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Ex  Pabte  HOGE. 

Bail  PmoiHO  ur  Aphul. —  A  defendant  who  bu  been  Indicted  and  ttm- 
▼letad  of  an  ofTcnae  for  which  the  Court  may,  In  Its  discretion,  sentence 
blm  for  a  felony^  or  for  a  misdemeanor,  Is  entitled  to  be  admitted  to  bail, 
pending  an  appeal  which  la  not  frltolona*  and  is  taken  Jhmm  fid^. 

The  Municipal  Criminal  Conrt,  in  which  the  petitioner 
WEB  convicted,  is  a  Criminal  Court  in  the  City  and  County 
of  San  Francisco.  The  defendant  was  tried  and  convicted 
in  November,  1871,  and  brought  before  Mr,  Justice  Walt 
lACX  in  the  same  month,  to  be  discharged  on  bail,  pending 
an  appeal  to  the  Supreme  Court 

[Tho  au»  was  not  reported,  and  my  attention  haTlng  been  called  to  II  by 
llM  Chlaf  Jnstlco,  I  (Its  It  a  plaeo  here.—  Barosm.] 

By  Waujios^  J.: 

The  petitiener,  lately  under  indictment  for  an  assault 
with  a  deadly  weapcm,  alleged  to  have  been  made  upon  one 
Dwyer,  with  intent  to  murder  him,  was,  upon  trial  in  the 
Municipal  Criminal  Court,  found  guilty  of  an  assault  made 
with  a  deadly  weapon,  with  intent  to  do  a  bodily  injury.  The 
punishment  provided  by  statute  for  this  last  offense  is  a 
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fine  or  imprisonment,  or  both.  Upon  this  oonviotion  the 
Municipal  Court  adjudged  him  to  suffer  imprisonment  in 
the  State  Prison  for  the  term  of  eighteen  months,  and  from 
this  judgment  he  has  appealed  to  the  Supreme  Court  Upon 
taking  his  appeal,  he  applied  to  the  Judge  of  the  Municipal 
Court  to  be  admitted  to  bail  pending  the  appeal,  and  his 
application  was  refused.  It  is  understood  that  the  learned 
Judge,  in  thus  refusing  the  application,  did  not  maintain 
that  the  prisoner  might  not  lawfully  be  admitted  to  bail 
pending  the  appeal,  but,  holding  that  the  prisoner  had  no 
absolute  right  to  go  at  large  upon  bail  after  conviction,  the 
Judge  was  further  of  opinion  that  it  would  be  more  appro- 
priate that  the  mere  discretion  to  admit  him  to  bail,  under  the 
circumstances,  should  be  exercised  by  the  Supreme  Court, 
to  whicli  the  appeal  had  been  taken,  or  by  some  one  of  its 
Justices.  The  counsel  for  the  petitioner,  in  the  argument 
upon  the  hearing  before  me,  insisted  that  as  the  prisoner  is 
not  charged  with  a  capital  offense,  he  ha3  an  absolute  con- 
stitutional right  to  be  at  large  upon  bail  pending  the  appeal ; 
and  that  upon  the  fact  of  his  conviction  for  this  offense, 
minor  in  its  character,  and  upon  the  further  fact  of  an  ap- 
peal having  been  taken  from  the  judgment,  it  is  my  bounden 
duty  to  admit  him  to  bail,  and  that  I  have  under  these  cir- 
cumstances no  discretion  to  refuse  the  application.  In  sup^ 
port  of  this  proposition  the  counsel  cited  section  seven.  Ar- 
ticle I,  of  the  Constitution  of  this  State,  and  which  is  in  the 
following  words:  ^AIl  persons  shall  be  bailable  by  suffi- 
cient sureties,  unless  for  capital  offenses,  when  the  proof  is 
evident  or  the  presumption  great." 

The  argument  is,  that  it  was  the  evident  purpose  of  the 
framers  of  the  Constitution  to  abrogate  that  somewhat  un- 
bounded discretion  which  the  Judges  are  known  to  have* 
exercised  at  common  law  in  allowing  or  refusing  bail,  and 
which  is  said  to  have  ^^ever  been  regarded  with  jealousy 
by  a  people  tenacious  of  liberty."  It  is  said  that  the  liberty 
of  the  citizen  was  not  intended  to  be  left  with  no  more  relia- 
ble safeguard  against  its  violation  than  the  mere  discretion 
of  a  Judge.  That  if  the  offense  charged  be  capital  in  de- 
frree,  then  an  inquiry  must  be  directed  to  aaoertain  if  the 
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proof  upon  which  it  rests  is  evident  or  the  presumption 
great.     That  if  it  appears  upon  such  inquiry  that  the  proof 
is  not  evident  nor  the  presumption  great^  the  right  to  be 
admitted  to  bail  is  absolute,  even  in  such  a  case.     But  that, 
however  this  may  be  in  regard  to  capital  offenses,  the  ex* 
pression  of  the  Constitution  with  reference  to  cases  below 
the  capital  degree  is  clear  and  unqualified  that  "all  per- 
sons shall  be  bailable  by  sufficient  sureties."     That  the  case 
of  Hoge  does  not  involve  a  capital  offense,  and,  therefore, 
he  is  "  bailable  by  sufficient  sureties."     That  this  was  his 
status  before  his  late  trial,  and  that  his  subsequent  conviction 
of  a  minor  felony  does  not  alter  the  degree  of  the  offense 
with  which  he  is  charged,  or  constitute  it  one  of  a  capital 
character ;  that  the  rule  laid  down  by  the  Constitution  upon 
the  subject  of  bail  refers  only  to  the  degree  of  the  offense 
charged  as  being  capital  or  less  than  capital,  and  was  not 
intended  to  distinguish  between  eases  pending  for  determi- 
nation in  the  Supreme  Court  upon  appeal,  and  like  cases 
pending  for  determination  in  a  Court  of  original  criminal 
jurisdiction.     I  have  sufficiently  stated  the  argument  to  de- 
velop the  point  made,  and  to  show  how  it  is  said  to  bear 
upon  the  case  in  hand.     The  constitutional  question  thus 
presented  is  obviously  of  surpassing  importance,  and  will 
be  found  to  have  divided  the  views  of  some  of  the  highest 
Courts  of  the  country.     As  it  is  already  pending  for  deci- 
sion in  the  Supreme  Court  of  this  State  (Ex  parte  FoK),  and 
as,   I  think,  the  prisoner  is  entitled  to  bail  upon   othei* 
grounds,  I  need  not  express  my  views  upon  it  here,  nor 
particularly  examine  it  further. 

By  statute  concerning  the  writ  of  habeas  corpus  (Art. 
2555),  it  is  declared  to  be  my  duty  to  dispose  of  the  pris- 
oner **  as  the  justice  of  the  case  may  require ; "  and  by 
another  statute  concerning  admission  to  bail  (Art  1721),  it 
is  provided  that  in  such  a  case  as  this  in  hand,  bail  may  be 
allowed  or  refused  "  as  a  matter  of  discretion."  This  "  dis- 
cretion "  to  do  "  justice  "  is  not,  however,  an  arbitrary  dis- 
cretion to  do  abstract  justice  according  to  the  popular  mean- 
ing of  that  phrase,  but  is  a  discretion  governed  bv  legal 
rules  to  do  justice  according  to  law,  or  to  the  analogies  of 
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the  law,  as  near  as  may  be.  The  case  of  the  prisoner  is 
almost  within  the  yery  letter  of  the  statute  allowing  bail 
upon  appeal ;  for  the  offense  of  whidi  he  was  eonyicted  was 
one  which  might  have  been  punished  by  the  infliction  of  a 
fine  merely.  It  was  within  the  discretion  of  the  Court  to 
impose  the  fine  or  to  adjudge  the  imprisonment  Either 
would  have  satisfied  the  statute  which  the  prisoner  had 
broken*  Had  the  fine  alone  been  imposed  the  positiye  rule 
of  the  statute  would  have  permitted  him  to  go  upon  bail 
pending  an  appeaL  (Art  1721.)  Yet  his  offense  is  the 
same,  whether  he  be  fined  or  be  imprisoned*  In  case  the 
mere  fine  had  been  imposed^  the  statute  itself  set  him  at  lib- 
erty on  bail  pending  an  appeaL  Now  that  the  imprison- 
menty  however,  has  been  adjudged,  the  statute  leaves  it  to 
my  discretion  to  admit  him  to  bail  or  not,  as  justice  may 
seem  to  require.  If  my  discretion  is  to  be  interpreted  by 
the  rule  of  the  statute  in  the  other  case,  and  I  think  it 
ought,  I  am  unable  to  see  why  the  prisoner  prosecuting  an 
appeal  should  absolutely  go  at  large  in  the  mean  time  in  the 
one  case,  and  absolutely  go  to  the  State  Prison  in  the  mean- 
time in  the  other. 

On  the  argument  before  me,  attention  was  called  to  por- 
tions of  the  charge  given  to  the  jury  on  the  trial  of  the  pris- 
oner, and  also  to  the  rulings  of  the  Court  in  excluding  cer- 
tain evidence  offered  upon  his  behalf.  It  is  not  proper  that 
I  should  intimate  an  opinion  as  to  the  ultimate  determina- 
tion of  the  points  which  it  is  the  purpose  of  the  appeal  to 
present  for  .the  judgment  of  the  Supreme  Court  They  are 
su£Scient,  in  my  jmigment,  to  show  that  the  appeal  is  bona 
fide,  and  that  the  case  made  is  not  to  be  characterized  as 
frivolous  or  unsubstantial.  I  think  that  should  I,  under 
the  circumstances,  refuse  to  admit  the  prisoner  to  bail,  it 
would  be.  a.  misapplication  of  the  discretion  conferred  by  the 
statute.  The  right  to  appeal  to  the  Supreme  Court  is 
guarantee  by  the  Constitution  to  the  prisoner,  and  is  as 
sacred  as  the  right  of  trial  by  jury.  It  is  one  of  the  means 
the  law  has  provided  to  determine  the  question  of  his  guilt 
or  innocence.  Upon  such  an  appeal,  the  ultimate  question 
is  nearly  always  as  to  the  validity  of  the  judgment  under 
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which  the  prisoner  is  to  suffer ;  and  it  is  certainly  not  con- 
sonant to  our  ideas  of  justice,  if  it  can  be  prevented  by  legal 
means,  that  even  while  the  question  of  guilt  or  innocence 
is  jet  being  agitated  in  the  form  of  an  appeal,  the  prisoner 
should  be  undergoing  the  very  punishment  and  suffering 
the  yery  infamy  which  it  was  tiie  lawful  purpose  of  the  ap- 
peal to  avert  It  would  be  somewhat  akin  to  a  practice  of 
punishing  the  accused  for  his  legal  offense  while  the  jury 
was  yet  deliberating  upon  the  verdict  "J 

Under  these  circumstances  of  this  case,  I  shall  order  that 
the  prisoner  be  admitted  to  bail,  pending  the  appeal,  inHhe 
sum  of  four  thousand  dollars. 


[No.  2,840.] 

ISABELLA  MoMANTJS,  Admiotstratbix  of  thb  Estatd 
OF  Tebbnos  B.  MoManus,  Dbgeased,  i;.  0.  D. 
O'SULLIVAK,  WILLIAM  F.  CASHMAN,  JOHN 
HAYES,  PETER  DONOHTJE,  PATRICK  KELLY, 
O.  M.  A.  BUCKLEY,  MARY  E.  BUCKLEY, 
CHARLES  BAUMAN,  GEO.  T.  BOHEN,  DAVID 
HUNTER  AHi>  THOMAS  MoGUIRE. 

Anvsm  Pobsbssiok  op  Laxd. —  An  tdrorM  posaeeslon  of  land  wblch 
win  bar  an  action  to  recover  poesesBlon  of  It,  under  the  Statute  of  lim- 
itations, la  a  posseaalon  merely  hoetlle  to  the  particular  claim  of  tho 
other  partj  In  the  actioot  to  which  It  la  opposed  In  proof. 

tunc. —  Such  poaseislon  does  not  loae  Ita  character  aa  adreree,  because 
It  la  In  subordination  to  the  title  of  the  paramount  proprietor,  unless 
the  other  party  deralgna  his  claim  from  such  paramount  proprietor. 

LixxTATioif  oy  AcnoNS. —  A  person  in  the  mere  naked  possession  of 
Pueblo  land  In  San  Francisco,  and  whose  claim  Is  not  connected  with  the 
title  of  the  dty,  and  who  was  ousted  In  1861  by  a  party  who  thence  held 
adTersely  to  him,  cannot  Insist  that  such  party  shall  be  deprired  of  the 
benefit  of  the  Statute  of  Limitations,  because  holding  In  subordination 
to  the  title  of  the  city. 

BsATura  of  LiuiTATiOKa.^  The  Statute  of  Limitations  did  not  com* 
menoe  running  against  the  dty  of  San  Francisco,  with  reference  to  the 
Pueblo  lands  confirmed  to  It  by  the  decree  of  the  Circuit  Court  of  the 
United  States,  May  IS,  1865,  until  the  passage  of  the  Act  of  Congress 
of  March  8,  1866,  quieting  the  title  of  the  dty  to  said  lands. 
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PanuMFTioN  AS  TO  TiTLi  AHI8IN0  VBOM  PossBSBioiT.— The  mere  faet 
that  a  party  held  possession  of  Paeblo  land  within  the  limits  of  the  city 
of  San  Francisco  for  the  period  of  several  years,  prior  to  1861,  and  then 
died,  raises  no  presumption.  In  an  action  brought  hy  his  intestate  to  re- 
cover the  land,  that  this  possession  was  connected  with  the  title  of  the 
dty. 

PUBBLO  IJJUD  IM  Ban  Fbancisco. —  A  person  who  was  In  the  mere  naked 
possession  of  Pneblo  land  In  San  Francisco,  and  who  did  not  hold  the 
same  under  a  grant  from  the  authorities  of  the  Pueblo,  was  not  a  bene- 
ficiary under  the  decree  of  the  Circuit  Court  confirming  said  lands  to 
the  dty. 

Indm. —  ▲  person  who  was  In  possession  of  Pueblo  lands  in  San  Fran- 
cisco prior  to  1861,  but  who  was  ousted  therefrom,  did  not  become  a 
^neflciary  under  the  Act  of  Congress  of  March  8th,  1866,  and  ordinance 
Na  800  of  said  city,  and  the  Act  of  the  Legislature  confirming  It,  unless 
he  had  recovered  possession. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco* 

The  City  of  San  Francisco,  as  successor  of  the  Pueblo 
of  that  name,  asserted  title  to  four  square  leagues  of  land, 
and  presented  its  claim  to  the  Board  of  Land  Commis- 
sioners created  by  the  Act  of  Congress  of  March  3d,  1851. 
The  Board  confirmed  the  claim  to  a  portion  of  the  land,  and 
rejected  it  for  the  balance.  The  city  appealed  to  the  Dis- 
trict Court,  from  which  Court  the  case  was  transferred  to 
the  Circuit  Court  The  Circuit  Court  confirmed  the  claim 
to  four  square  leagues,  and  the  decree  was  entered  May 
18th,  1866.  From  the  decree  of  the  Circuit  Court  a  writ  of 
error  was  prosecuted  to  the  Supreme  Court  of  the  United 
States,  and  while  the  ease  was  pending  there,  Congress,  on 
the  8th  of  March,  1866,  passed  the  Act  *^  to  quiet  the  title  to 
certain  lands  witiiin  the  corporate  limits  of  the  City  of  San 
Francisco/'  This  Act  withdrew  the  claim  from  the  further 
consideration  of  the  Courts,  so  that  no  patent  was  issued 
for  the  land. 

By  the  said  Act  of  Congress  the  land  was  relinquished 
and  granted  to  the  City  of  San  Francisco  and  its  succes- 
sors, upon  the  following  trusts,  namely :  ^^  that  all  the  said 
land  not  heretofore  granted  to  said  city  shall  be  disposed 
of,  and  conveyed  by  said  city  to  parties  in  the  hanafide 
actual  possession  thereof  by  themselves  or  tenants,  on  the 
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passage  of  this  Act,  in  such  quantities  and  upon  such  terms 
and  conditions  as  the  Legislature  of  the  State  of  California 
may  prescribe." 

The  Legislature,  by  the  Act  of  27th  of  March,  1868, 
prescribed  the  conditions  to  be :  ^'  Upon  the  payment  to 
the  County  Treasurer,  of  Outside  Land  assessments  (so 
called),  the  city  relinquishes  and  grants  all  its  title  to 
the  land  upon  which  has  been  paid  all  taxes  assessed  for  the 
five  fiscal  years  preceding  the  year  beginning  1st  of  July, 
1866,  unto  the  persons,  or  the  heirs  and  assigns  of  persons, 
who  were,,  on  the  8th  day  of  March,  1866,  in  the  actual 
hona  fide  possession  thereof  by  themselves  or  by  their  ten- 
ants, or  having  been  ousted  from  such  possession  before  or 
since  said  day,  have  recovered  or  may  recover  the  same  by 
legal  process." 

The  demanded  premises  were  a  parcel  of  the  lands  thus 
confirmed  to  the  city. 

The  other  facts  are  stated  in  the  opinion* 

Calhoun  Benhamy,  for  the  Appellant 

Was  a  possession  which  was  adverse  t.o  the  plaintiff,  but 
not  to  the  city,  a  bar  t     It  was  not     There  was  no  adverse 
possession.     The  sole  evidence  as  to  the  character  or  in 
tention  of  the  defendants'  possession  was  the  plaintiff's  ad- 
mission.    That  admission  did  not  concede  it  waa  exclusive. 

Adverse  possession  must  be  exclusive  of  every  other  right 
than  the  one  claimed.  (Stat  of  Limitations,  Sec.  10.)  The 
proof,  ae  it  stands  upon  the  admission,  taking  it  altogether, 
18  that  the  defendants  did  not  claim  against  the  city,  but, 
<m  the  contrary,  admitted  her  right  And  the  bald  error  is 
presented,  of  a  Court  instructing  a  jury  to  find  for  the  de- 
fendants when  the  plaintiff  had  shown  possession  with  claim 
of  title,  and  defendants  had  offered  no  proof  of  anything  in 
defense;  for  such  is  the  result  of  defendants'  showing  if  a 
bar  was  not  made  out  To  b&r  and  to  prescribe  are  correla- 
tive. When  one  can  bar  he  can  prescribe,  and  e  converso. 
The  defendants  could  not  prescribe.  To  make  title  by 
prescription,  they  must  make  it,  above  all,  against  the  true 
owner.     Here  they  did  not  make  it  against  the  true  owner. 
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The  admission  must  be  sufficient  to  cover  the  whole  ground 
of  adversariness.     {Sharp  v.  Daugney,  83  CaL  318.) 

The  admission  does  not  concede  that  they  entered  under 
just  title.  It  only  concedes  the  naked  possession.  The 
naked  possession  raises  for  them  the  presumption  that  it 
began  in  just  title.  But  the  proof  that  the  land  belonged 
to  the  city — ^there  being  no  proof  that  they  claimed  adversely 
to  the  city,  either  by  grant  from  her  or  by  dispute  of  her 
title — shows  the  possession  did  not  begin  in  just  title,  or 
what  is  the  same,  did  not  begin  to  make  title  at  all,  and  so 
was  not  an  adverse  possession  to  set  the  Statute  of  Limita- 
tions running.  And  plaintiff  is  not  committed  to  the  posi- 
tion that  defendants'  possession  was  adverse  possession 
because  the  text  of  the  admission  uses  those  words,  for  they 
are  used  with  a  qualification.  They  are  coupled  with  an 
exception  which  goes  to  the  very  essence  of  adversariness, 
namely,  the  exception  of  the  right  of  the  true  owner.  This 
is  a  case  of  "  qualified  adverse  possession,"  spoken  of  by 
Sanderson,  in  Kimball  v.  Lohman,  31  Cal.  154.  What  sort 
of  adverse  possession  is  that  which  does  not  give  title 
against  the  only  enemy  to  be  feared,  the  owner  ? 

The  effect  of  this  admission  is  to  place  parties  as  if  de- 
fendants had  proved  that  they  had  had  possession  for  five 
years,  and  plaintiff  had  proved  that  they  admitted  the  title 
of  the  city,  as  they  do  in  their  answer. 

Did  defendants  make  title  by  being  in  possession  on  the 
8th  of  March,  1866 1 

They  did  not.  They  were  not  in  possession  on  that 
day  in  good  faith.  They  assume  they  were.  Whether 
they  were  or  not  is  directly  involved  in  the  prin- 
cipal question,  whether  the  plaintiff  can  recover  or  not. 
The  Act  of  Congress  does  not  expressly  provide  for  the 
case  of  a  party  out  of  possession,  but  entitled  to  recover  on 
that  day,  as  the  Outside  Land  Ordinance  does;  byt  the 
effect  to  withhold  title  from  the  defendants  at  least  is  se- 
cured by  the  requirement  of  good  faith. 

If  the  plaintiff  was  entitled  to  recover  on  that  day,  and 
the  defendants  knew  it;  above  all,  if  they  had  entered  un- 
lawfully, and  with  due  notice  of  the  plaintiff's  rights,  at 


Jan.  1874.]         MoMantts  v.  O'Stjluvah.  11 

Argament  for  Appellant 

they  did,  they  were  not  in  possession  on  that  day  in  good 
faith.  To  say  they  were  owners  on  that  day  is  petitio  pritir 
eipii.  The  maxim  is  exceptio  non  potest  addud  ejusdem  rei 
cupis  petitur  dissolutio. 

In  this  controversyy  neither  the  Outside  Land  Ordinance 
nor  the  Act  of  Congress  of  March  8,  1866,  can  assist  either 
party.  It  was  so  held  as  to  the  Van  lETess  Ordinance  in 
Keane  v.  Cannovan,  21  Cal.  291.  The  case  rests  upon 
the  maxim  quoted.  The  Van  Ness  Ordinance  gives  the 
land  as  the  Outside  Land  Ordinance  and  the  Act  of  Con- 
gress- (5f  March  8,  1866,  give  it. 

The  admission  that  defendants  were  in  adverse  posses- 
sion against  everybody  but  the  city,  during  a  time  includ- 
ing the  8th  of  March,  1866,  is  not  an  admission  they  were 
so  in  good  faith  on  that  particular  day,  or  at  all.  It  has 
been  suggested  that  it  is.  If  it  is,  it  must  be  because  there 
is  peculiar  virtue  in  an  admission. 

Ualhoun  Benham,  Alexander  CampheU,  E.  J.  and  /.  H. 
Moore,  and  8.  Heydenfeldt,  also  for  the  Appellant. 

PlaintifF  shows  prior  possession.  Prior  possession  is 
evidence  of  right  of  possession.  (Morton  v.  Folger,  15 
Cal.  275;  Catteras  v.  Cowper,  4  Taunt.  547;  Allan  v. 
Rivington,  2  Saund.  Ill,  and  cases  cited  in  note  a.) 
Presumption  of  right  of  possession  from  prior  possession 
is  not  silenced  or  rebutted,  though  it  appear  that  title  is  out- 
standing in  a  third  party.  (Same  cases.)  Presumption 
of  title  is  presumption  of  the  true  title,  and  if  that  is  a 
given  Spanish  title,  then  of  that  title.  Defendants  show 
no  title,  because  they  were  not  on  the  land  in  good  faith 
on  the  8th  of  March,  1866.  Plaintiff  cannot  be  barred 
because  her  trustee,  the  city,  is  not  barred.  Plaintiff 
cannot  be  barred,  because  the  title  to  the  land  was  in  the 
United  States  until  March  8,  1866,  a  year  only  before 
suit  was  brought.  (Oibson  v.  Chouteau,  TJ.  S.  S.  0.  Cases, 
1871.) 

MeCuUough  di  Boyd.  Sharp  &  Lloyd,  M.  H.  Myrick,  and 
Oray  <6  Haven,  for  Eespondents. 
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Where  the  tme  title  is  not  in  contest;  where  it  is  out- 
standing in  the  government;  where  it  appears  or  is  ad- 
mitted that  the  legal  title  is  outstanding,  and  that  neither 
party  connects  himself  with  it,  and  their  contest  is  only 
over  those  ri^ts  in  the  land  that  grow  out  of  their  respec- 
tive possessions,  there  an  adverse  possession  may  ohtain  as 
between  the  parties  to  the  ocmtest  (Pa^^  ▼•  Fowler,  S8 
Cal.  611 ;  Sliarp  v.  Daugney,  33  CaL  611 ;  Vaasavli  v.  Seitz, 
81  CaL  230;  LeRcy  y.  Rogers,  30  Cal.  235.) 

And  it  would  seem  diat  this  doctrine  is  a  necessary  inci- 
dent or  corollary  of  that  other  doctrine  long  since  estab- 
lished in  this  State,  that  where  plaintiff  relies  solely  upon 
prior  possession,  the  defendant  will  not  be  permitted 
to  show  title  outstanding  in  a  stranger,  to  defeat  the  plain-, 
tiff's  right  of  recovery;  else,  a  party  in  possession  of  lands 
in  1850,  may  recover  to-day  against  one  who  entered  and 
ousted  him,  and  has  held  adversely  to  him  since  1851,  where 
the  true  title  is  outstanding. 

If  this  be  so,  then  there  is  no  statute  of  repose  as  to  the 
tenure  by  which  the  great  mass  of  the  lands  in  this  State 
are  held  and  possessed. 

The  defendant  showing  a  five  years*  adverse  possession, 
where  the  plaintiff  relies  only  on  prior  possession,  shows  a 
better  right  than  the  plaintiff,  either  because  of  the  bar  of 
the  statute,  or  because  of  a  presumed  abandonment  by  the 
j)Iaintiff  in  analogy  to  the  statute  bar.  Either  suits  our  pur- 
pose in  this  case.  For  more  than  five  years  after  our  entry 
and  ouster,  the  plaintiff  failed  to  sue.  More  than  five  years 
after  her  right  of  action  accrued,  and  she  asked  redress  of  the 
Courtf^.  (Bird  v.  Lishros,  9  CaL  1;  Coryell  v.  Cain,  16 
CaL  572.) 

Being  in  possession,  and  in  possession  adverse  to  the 
plaintiff  for  five  years,  and  the  plaintiff  failing  to  connect 
herself  with  the  paramount  title,  we  show  the  better  right 
to  the  possession.  Plaintiff  will  not  be  permitted  to  over- 
come this  better  right  shown  in  the  defendants,  any  more 
than  would  the  defendants  be  permitted,  if  the  plaintiff 
sued  within  five  years  from  the  ouster,  by  proving  title  in  a 
stranger.      (Carleion  v.  Townseixd,  28  Cal.  223.) 
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TT.  B".  Patterson,  also  for  Respondents. 

To  bar  the  plaintiff's  canse  of  action^  it  was  only  neces- 
sary to  have  an  adverse  possession  as  against  the  plaintiff, 
because  plaintiff  is  not  connected  with  any  right  of  the  City 
and  County,  and  does  not  deraign  the  right  to  recover  from 
the  City  and  County ;  and  though  it  might  be  concedc>d  that 
the  City  and  County  might  have  recovered  against  defend- 
ants, it  does  not  follow  that  plaintiff  can. 

For  illustration,  the  State  granted  a  ninety-nine  years 
term  in  certain  water  lots  in  San  Francisco,  and  subse- 
quently the  fee  or  reversion.  A.  owned  the  term  of  i860, 
and  B.  the  fee ;  B.  leased  that  year  to  C.  for  ten  years,  and 
C.  took  and  held  possession  for  six  years,  under  his  lease 
from  B.,  but  adversely  to  A.  It  is  evident  that  while  A. 
would  be  barred  by  C.'s  adverse  possession,  yet  he  would  not 
have  had  any  possession  to  the  exclusion  of  his  landlord,  B. 
So  a  tenant  by  courtesy  —  tenant  for  life  or  years,  might 
be  barred  by  an  adverse  possession  against  him,  while  the 
holder  of  the  reversion  would  not  be.  (Sugden's  Law  of 
Vendors,  239,  240;  1  Burrows,  60;  2  Salkeld,  422;  Jackson 
V.  Schoonmdker,  4  Johns.  398 ;  Jackson  v.  Selleck,  8  Johns. 
268,  269 ;  Lessee  of  Hall  v.  Vandergrift,  3  Binney,  374-384, 
bottom  385 ;  Jackson  v.  Johnson,  5  Cow.  102,  103 ;  Wells  v. 
Prince,  9  Mass.  507,  608;  WalUngford  ▼•  Hearl,  15  Mass. 
471.) 

By  the  Conrt,  Walulob,  0.  J. : 

At  the  conclusion  of  the  plaintiff's  proofs  the  defendants 
moved  the  Court  for  a  nonsuit,  but  the  motion  was  denied. 
One  of  the  grounds  upon  which  the  motion  was  rested  was 
"  that  the  evidence  does  not  show,  or  tend  to  show  that  the 
plaintiff  or  her  ancestors,  predecessors  or  grantors,  or  either 
of  them,  were  seized  or  possessed  of  the  premises,  or  any  part 
thereof,  at  any  time  within  five  years  next  before  the  com- 
mencement of  this  action,  or  at  any  time  since.''  In  denying 
the  motion  for  a  nonsuit  the  judge  observed  that  it  would 
have  been  granted,  had  it  distinctly  appeared  by  the  plain- 
tiff's proofs  that  the  defendants  had  held  averse  possession 
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of  the  premises  for  the  period  of  five  years  next  before  the 
commencement  of  the  action;  and  further,  that  should  the 
defendants  establish  a  possession  of  that  character  upon  their 
part;  he  would  thereupon  instruct  the  jury  to  find  their  ver- 
dict for  the  defendants.  The  record  then  proceeds  as  follows : 
^'Here  the  plaintiff  admitted  that  defendants  would  intro- 
duce such  proofs,  and  also  would  produce  witnesses  to  prove 
that  such  possession  of  defendants  was  taken  January  1st, 
1862,  under  claim  of  title  adverse  to  the  plaintiff,  but  not  to 
the  City  of  San  Francisco.  Whereupon  the  plaintiff,  by 
her  counsel,  in  open  Court  admitted,  for  the  purpose  of  this 
matter,  that  the  defendants  were  in  the  actual,  open,  exclu- 
aive  and  notorious  possession  of  the  land  in  controversy  for 
more  than  five  years  prior  to  the  commencement  of  thi3 
suit,  and  on  and  ever  since  the  1st  day  of  January,  a.  d. 
1862,  and  had  held  the  same  from  that  date  adversely  to 
the  plaintiff,  her  ancestors,  predecessors  and  grantors, 
and  to  the  estate  of  T.  B.  McManus,  deceased,  but 
not  to  the  City  and  County  of  San  Francisco.''  Upon 
the  admission  thus  made,  the  jury  were  directed  to  find  a 
verdict  for  the  defendants,  which  being  done,  judgment  was 
thereupon  rendered,  from  which  judgment  the  plaintiff  pre- 
sents this  appeal. 

1.  The  evidence  on  the  part  of  the  plaintiff  tended  to 
show  that  her  intestate  was  in  possession  of  the  premises 
sued  for  from  some  time  in  1853  until  January,  1861,  when 
he  departed  this  life. 

The  motion  for  the  nonsuit,  in  so  far  as  it  questioned  the 
sufficiency  of  the  possession  held  by  McManus  in  his  life- 
time, was  determined  in  favor  of  the  plaintiff,  and  the  de- 
cision having  been  put  altogether  upon  the  legal  effect  of 
the  possession  of  the  defendants,  taken  subsequent  to  his 
death,  the  propriety  of  the  ruling  in  the  latter  respect  is 
the  only  matter  to  be  considered  here. 

3.  The  premises  sued  for  lie  within  the  limits  embraced 
in  the  judicial  decree  in  the  case  of  the  United  States  v.  The 
City  of  San  Francisco,  entered  in  the  Circuit  Court  May  18, 
1866,  within  the  area  defined  in  order  No.  800;  and  the 
Act  of  the  Legislature  of  March  27,  1868,  ratifying  that 
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order;  and  the  Act  of  Congress  of  March  8,  1866,  entitled 
^^  an  Act  to  quiet  the  title  to  certain  lands  within  the  cor- 
porate limits  of  the  City  of  San  Francisco." 

3.  If  we  are  to  consider  the  case  of  the  plaintiff  as  resting 
solely  upon  the  prior  possession  of  her  intestate,  and  wholly 
disconnected  with  the  decree  of  the  Circuit  Courts  the  order 
of  the  Board,  the  Act  of  the  Legislature,  and  the  Act  of 
Congress  alreadj*  referred  to,  it  is  plain  that  the  possession 
of  the  defendants,  if  adverse  in  its  character,  was  suiHcient, 
in  point  of  mere  duration  of  time,  to  bar  the  plaintiff  of  a 
recovery  in  this  action,  for  their  possession,  such  as  it  was, 
began  in  January,  1862,  and  this  action  was  commenced 
only  in  August,  1867. 

4.  It  is  claimed  by  the  plaintiff,  however,  that  the  pos- 
session of  the  defendants  was  not  of  an  adverse  character, 
^vithin  the  meaning  of  the  Statute  of  Limitations;  and  this 
view  is  rested  in  part  upon  the  circumstance  that  the  pos- 
session relied  upon,  though  held  in  hostility  to  the  claim  of 
the  plaintiff,  was  nevertheless  held  in  admitted  subordina- 
tion to  the  title  of  the  City  of  San  Francisco.  But  it  has 
been  repeatedly  determined  in  this  Court  that  a  possession 
taken  and  held  by  a  defendant  for  the  requisite  period,  in 
hostility  to  the  title  or  claim  set  up  by  a  plaintiff  in  the  ac- 
tion of  ejectment,  amounts  to  an  adverse  possession  against 
the  plaintiff,  sufficient  to  bar  a  recovery,  even  though  the 
defendant,  while  so  in  possession,  admitted  the  validity  of  a 
title  outstanding  and  in  a  third  person.  Thus,  in  Page  v. 
Fowler,  28  CaL  611,  the  case  turned  upon  the  question  as 
to  whether  the  possession  of  the  defendant  in  that  action 
was  adverse  in  its  character,  and  it  was  held  that  it  was, 
notwithstanding  the  defendant  entered  upon  the  land,  and 
claimed  to  hold  it,  conceding  all  the  while  that  the  title 
was  in  the  Government  of  the  United  States,  and  which 
title  he  was  avowedly  endeavoring,  by  entry  and  occupa- 
tion as  a  pre-emptioner,  to  obtain;  the  Court  observing 
that  to  constitute  adverse  possession  it  is  sufficient  if  the  de- 
fendant in  possession  daims  the  right  against  all  the  world, 
except  the  United  States. 

Inasmuch  as  it  was  conceded  in  that  oaae  that  the  true 


16  McMakub  v.  O'Svjaavas.  [Sup.  Ct. 

OplnloD  of  tbe  Court  —  Wallaet,  C.  J. 

title  to  the  premises  was  in  the  United  States^  and  that  if 
the  defendant  should  not  succeed  to  it  as  a  pre^emptioncr, 
then  it  necessarily  would  go  to  Page  under  the  Act  of 
March^  1863,  concerning  the  Suscol  Ranch,  the  claim 
'^  against  all  the  world  '^  was  after  all  a  claim  in  hostility  to 
Page  alone,  who  was  the  only  person  challenging  the  right 
of  the  defendant  in  that  action.  The  case  came  again  to 
this  Court  (37  Cal.  108),  and  it  was  then  held  that  a  per- 
son in  possession  of  land  with  the  intent  in  good  faith  to 
obtain  the  title  thereto  under  the  pre-emption  laws  of  the 
United  States,  must  be  taken  to  be  in  adverse  possession 
under  claim  and  color  of  title,  in  such  sense  that  an  action 
could  not  be  maintained  against  him  to  recover  hay  cut 
upon  the  premises  so  in  his  possession.  Again,  in  Farrish 
V,  CooThy  40  Id.  67,  in  defining  the  phrase  "  adverse  posses- 
sion," it  was  said  hero  as  follows :  "  The  very  essence  of 
an  adverse  possession  is  that  the  holder  claims  the  right  to 
his  possession  not  under,  but  in  opposition  to,  the  title  to 
which  his  possession  is  alleged  to  be  adverse."  So  in 
Hayes  v.  Martin,  45  Cal.  569,  this  Court  used  the  following 
language  upon  this  point:  "  It  is  not  requisite  that  a  party 
who  relies  upon  the  statute  should  show  that  he  claims  title 
in  hostility  to  the  United  States.  He  may  admit  title  in 
the  United  States,  either  with  or  without  a  claim  on  his  part 
of  the  right  to  acquire  the  title  from  the  United  States,  and 
it  is  sufficient  if  he  has  such  possession  as  is  required  by 
the  statute,  and  claims  in  hostility  to  the  title  which  the 
plaintiff  establishes  in  the  action."  In  view  of  these  authori- 
ties, and  others  of  a  like  import  in  this  Court,  which  could 
be  found,  did  time  permit,  an  adverse  possession  must  be 
taken  to  mean  a  possession  merely  hostile  as  against  the 
particular  claim  to  which  it  is  opposed  in  proof;  and  it  re- 
sults that  the  possession  of  the  defendants  here,  though 
held  in  admitted  subordination  to  the  title  of  the  city,  was 
nevertheless  adverse  to  the  title  set  up  by  the  plaintiff,  and 
therefore  sufficient  to  defeat  it,  unless  the  plaintiff  deraigns 
her  claim  from  the  City  of  San  Francisco,  which  is  the 
only  remaining  point  to  be  considered. 

5*  The  lands  in  controversy  lie  within  the  limits  defined 
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by  tlie  decree  of  the  Circuit  Court  of  the  United  States,  of 
May,  1865,  and  without  the  corporate  limits  of  the  city 
of  San  Francisco,  as  defined  by  the  Charter  of  April  15, 
1851.  Under  the  rule  laid  down  in  Oardiner  v.  Miller,  (47 
(al.  nTO),  the  statute  eommenced  to  run  against  the  title  of 
the  city  only  upon  the  passage  of  the  Act  of  Congress  of 
March  8,  1866,  and,  therefore,  if  the  claim  of  the  plaintiff 
is  connected  with  the  title  of  the  city,  the  Statute  of  Limita- 
tions had  not  run  against  it  when  this  action  was  brought. 
There  was  no  direct  proof  at  the  trial  that  the  plaintiff's 
claim  was  in  anywise  connected  with  the  claim  of  the  city. 
Counsel  argue,  however,  that  the  presumption  that  it  was, 
arises  from  the  fact  that  the  plaintiff's  intestate  for  some 
seven  or  eight  years  next  before  his  death,  held  possession 
of  the  premises,  which  were  subsequently,  and  some  four 
years  after  his  death,  confirmed  to  the  city.  We  know  of 
no  rule  of  law  upon  which  such  a  presumption  could  be 
indulged.  That  a  party  in  possession  is  presumed  to  bo 
rightfully  there  is  true,  and  in  that  sense  possession  raises 
a  presumption  of  right  and  of  title  in  the  possessor.  This 
is  the  general  rule,  and  is  the  doctrine  of  the  cases  of  Hawx- 
hurst  V.  Lander,  28  Cal.  831,  relied  upon  by  counsel ;  and 
also  of  Hill  V.  Draper,  10  Barb.  458;  Allen  v.  Bivington,  2 
Saund.  110,  and  Catteras  v.  Cowper,  4  Taunt.  542,  cited  by 
him.  But  a  mere  naked  possession  antecedently  held  by 
the  plaintiff's  intestate,  and  not  sufficient  in  point  of  dura- 
tion to  entitle  him  to  the  protection  of  the  Statute  of  Limita- 
tions, cannot  operate  to  create  a  presumption  that  the  claim 
of  the  possessor  was  connected  with  any  particular 
source  of  title.  It  is  true  that  under  some  circumstances  a 
presumption  of  a  grant  to  a  party  in  possession  may  be 
created,  and  an  instance  of  that  character  is  found  in  Mather 
V.  The  Ministers  of  Trinity  Church,  8  Sergt  &  R.  507,  cited 
by  counsel,  where  the  Court  presumed  a  grant  to  the  plaintiff 
from  the  Commonwealth  for  the  premises,  or  a  right  of 
pre-exnption  thereto,  upon  it  appearing  that  the  premises, 
being  in  the  midst  of  a  very  thickly  settled  country,  and 
being  extremely  valuable,  had  been  in  the  possession  of 
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the  plaintifFs  and  their  predecessors  some  ninety  years,  the 
Chief  Justice  observing  that  there  is  no  absolute  rule 
prescribed  by  law  on  which  to  found  this  kind  of  presump- 
tion, and  that  circumstances  may  require  in  different  cases 
a  different  length  of  time.  But  there  is  no  perceptible 
similarity  whatever  between  the  circumstances  of  that  case 
and  those  of  the  one  now  under  consideration,  and  no  foun- 
dation is  laid  for  such  a  presumption,  in  favor  of  the  plain- 
tiff here. 

We  are  therefore  of  opinion  that  the  mere  possession  of 
McManus  did  not,  in  itself,  tend  to  connect  his  claim  with 
that  of  the  city,  nor  do  we  think  that  the  case  of  the  plain- 
tiff derives  any  aid  from  the  decree  of  the  Circuit  Court  of 
May  18th,  1866,  nor  the  Act  of  Congress  of  March  8th, 
1866,  (through  which  decree  and  Act  the  title  of  the  city  is 
derived,)  nor  from  the  Ordinance  of  the  Board  No.  800,  nor 
the  Act  of  the  Legislature  ratifying  that  ordinance,  which 
deal  with  the  terms  and  conditions  upon  which  that  title  is 
to  pass  to  the  beneficiaries  pointed  to  in  the  Act  of  Con- 
gress. 

McManus  was  not  a  beneficiary  under  the  decree  of  the 
Circuit  Court,  for  he  did  not  hold  the  premises  under  a 
grant  from  the  authorities  of  the  Pueblo,  town  or  city  of 
San  Francisco ;  nor  was  he,  nor  was  the  plaintiff  as  his  per- 
sonal representative,  a  party  in  the  bona  fide  actual  posses- 
sion of  the  premises,  personally  or  by  tenants,  at  the  time 
of  the  passage  of  the  Act  of  Congress  —  for  the  actual 
possession,  whether  held  bona  fide  or  not,  was  at  that  time 
in  fact  held  by  the  defendants,  as  we  have  seen  already,  in 
hostility  to  the  claim  of  the  plaintiff.  If  it  be  even  con- 
ceded, then,  that  (under  the  authority  conferred  upon  the 
Legislature  of  the  State  by  the  Act  of  Congress  to  deter- 
mine the  mere  quantity  of  land  which  the  beneficiaries  re- 
ferred to  therein  were  to  receive  and  prescribe  the  mere 
terms  and  conditions  upon  which  such  beneficiaries  were  to 
receive  the  lands),  it  was  competent  to  the  Legislature  to 
create  a  new  and  distinct  class  of  beneficiaries  as  being  per- 
sons who  (though  not  in  actual  possession  by  themselves 
or  tenants  on  the  day  of  the  passage  of  the  Act  of  Con- 
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gress),  having  been  onsted  from  possession  before  or  since 
that  day^  had  recovered  or  might  recover  the  same  by  legal 
process,  the  case  of  the  plaintiff  is  not  brought  within  the 
latter  category.  She  had  not  recovered  the  premises  before 
the  passage  of  the  Act  of  the  Legislature^  nor  has  she  re- 
covered since  then.  If  the  Act  of  Congress  is,  even  there- 
fore, to  be  taken,  with  the  modification  engrafted  thereon, 
or  attempted  to  be,  by  the  Act  of  the  Legislature  confirm- 
ing Order  'No.  800  of  the  Board,  the  case  of  the  plaintiff  is 
thereby  brought  directly  within  the  views  announced  in 
Pickett  V.  Hastings,  47  Cal.  270,  in  which  case  we  held, 
upon  the  construction  of  the  provisions  of  the  Van  Ness 
Ordinance,  in  this  respect  similar  to  those  we  are  now  con- 
sidering, that  where  an  ouster  had  occurred,  the  fact  of 
recovery  had  was  indispensable  to  constitute  a  person  a 
beneficiary. 

It  results  from  these  views  that  the  action  was  barred, 
and  that  the  judgment  of  the  Court  below  was  correct,  and 
should  be  affiimed ;  and  it  is  so  ordered. 

Mr.  Justice  MoEinstby  did  not  express  an  opinion* 


[No.  8,494.] 

THE  PEOPLE  t;.  ALBERT  OUTEVERAS. 

▲CCB880BX  Bbvobb  tkb  FACT.— An  accesflory  before  the  fMt  in  the 
Gommieslan  of  a  felony  mnet  be  indicted,  tried  and  punlahed,  ae  a 
principal  In  the  flret  degree. 

▲ccsBSonna  Befobb  thb  Fact  Axn  Pbxncipalb. —  Accessories  before  the 
fiict,  that  is  to  say,  those  who,  not  being  present  at  the  commission  of 
the  offense  aiding  and  assisting;  haye,  nerertheless,  adylsed  and  en* 
eonraged  its  perpetration,  are  termed  accessories  by  the  statute,  and 
nnder  its  prorisions  are  made  principals. 

^asxciBAiM  XH  THB  SBOoifD  DMsm  AKD  AccissoBxns.-' Prindpals  In  tha 
seeond  degree,  and  aeeessorles  before  the  fut^  are  all  deemed  chief 
actors;  that  Is,  principals  in  the  first  degree  in  the  commission  of  the 
feleny,  and  are  to  be  indicted*  trle^  and  vanished  as  sadi  princlpala. 

Appbal  from  the  Mimioipal  Oriminal  Oourt  of  the  Oity 
and  Connty  of  San  Franoisoo. 

The  defendant  appealed  from  iha  judgment  and  from  an 
order  denjing  a  new 
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The  other  facts  are  stated  in  the  opinion. 

E.  F.  Preston,  for  the  Appellant,  argued  that  there  was  a 
fatal  variance  between  the  evidence  and  the  indictment^ 
and  that  the  Court  erred  in  its  charge  to  the  jury,  because 
the  defendant  could  not  be  convicted  of  breaking  and  en- 
tering a  house,  when  he  merely  stood  at  a  distance  while 
the  felony  was  committed;  and  cited  People  v.  Schwartz,  32 
Cal.  160;  People  v.  Trim,  39  Cal.  75,  and  People  v.  Camp- 
hell,  40  Cal.  129. 

Attorney-General  Love,  for  The  People. 

C  -B.  Darwin,  also  for  The  People. 

Under  the  conmion  law,  all  are  principals  in  treason,  and 
a  result  of  this  principle  was,  that  the  indictment  ignorc^l 
the  distinction  between  accessories  and  principals. 

When  our  statute  abolishes  the  distinction  between  prin- 
cipals and  accessories,  as  it  does  in  plain  terms,  why  should 
not  the  indictment  ignore  the  distinction.  If  the  accessory 
before  the  fact  is  by  statute  made  principal,  the  acts  of  the 
principal  become  those  of  the  accessory  —  are  attributable 
to  the  accessory  —  the  accessory  is  held  accountable  for 
the  acts  of  the  principal;  and  when  you  charge  him  with 
the  same  acts  as  the  principal,  or  charge  both  jointly  with 
the  same  acts,  you  are  charging  what  is  true.  (1  Iowa,  S. 
Greene,  p.  114;  Berry  ▼.  State,  10  Georgia,  511;  Shannon 
V.  The  People,  6  Michigan^  71 ;  Baxter  v.  The  People,  8  Gil- 
man,  868,  and  Brennan  v.  The  People,  16  IlL  512.) 

By  the  Court,  Waixaoe,  0.  J. : 

The  prisoner  was  convicted,  upon  the  statute  of  1864, 
of  a  felony  conm[iitted  in  breaking  and  entering  a  house  in 
the  day-time,  with  intent  to  commit  larceny.  The  indict- 
ment under  which  he  was  convioted  contains  but  one  count, 
and  alleges  as  follows:  "  The  said  Ilichard  N.  Carter  and 
Albert  Outeveras,  on  the  28th  day  of  December,  a.  d.  1871, 
at  the  City,  Coimty  and  State  aforesaid,  about  the  hour  of 
four  of  the  clock,  p.  m.,  of  the  day-time  of  the  same  day, 
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with  force  and  arms,  the  building  of  one  Clara  N.  Mann, 
there  situate,  feloniously  did  break  and  enter,  with  intent 
then  in  said  building  to  commit  larceny,  contrary  to  the 
form,  force  and  effect  of  the  statute,''  etc 

It  appears  that  the  prisoner,  in  company  with  one  Carter, 
jointly  indicted  with  him,  approached  the  house  mentioned, 
when,  in  pursuance  of  an  understanding  had  between  the 
two,  Carter  entered  the  house  and  committed  a  larceny  by 
stealing  two  silver  cups  therefrom.  The  prisoner  did  not 
enter  Uie  house,  but^  at  the  request  of  Carter,  he  waited 
outside,  and  in  the  immediate  vicinity,  for  fifteen  or  twenty 
minutes,  until  the  latter  came  out  with  the  stolen  property. 
When  Carter  emerged  from  the  building  with  the  cupa  in 
his  possession,  the  prisoner  inquired  as  to  what  property 
he  had  obtained,  and  being  informed,  the  two  repaired  to- 
gether to  a  room  which  they  occupied  together,  and  there 
endeavored  to  obliterate  the  names  engraven  on  the  stolen 
caps,  and  the  prisoner,  having  afterwards  put  them  in  pawn, 
the  two  shared  the  proceeds  between  them. 

The  evidence  was  given  under  objection,  and  the  prosecu- 
tion having  rested,  the  defendant  moved  the  Court  to  instruct 
the  jury  to  find  a  verdict  of  not  guilty,  on  the  ground  that 
there  was  a  fatal  variance  between  the  indictment  and  the 
proof,  in  that  the  indictment  proceeded  against  him  as  being 
a  principal  in  the  felony,  while  the  proof  showed  at  most 
that  he  was  ^^  an  accessory,  aiding  and  abetting."  This  mo- 
tion was  denied,  and  an  exception  was  thereupon  taken  by 
the  prisoner.  The  Court  then  charged  the  jury,  that  if  they 
should  find  the  fact  to  be  that  Carter  and  the  defendant  had 
made  an  arrangement  for  stealing  property,  by  which  the 
actual  taking  was  to  be  done  by  Carter,  and  that,  in  pursuance 
of  that  arrangement,  the  prisoner  was  present  and  waited 
outside  the  house  while  Carter  went  in  and  committed  the 
larceny,  they  should  find  the  defendant  guilty,  as  charged 
in  the  indictment  To  this  instruction  the  prisoner  reserved 
an  exception. 

Under  the  rule  of  the  common  law  the  circumstances  in 
proof  constitute  the  prisoner  a  principal  in  the  second  de- 
gree, as  being  oonBtructively  present,  ope  et  consilio,  aiding 
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and  abettinsr  ^he  commission  of  the  act,  with  the  design  of 
giving  assistance,  and  near  enough  to  have  actually  afforded 
it  had  it  become  necessary.  The  statute  concerning  crimes 
and  punishments  (Sec.  11),  is  as  follows:  "An  accessory 
is  he  or  she  who  stands  by  and  aids,  abets  or  assists,  or 
who,  not  being  present  aiding,  abetting  or  assisting,  hath 
advised  or  encouraged  the  commission  of  the  crime.  He 
or  she  who  thus  aids,  abets  or  assists,  advises  or  encour^ 
ages,  shall  be  deemed  and  considered  as  principal,  and  pun- 
ished accordingly."  Principals  in  the  second  degree,  that 
is  to  say,  persons  who  stand  by  aiding  and  abetting  the 
act,  and  accessories  before  the  fact;  that  is  to  say  those 
who,  not  being  present  at  the  act,  aiding,  abetting  or  as- 
sisting, have,  nevertheless,  advised  and  encouraged  it3  per- 
petration, are  all  termed  accessories  by  the  statute,  and 
under  its  provisions  are  constituted  principals.  So  by  the 
Act  to  regulate  proceedings  in  criminal  cases  (Sec.  255),  it 
is  provided  as  follows:  "  No  distinction  shall  exist  between 
an  accessory  before  the  fact  and  a  principal,  or  between 
principals  in  the  first  and  second  degrees  in  cases  of  felony ; 
and  all  persons  concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  constituting  the  of- 
fense, or  aid  and  abet  in  its  commission,  though  not  pres- 
ent, shall  hereafter  be  indicted,  tried  and  punished  as  prin- 
cipals.*' The  substance  of  these  provisions,  taken  together, 
is,  that  principals  in  the  second  degree  and  accessories  be- 
fore the  fact,  are  all  deemed  chief  factors ;  that  is,  principals 
in  the  first  degree  in  the  commission  of  the  felony,  and  are 
to  be  indioted,  tried  and  punished  as  such  principals. 
Under  the  statute  a  prisoner  can  no  longer  be  recognized 
as  a  principal  in  the  second  degree,  nor  an  accessory  be- 
fore the  fact  in  the  commission  of  a  felony.  These  dis- 
tinctions no  longer  obtain  for  any  purpose  in  the  adminis- 
tration of  the  law  of  felony,  the  statute  having  substituted 
in  their  stead  the  more  convenient  rule  of  the  common  law 
of  misdemeanors,  where  such  distinctions  had  never  been 
recognized.  This  was  the  view  taken  in  1846  by  the  Su- 
preme Court  of  Illinois,  upon  a  statute  of  which  the  eleventh 
section  of  our  Act  concerning  crimes  and  punishments,  will 
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be  seen  to  be  an  exact  transcript  The  prisoner  had  been 
indicted  as  a  principal  in  the  crime  of  murder,  and,  at  the 
trial,  the  Circuit  Court  was  asked  to  instruct  the  jury  that 
evidence  of  guilt  as  accessory  before  the  fact  would  not 
support  a  conviction  under  llie  indictment.  The  instruc- 
tion was  refused^  and  upon  this  point  the  Supreme  Court 
said: 

"  The  correctness  of  the  decision  of  the  Court  in  refusing 
to  give  these  instructions  must  depend  upon  the  construc- 
tion of  our  statuta  By  the  thirteenth  section  of  the  Crimi- 
nal Code  it  is  declared:  ^An  accessory  is  he  or  she  who 
stands  by  and  aids,  abets  or  assists,  or  who,  not  being 
present,  aiding,  abetting  or  assisting,  hath  advised  or  en- 
couraged the  perpetration  of  the  crime.  He  or  she  who 
thus  aids,  abets  or  assists,  advises  or  encourages,  shall  be 
deemed  and  considered  as  principal,  and  punished  accord- 
ingly.' And  the  inquiry  is,  whether  proof  that  the  prisoner 
was  accessory  to  the  crime  before  the  act  will  sustain  an  in- 
dictment against  him  as  principal.  The  Act  says  that  such 
accessories  shall  be  deemed  and  considered  as  principals 
and  punished  accordingly.  This  Act,  then,  makes  all  ac- 
cessories at  or  before  the  fact,  principals.  The  declara- 
tion that  they  shall  be  '  deemed  and  considered,'  is  as  im- 
equivocal  an  expression  as  if  the  Act  had  said,  '  are  hereby 
declared  to  be.'  It  is  true,  the  Act  states  what  an  acces- 
sory is,  but  then  it  declares  in  substance  that  he  is  prin- 
cipal. It  was  in  perfect  harmony  with  the  system  pursued 
by  the  Legislature  to  go  on  and  define  what  an  accessory  is, 
as  it  has  defined  all  other  offenses  which  it  has  attempted 
to  enxunerate,  and  it  does  not  detract  from  the  force  of  the 
provision  that  they  shall  be  deemed  and  considered  as  prin- 
cipals. The  distinction  between  accessories  before  the  fact, 
and  principals,  is  in  fact  abolished.  At  the  common  law 
an  accessory  at  the  fact  might  be  indicted  and  convicted  as 
principal,  for  the  common  law  declares  that  he  who  stands 
by,  advises  and  encourages  the  murderer  to  give  the  blow, 
gives  the  blow  himself  as  much  as  if  he  held  the  weapon  in 
bis  own  hands.  Our  Legislature  has  gone  one  step  further, 
and  provided  that  he  who,  not  being  present,  hath  advised 
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or  enourag^d  the  giving  of  the  blow^  hath  given  the  blow 
as  much  as  if  he  had  stood  by  and  encouraged  it,  or  even 
had  struck  with  his  own  hands.  It  is  no  more  a  fiction  of 
law  to  declare  that  he  gives  the  blow,  by  advising  and  en- 
couraging it  beforehand,  than  it  is  to  affirm  that  he  gives  it 
by  advising  and  encouraging  it  at  the  time.  Bodi  proceed 
upon  the  principle  that  what  we  advise  or  procure  another 
to  do,  in  the  eye  of  the  law,  we  do  ourselves.  All  are 
principals,  and  as  such,  should  be  indicted  and  punished. 
Indeed,  they  must  be  indicted  as  principals  or  not  at  all, 
for  they  are  declared  by  the  Act  to  be  principals.  If  they 
are  not  to  be  indicted  as  principals,  the  very  object  of  the 
law  is  defeated;  if  they  are  to  be  indicted  as  accessories, 
they  must  be  tried  and  convicted  as  accessories,  and  then 
they  could  not  be  tried  till  after  the  conviction  of  the  prin- 
cipals; for  as  we  have  before  seen,  we  are  bound  by  the 
rules  of  evidence  of  the  common  law,  of  which  that  is  one. 
Such  is  the  inevitable  consequence,  unless  they  are  indicted 
and  tried  for  murder,  of  which  the  statute  says  they  shall  be 
deemed  and  considered  guilty.  There  is  no  doubt  but  that 
the  pleader  may,  if  he  choose,  and  perhaps  it  would  be  ad- 
visable to  describe  the  circumstances  of  the  offense  as  they 
actually  transpired,  as  it  is  in  an  indictment  against  an  ac- 
cessory before  or  at  the  fact;  but  if  the  stating  part  of  the 
indictment  be  that  way,  it  diould  conclude  as  for  murder, 
for  that  is  really  the  offense  of  which  the  party  is  guilty,  if 
at  all.  It  was  urged  tfiat  there  was  a  variance  between  the 
proof  and  the  allegation.  That  is  true  in  one  sense,  and  so 
it  is  true  of  an  indictment  for  murder  against  an  accessory 
at  the  fact ;  so  it  is  too  of  an  indictment  for  larceny  against 
a  clerk,  an  apprentice,  a  bailee,  or  a  lodger,  for  embezzle- 
ment, which  is  declared  by  our  statute  to  be  a  larceny,  and 
they  are  always  indicted  as  for  stealing,  taking  and  carrying 
away  in  the  usual  form.  They  are  charged  with  a  felonious 
taking,  when,  in  truth,  it  is  only  a  felonious  conversion; 
and  yet  it  is  held  there  is  no  variance,  for  the  law  declared 
in  effect  that  the  felonious  conversion  shall  make  the  origi- 
nal taking  felonious,  although  it  were  lawful  at  the  time. 
Then,  as  by  the  law  in  this  case,  the  acts  of  the  principal 
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are  made  the  acts  of  the  accessoTj,  he  thereby  becomes  the 
principal,  and  may  be  charged  as  having  done  the  acts  him- 
self. He  shall  be  deemed  and  considered  as  principal,  and 
be  punished  accordingly.  The  Circuit  Court  decided  cor- 
rectly in  refusing  these  instructions."  (Baxter  v.  The  People, 
8  Gihnan,  381.) 

The  case  mainly  relied  upon  to  reverse  the  ruling  of  the 
Court  below  upon  this  point,  is  that  of  People  v.  Camphell, 
40  Cal.  129.  In  that  case  the  judgment  was  reversed  here 
upon  the  point  that  the  jury,  in  finding  the  defendant  guilty 
of  murder,  had  not  designated  the  degree  of  the  crime.  In 
the  course  of  the  opinion  in  the  Campbell  case  it  was,  how- 
ever, assumed  that  the  Court  had  already,  in  Trim's  case,  39 
Cal.  75,  given  an  authoritative  construction  to  the  statute^ 
and  determined  that  one  guilty  as  accessory  before  the  fact 
could  not  be  indicted  and  tried  as  though  he  were  a  principal ; 
and  undoubtedly  such  language  is  to  be  found  in  the  opinion 
of  the  late  Chief  Justice,  delivered  in  Trim's  case.  But  the 
question  was  not  involved  in  that  case,  nor  even  there  as- 
sumed to  be,  for  the  judgment  there  given  went  distinctly 
upon  the  ground  that,  in  the  absence  of  the  evidence  upon 
the  point,  it  was  to  be  presumed  that  an  instruction  asked 
by  the  defendant  was  properly  refused,  as  merely  involving 
an  abstract  proposition  of  law.  In  the  supplemental  opinion 
delivered  in  the  Campbell  case,  40  Id.  141,  it  is  expressly 
declared  that  the  true  rule  on  the  subject  was  the  one  laid 
down  in  the  case  of  Schwartz,  32  Id.  160,  and  on  referring 
to  that  case  it  will  be  foimd  that  it  was  determined  in  favor 
of  the  prisoner  principally  on  the  distinct  ground  that  the 
indictment  had  failed  to  sufficiently  designate  the  person 
intended  to  be  injured  by  the  commission  of  the  felony 
charged,  though  it  was  in  effect  said,  in  the  course  of  the 
opinion,  that  an  accessory  before  the  fact  may  properly  be 
indicted  either  as  accessory  or  as  a  principal.  These  are  all 
the  cases  cited  by  the  prisoner's  counsel  in  support  of  the 
objection  relied  upon  in  this  case.  Other  cases,  not  cited, 
may  be  found  looking  in  the  same  direction,  but  upon  be* 
ing  looked  into,  they  will  be  seen  to  rest  upon  one  or  the 
other,  or  all  of  the  cases  which  we  have  thus  re-examined. 
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statement  of  Facte. 

We  aire  therefore  of  opinion  that^  under  the  statutes  re- 
ferred to^  the  prisoner  though  shown  to  have  been  only 
principal  in  the  second  degree  within  the  common  law  defi- 
nition, was  properly  indicted,  tried  and  punished  as  a  prin- 
dpal  in  the  first  degree,  in  the  felony  for  which  the  indict- 
ment proceeds. 

Judgment  and  order  denying  a  new  trial  affirmed. 


CNo.  4,19a.] 
HENHY  TOTTNQ  v.  SILAS  M.  SHINN. 

CiBTiFTCATB  ov  PuBCHABi  OF  Stati  LANDS. —  The  Act  <tf  Marck  SS. 
1868,  which  proTldea  that  State  certlflcatea  of  porchaae  of  land  ihall  be 
recelyed  as  prima  facie  evidence  of  title,  appliea  to  all  oertiflcates  of 
parchase  Issued  after  the  Act  took  effect,  whether  lasued  npon  a  location 
made  before  or  after  the  passage  of  the  Act. 

IDBM. —  A  certificate  of  parchase  of  land,  lamed  by  the  Register  oC  State 
Lands  before  the  land  has  been  sarreyed  by  the  United  States,  la  TOid. 

Contest  to  Pubchasb  Public  Land. —  When  two  parties  have  each  an 
equal  right  to  acquire  public  land,  the  one  by  location  and  parchase  from 
the  State,  and  the  other  by  locating  as  a  homestead  under  the  laws  of 
the  United  States,  the  party  who  first  commences  his  proceedings  to 
acquire  the  title  has  the  better  right. 

Ejectment  on  Statb  Cbbtificati  or  Pubchasb. —  The  holder  of  a  State 
certificate  of  parchase  of  public  land,  listed  oyer  to  the  State,  can  re- 
coyer  in  ejectment,  as  against  one  who  filed  a  homestead  claim  on  the 
same  in  the  United  States  Land  Ofiice,  after  the  bolder  of  the  certificate 
located  it 

Appeal  from  the  District  Court,  Seventh  Judicial  Dis- 
trict, Sonoma  County. 

Action  to  recover  the  possession  of  the  W.  i  of  the  N.  W. 
i  of  Sec  18,  Tp.  6  N.  R  7,  W.  Mount  Diablo  base  and 
meridian,  commenced  May  2,  1870.  The  plaintiff  rested 
his  right  to  recover  on  his  certificate  of  purchase  issued  by 
the  Register  of  the  State  Land  Office,  on  the  15ih  of  April, 
1870,  on  the  location  made  by  the  plaintiff  on  the  9th  day 
of  December,  1865.  The  land  was  selected  by  the  State  as 
lieu  land,  in  place  of  the  S.  i  of  the  S.  W.  i  of  Sec  36,  Tp. 
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6  "S.y  R  7y  W.  Mount  Diablo  meridian.  The  defendant, 
to  defeat  the  plaintiff's  recovery,  relied  on  hia  homestead 
daim.  The  plaintiff  had  about  thirty  acres  of  the  de- 
manded premises  enclosed  in  1864  by  a  fence,  -which  also 
enclosed  another  tract  of  land  on  which  he  lived,  and  he 
cultivated  it  until  the  action  was  commenced. 

The  defendant  entered  on  a  part  of  the  demanded  prem- 
ises, outside  the  plaintiff's  enclosure  in.  1865,  and  built  a 
house,  in  which  he  resided  with  his  family  up  to  the  time 
of  the  trial.  The  plaintiff  recovered  judgment,  and  the  de- 
fendant appealed.    The  other  facts  are  stated  in  the  opinion. 

A.  Thomas,  for  the  Appellant 

M.  Johnson,  for  the  Bespondent. 

By  the  Court,  Rhodes,  J. : 

The  lands  in  controversy  were  selected  on  the  part  of  the 
State,  and  a  certificate  of  location  was  issued  to  the  plain- 
tiff in  1863;  but,  as  the  lands  had  not  then  been  surveyed 
by  the  United  States,  the  certificate  was  void. 

The  official  plat  of  the  survey  of  the  township  was  re- 
tamed  to  the  Register  of  the  proper  land  office  on  the  28th 
day  of  November,  1865,  and  on  the  9th  day  of  December, 
1865,  the  plaintiff  re-located  the  lands;  and  on  the  10th  day 
of  April,  1867,  the  lands  in  controversy  were  listed  to  the 
State.  On  the  15th  day  of  April,  1870,  the  Register  of  the 
State  Land  Office  issued  to  the  plaintiff  a  certificate  of  pur- 
chase,  reciting  therein  that  it  appeared  from  the  certificate 
of  the  County  Treasurer,  bearing  date  December  9,  1865, 
that  the  plaintiff  had  paid  twenty  per  cent  of  the  purchase- 
money,  and  the  interest  on  the  balance,  eta 

The  defendant  claims  the  premises  as  a  part  of  his  home- 
stead claim,  taken  up  under  the  Act  of  Congress  of  May 
20,  1862,  and  produced  the  receipt  issued  to  him  by  the 
Register  of  the  United  States  Land  Office  at  San  Francisco, 
dated  Dec^nber  18,  1865,  for  the  fees  required  to  be  paid 
upon  the  filing  of  a  homestead  claim. 

The  fourth  sectian  of  the  Act  of  March  28,  1868  (Statsi 
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1867-8,  p.  608),  provides  that  the  certificate  of  purchase 
^*  shall  be  received  in  any  Court  of  justice  in  this  State  as 
being  prima  facie  evidence  of  title,"  and  that  provision  is 
applicable  to  all  certificates  of  purchase  issued  after  that 
Act  took  effect. 

The  certificate  of  purchase  gave  the  plaintiff  the  right  of 
possession  of  the  premises,  unless  the  proceedings  on  his 
part  were  rendered  unavailing  by  the  homestead  claim  of 
the  defendant ;  and  conceding  that  the  latter  proved  that  he 
had  taken  the  requisite  steps  to  acquire  a  homestead,  and 
that  it  would  be  valid  and  entitle  him  to  the  possession, 
except  for  the  proceedings  taken  by  the  plaintiff,  the  ques- 
tion presented  is;  which  party  acquired  the  better  right; 
which  party  would  acquire  the  title,  if  each  should  there- 
after proceed  in  the  mode  prescribed  by  law.  The  party 
who  first  commenced  his  proceedings  to  axsquire  the  tiUe 
has  the  better  right.     (Smith  v.  Atheam,  34  Cal.  506.) 

The  plaintiff  re-located  the  land  before  the  defendant 
filed  his  homestead  claim,  and  that  act  secured  him  the  bet- 
ter right  to  purchase  the  premises. 

Judgment  and  order  affirmed* 


[No.  8,451.] 

F.  W.  FRATT  V.  A.  C.  TOOMES. 

OomTBircTXOir  ov  Dsin. —  If  tbe  owner  of  a  Ifezican  grant  of  Itnd  maket 
a  eonyeyanoe  of  a  part  of  the  same,  and.  In  the  deed,  describes  one 
boundary  of  the  land  conveyed,  as  running  parallel  with  the  aoathem 
line  of  the  ranch  *'  according  to  the  survey  of  the  same  made  by  the 
United  States  Sarreyor-Genereal  of  said  State/*  and,  at  the  time  the 
deed  is  delivered  no  snrvey  has  been  made  and  approved  by  the  Surveyor* 
General,  bot  an  experimental  snrvey  had  been  made  by  the  Deputy  of 
the  Surveyor-General,  who  had  the  field  notes  in  his  possession,  bat 
the  grantees  In  the  deed  had  no  knowledge  of  this  experimental  survey, 
the  description  In  the  deed  will  be  held  to  refer  to  the  final  snrvey  of 
the  ranch  to  be  thereafter  determined  by  the  Federal  authorities. 

iMPi'iED  Finding. —  When  there  is  no  express  finding  upon  an  Issaa^  a 
finding  will  be  implied  in  support  of  the  Judgment,  If  the  findings  were 
filed  before  the  Code  of  CivU  Procedure  took  effect. 
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Tbanscript  ow  ApnuL.—- The  pftrty  appealing,  when  he  rellee  on  the 
statute  of  Umltatlona,  ehonld  see  that  the  tranacrlpt  showi  when  the 
action  was  commenced. 

Appeal  from  the  District  Courti  Second  Judicial  District, 
Tehama  County. 

The  facts  are  stated  in  the  opinion. 

/.  0.  Ooodmn,  W.  C.  Belcher  and  P.  B.  Nagle,  for  Ap- 
pellant 

The  plaintiff  relied  on  an  inchoate  Mexican  grant,  a  de- 
cree of  confirmation,  and  an  approved  survey. 

These  constitute  only  an  equitable  title,  and  though  thev 
have  been  held  in  some  cases  sufficient  as  against  naked 
trespassers,  they  have  never  been  held  sufficient  against  a 
patent 

A  patent  for  a  confirmed  Mexican  grant  takes  effect  by 
relation  from  the  date  of  the  presentation  of  the  petition 
for  confirmation  to  the  Board  of  Land  Commissioners. 
(Moore  ▼.  Wilkinson,  18  Cal.  478 ;  Younl  v.  Howell,  14  Cal. 
465 ;  Ely  v.  Frishie,  17  Cal.  250 ;Lee8e  v.  Clark,2Q  Cal. 887.) 

Catlin  d  MeFarland  and  B.  0.  Clark,  for  Bespondent 

We  think  it  needs  little  authority  and  no  argument  to 
show  that  the  plaintiff's  legal  title  under  the  elder  grant 
must  prevail  in  this  action  against  the  defendants,  who 
daim  under  a  patent  founded  upon  a  junior  grant 

The  patent,  by  the  very  character  of  the  instrument 
itself;  by  the  terms  of  the  Act  of  Congress  under  which  it 
is  authorized  to  be  issued,  and  by  the  conditions  expressed 
upon  the  face  of  the  instrument  itself,  is  not  of  the  least 
▼alue  to  defendants  against  the  plaintiff  in  this  action. 
The  plaintiff  is  one  of  the  identical  '^  third  persons  "  referred 
to  in  the  patent,  against  whom  it  is  to  have  no  effect 
whatever.  (Leese  ▼•  Clarh,  18  Cal.  687;  Teschemaker  v. 
Thompson,  18  Cal-  11.) 

By  the  Court,  Waixaob,  0.  J. : 

This  was  an  action  of  ejectment,  and,  at  llie  trial,  the 
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plaintiff  recovered  the  possession  of  some  two  hundred  and 
fifty  acres  of  land  as  being  a  part  of  the  Bye  Ranoh.  The 
trial  was  had  before  the  Court  below,  sitting  without  a  jnry, 
and  findings  were  filed,  which  were  as  follows: 

^^  1.  The  tract  of  land  described  in  the  complaint,  and 
claimed  by  plaintiff,  is  part  of  six  leagues  of  land  known 
as  the  '  Rancho  el  Primer  Canon,  or  Eio  de  Los  Berrendos,* 
granted  by  the  former  Mexican  Gk>vemment  of  Califomia, 
to  Job  P.  Dye,  on  the  22d  day  of  May,  1844.  Said  grant 
was  a  valid  grant,  and  was  confirmed  to  said  Dye  by  the 
decree  of  the  United  States  District  Court  for  the  Northern 
District  of  Califomia,  on  the  23d  day  of  July,  1855,  and  the 
appeal  from  said  decree  was  vacated  on  the  10th  of  Feb- 
ruary, 1857. 

"  2.  The  final  survey  of  said  Rancho  Berrendos  was 
made  under  and  in  pursuance  of  the  Act  of  Congress, 
dated  June  14,  1860,  entitled  'An  Act  to  amend  an  Act  en- 
titled an  Act  to  define  and  regulate  the  jurisdiction  of  the 
District  Courts  of  the  United  States  in  Califomia,  in  re- 
gard to  the  survey  and  location  of  confirmed  private  land 
claims ;'  said  survey  is  known  as  the  '  Tracy  Survey,'  hav- 
ing been  made  in  March,  1861,  under  instructions  of 
United  States  Surveyor-General,  J.  W.  Mandeville,  by  his 
deputy,  C.  C.  Tracy,  and  was  on  the  5th  day  of  April,  1861, 
by  the  decree  of  said  United  States  District  Court,  ap- 
proved as  the  final  survey  of  said  Rancho  Berrendos. 

"  8.  That  the  southern  boundary  line  of  said  Rancho 
Berrendos,  according  to  said  Tracy  survey,  starts  from  the 
mouth  of  Antelope  creek,  where  said  creek  empties  into  the 
Sacramento  river,  and  runs  from  thence  north  forty-eight 
degrees,  fifteen  minutes  east,  so  as  to  embrace  within  the 
said  Rancho  Berrendos  only  235.20  acres  of  the  demanded 
premises. 

"  4.  The  plaintiff,  before  the  first  day  of  October,  1866, 
by  good  and  sufficient  deeds  of  conveyance,  became  the 
grantee  and  owner  of  all  the  ri^t,  title  and  interest  of 
said  Job  P.  Dye,  in  and  to  the  lands  claimed  in  the  com- 
plaint. 

'^  5.  The  defendants  entered  upon  the  lands  claimed  in 
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the  complaint  on  the  first  day  of  October,  1866,  and  held 
the  same  adversely  to  him  from  that  time  to  the  commence- 
ment of  this  action,  and  used  and  occupied  the  same  dur- 
ing that  time,  a  period  of  one  year,  five  and  one  half 
months. 

'^  6.  The  rents  and  profits  of  205  acres  of  said  land  lying 
Tvithin  the  bounds  of  said  Tracy  survey,  and  being  a  por- 
tion of  the  demanded  premises,  were  worth  at  the  rate  of  $2 
per  acre  per  annum,  amounting  to  $598. 

"7.  On  the  20th  day  of  December,  1844,  the  former 
Mexican  Government  of  California  granted  to  the  defend- 
ant, A.  O.  Toomes,  five  leagues  of  land  lying  on  the  south 
side  of,  and  adjoining  the  tract  granted  as  aforesaid,  to 
6aid  Job  F.  Dye.  The  grant  to  Toomes  was  known  by  tht 
name  of  Kancho  de  los  Molinos. 

^'  8.  On  the  8d  day  of  December,  1858,  a  patent,  in  the 
form  authorized  by  the  Act  of  Congress  of  March  3d,  1851, 
was  issued  to  said  A.  G.  Toomes,  which  said  patent  em- 
braced within  its  boundaries  all  the  lands  claimed  by  the 
plaintiff  in  the  complaint.'' 

Judgment  being  rendered  for  plaintiff  in  accordance  with 
the  findings,  the  defendants  moved  for  a  new  trial,  which 
was  denied,  and  this  appeal  is  taken  from  the  judgment  and 
order  denying  the  motion  for  a  new  trial.  The  premises 
recovered  by  the  plaintiff  are  daiimed  by  him  as  being  in- 
cluded in  the  rancho  ^^Rio  de  los  Berrendos,''  otherwise 
called  the  ^'Antelope  Ranch  "  or  ''  Dye  Ranch,''  which  was 
granted  to  Francisco  Dye  by  Governor  Micheltoreno,  May 
22d,  1844,  and  was  designated  as  '^  the  land  known  by  the 
name  of  Rio  de  los  Berrendos,  adjoining  the  margins  of  the 
river  Sacramento,  the  boundaries  commencing  at  the  mouth 
of  the  river  Berrendos,  thence  north  three  leagues  in  length 
and  two  in  breadth  —  in  all,  six  square  leagues." 

The  defendants  rely  upon  a  patent  of  the  United  States 
issued  to  the  defendant  Toomes  in  the  year  1858,  founded 
upon  a  grant  issued  to  Toomes  in  December,  1844,  by  Gov- 
ernor Micheltoreno,  granting  to  him  a  tract  called  ^'  Rio  de 
los  Molinos,"  '^  commencing  the  boundaries  at  the  arroyo 
de  los  Berrendos,  and  running  south  five  square  leagues." 
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In  his  petition  for  the  grant,  Toomes  describes  the  tract 
solicited  as  follow:  *^  The  land  situated  on  the  banks  of  the 
river  Sacramentc,  which  place  is  vacant,  and  is  of  the 
extent  of  five  square  leagues,  and  its  boundaries  are,  on 
the  north,  the  '  Kancho  of  Dye '  (etc,)  as  appears  by  the 
accompanying  map/'  The  diseno  accompanying  the  peti- 
tion of  Toomes  plainly  shows  the  position  of  the  arroyo 
de  los  Berrcndos,  or  Antelope  creek,  emptying  into  the 
Sacramento  river  —  the  mouth  of  which  creek,  it  must  be 
remembered,  had  already  been  designated  in  the  preced- 
ing month  of  May,  in  the  Dye  grant,  as  the  point  from 
which  a  line  extended  eastwardly  the  distance  of  t-^^ 
leagues,  formed  the  southern  boundary  of  the  Dye  Ranch, 
and  the  southern  boundary  of  the  Dye  Ranch  is  in  that 
manner  delineated  on  the  diseno  of  Toomes;  the  territory 
immediately  to  the  north  of  the  line  drawn  east  from  the 
mouth  of  Antelope  creek  being  thereon  designated  ''  Rancho 
de  Dye."  Looking  at  the  grants  of  the  Dye  and  Toomes 
Ranches,  and  the  disenos  respectively  attached,  and  which 
are  each  drawn  with  remarkable  precision,  it  is  plainly  to 
be  seen  that  the  premises  recovered  in  this  action  lay  to  the 
northward  of  a  line  drawn  east  from  the  mouth  of  Antelope 
creek,  and  are  therefore  clearly  within  the  boundaries  of  the 
Dye  grant,  as  made  by  Governor  Micheltoreno.  But  irre- 
spective of  this,  the  premises  recovered  are  also  included 
within  the  boundaries  of  the  Dye  grant,  as  those  boundaries 
were  fixed  by  the  survey  of  that  grant,  finally  approved  in 
April,  1861,  by  the  District  Court  of  the  United  States, 
proceeding  under  the  Act  of  Congress  of  June  lith,  1860. 

2.  The  defendants  daim,  however,  that  the  plaintiff  ia 
estopped  in  this  action  to  set  np  or  rely  upon  the  survey 
fixed  by  the  decree  of  the  District  Court  of  the  United 
States,  because  they  say  that  the  survey  made  in  1856  by 
the  Surveyor-G^eral  (and  upon  which  the  patent  to  Toomes 
was  issued  in  1858)  represents  a  boundary  line  agreed  upon 
by  Dye  and  the  defendant  Toomes,  by  which  it  w^as  mu- 
tually stipulated  between  the  parties  that  the  northern  line 
of  the  Molinos  ranch,  as  subsequently  delineated  in  the 
patent,  should  constitute  the  dividing  line  between  the  two 
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ranches.  But  the  finding  of  the  Court  below  is  against  the 
defendants  upon  the  question  of  fact,  as  to  whether  the 
alleged  agreement  was  made ;  and  upon  looking  into  the  evi- 
dence it  is  seen  to  have  been  substantially  conflicting;  and 
we  cannot,  under  the  rule,  disturb  the  finding  of  the  Court 
below. 

8.  It  is  next  objected  by  the  defendants  that,  even  admit- 
ting that  the  premises  recovered  are  to  be  considered  as 
included  within  the  boundary  of  the  Dye  grant,  they  are 
not  embraced  within  the  calls  of  the  deed  of  conveyance 
from  Dye  and  wife  to  Fratt  and  King,  throu^  which  the 
plaintiff  claims. 

The  beginning  point  in  this  deed  is  the  mouth  of  the  An- 
telope creek,  at  its  junction  with  the  Sacramento  river;  and 
from  that  point  the  line  runs  northerly,  meandering  with 
the  river  to  a  sycamore  tree  on  its  bank;  the  second  call 
(omitting  a  reference  to  be  noticed  presently)  is  easterly  to 
Antelope  creek;  thence  up  the  center  of  the  creek  to  a  tree 
on  its  eastern  bank ;  thence  to  the  eastern  line  of  the  ranch ; 
thence  down  the  eastern  line  to  the  southeastern  comer  of 
the  ranch ;  and  thence  along  its  southern  line  to  the  mouth 
of  Antelope  creek,  the  point  of  beginning.  As  there  given, 
the  deed  would  follow  the  southern  line  of  the  Dye  grant, 
as  fixed  by  the  final  survey,  and  would  include  the  prem- 
ises recovered;  but  in  the  second  call  by  which  the  most 
westerly  portion  of  the  northern  line  is  run  to  Antelope 
creek,  it  is  mentioned  as  running  parallel  with  the  southern 
line  of  the  ranch,  ^^  according  to  the  survey  of  the  same 
made  by  the  United  States  Surveyor-General  of  said  State." 
The  deed  bears  date,  and  was  presumptively  delivered,  on 
the  24th  day  of  Ifovember,  1857,  and  the  survey  of  the 
Dye  ranch  became  final,  as  we  have  seen  already,  only  in 
April,  1861,  Before  the  delivery  of  the  deed,  however,  a 
survey  of  that  ranch  had  been  made  in  the  field  by  one 
Gray,  acting  under  the  directions  of  the  Surveyor-General  of 
the  United  States,  for  the  time  being,  by  which  survey  the 
southern  line  of  the  ranch  was  not  identical  with  that  line 
as  appearing  in  the  final  survey  referred  to.  If  the  calls  of 
the  Gray  survey  are  to  be  considered  as  fixing  the  southern 
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line  of  the  Dye  ranch  for  the  purpose  of  the  conveyance  tc 
Fratt  and  King^  then  the  premises  recovered  are  not  em- 
braced in  that  conveyance.  It  should  be  borne  in  mind 
that,  though  the  field  notes  of  the  Gray  survey  were  in  ex- 
istence and  in  the  possession  of  Gray,  when  the  deed  tc 
Fratt  and  King  was  delivered,  no  plat  of  that  survey  ap- 
pears to  have  been  seen  or  examined  by  the  parties  to  the 
deed  at  the  time  it  was  executed,  and,  in  fact,  tha  earliest 
period  at  which  the  plat  is  shown  to  have  been  in  existenco 
was  in  the  year  1858,  when  the  field  notes  were  approved 
by  the  Surveyor-General  of  the  United  States,  who  had 
succeeded  to  the  office  after  the  Gray  survey  had  been 
made  in  the  field.  So  far  as  the  record  discloses,  the  Grav 
survey  was,  at  the  date  of  the  delivery  of  the  deed,  a  mere 
experimental  survey;  it  had  never  been  approved  by  tli? 
Surveyor-General,  and  in  this  view  could  hardly  be  said  to 
be  a  survey  made  by  that  officer.  Again:  Fratt  and  King, 
the  grantees  in  the  deed  of  1867,  are  not  shown,  when  they 
received  the  deed,  to  have  had  knowledge  that  Gray  had 
made  any  survey  of  the  ranch  whatever,  experimental  or 
otherwise.  Under  such  circimistances  it  would  certainly  be 
difficult  to  suppose  that  the  parties  intended  to  limit  the 
calls  of  the  deed  by  reference  to  the  fugitive  field  notes  of 
Gray,  then  in  his  pocket,  or  at  least  not  appearing  to  have 
been  reported  or  recorded,  so  as  to  be  referred  to  with  rea- 
sonable, or,  in  fact,  any  certainty  whatever. 

•The  parties,  we  think,  intended  to  refer  to  the  final  sur- 
vey of  the  ranch  to  be  thereafter  determined  by  the  Fed- 
eral aiithorities.  The  description  contained  in  the  Dye 
grant,  and  a  glance  at  the  Mexican  diseno  accompanying  it, 
present  its  eastern  and  southern  line,  and,  in  fact,  aU  its 
boundaries  with  such  conspicuous  precision  as  to  enable 
the  parties  to  practically  fix  for  themselves  in  advance  the 
lines  of  the  survey,  which  would  of  necessity  thereafter  be 
made  by  the  authorities  of  the  United  States.  The  Sacra- 
mento river  formed  the  western  boundary,  which  was  to 
begin  at  the  mouth  of  the  Antelope  Creek,  and  extend  north* 
erly  along  the  river,  a  distance  of  three  leagues,  to  a  point 
From  the  two  points  thus  fixed,  the  northern  and  southers 
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boundaries  were  to  be  formed  bj  lines  drawn  easterly  and 
at  right  angles  to  the  general  course  of  the  river,  a  distance 
of  two  leagues;  and  the  fourth  or  eastern  line  was  to  be 
drawn  parallel  with  the  general  course  of  the  river,  and  at 
the  distance  of  two  leagues  from  it.  The  eastern  and 
southern  boundaries,  to  which  reference  was  made  by  the 
parties,  were  therefore  almost,  if  not  quite,  as  definite 
when  the  deed  to  Fratt  and  King  was  delivered,  as  in  1860^ 
when  the  official  survey  became  final;  and  we  cannot,  under 
the  circumstances,  infer  an  intention  to  put  them  aside  for 
the  field  notes  of  the  Gray  survey. 

4.  The  last  point  to  be  considered  concerns  the  defense, 
based  upon  the  Statute  of  Limitations.  But  this  is  readily 
disposed  of,  because  the  fifth  finding  substantially  is  to  the 
effect  that  when  the  action  was  brought  the  defendants  had 
been  in  possession  of  the  premises  only  one  year  five  and 
a  half  months.  If  it  is  to  be  said  that  the  finding  referred 
to  fixed  these  periods  only  for  the  purpose  of  ascertaining 
the  amount  of  rents  and  profits  to  be  recovered,  and  was 
not  a  finding  upon  the  issue  raised  by  the  plea  of  the 
statute,  then  there  being  no  express  finding  upon  the  point, 
a  finding  is  to  be  implied  against  the  defendants  in  support 
of  the  judgment  the  plaintiff  had  below,  for  this  cause  was 
determined  in  the  Court  below,  under  the  practice  prevail- 
ing before  the  taking  effect  of  the  present  C!ode  of  Civil 
Procedure ;  and,  finally,  we  have  at  any  rate  no  means  of  de- 
termining at  what  time  this  action  was  commenced;  for  in 
this  case,  as  in  most  others  which  have  come  here  upon  the 
plea  of  the  Statute  of  Limitations,  the  parties  seem  to  have 
been  careful  to  omit  that  part  of  the  record  which  would 
have  shown  when  the  complaint  was  filed. 

There  is  nothing  in  the  other  points;  and  the  judgment 
and  order  denying  a  new  trial  are  a£Brmed|  as  of  October 
1st,  1872. 

Remittitar  forthwith. 

Mr.  Justice  Bhodbs  did  not  express  an  opinioiL 
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MAEY  FRANCES  WARD,  by  A.  J.  Wabd,  hto  Guabdiaw, 
AD  LiTEM^  V.  NOAH  F.  FLOOD,  Principai.  of  thb 
B&OADWAY  Grammar  School,  in  thr  City  and  County 
OF  San  Francisco. 

Motion  iob  Judqmbmt  in  Mandamus  Cabn. —  A  motioB  bj  the  applicant 
for  a  writ  of  mandamus,  that  the  writ  Issue  notwithstanding  the  mat- 
ters alleged  In  the  defendant's  answer,  amounts  to  a  general  demurrer 
to  the  answer. 

BircsAL  TO  Pbbfobm  a  Ddtt. —  The  general  rule  that  If  a  partj  whose 
duty  It  Is  to  perform  some  act,  bases  his  refusal  to  perform  It  on  some 
defect  In  the  proceedings  of  his  adversary,  he  will  not  afterwards  be 
permitted  to  allege  a  new  or  additional  defect,  does  not  apply  to  officers 
whose  duties  are  govemed  by  law. 

Aduission  of  Child  into  Public  Schoolsv— If  the  principal  of  a  public 
graded  school  refuses  to  recelTe  a  child  Into  the  school  for  a  reason 
which  Is  not  good  In  law,  but  there  la  a  good  legal  reason  for  the  re- 
fusal, the  principal,  on  mandamus  to  compel  him  to  admit  such  child, 
will  not  be  precluded  from  relying  on  the  trna  reason  why  the  child 
should  have  been  refused  admittance. 

ADBM. —  A  principal  of  a  public  graded  school  may  refuse  a  child  admis- 
sion as  a  scholar,  proylded  such  child  has  not  sufficient  education  te 
enter  the  lowest  grade  of  such  school. 

Pbitilbob  of  Attbmdino  Public  Schools.— The  privilege  accorded  to  • 
child,  of  attending  the  public  schools.  Is  not  a  privilege  appertaining  te 
a  dtlsen  of  the  United  States  as  such,  nor  can  any  person  demand  ad- 
mission Into  such  schools  on  the  mere  status  of  cltlsenshlp. 

BiOHT  TO  Attbnd  Public  Schools. —  The  opportunity  of  Instruction  la 
public  schools  given  by  the  statute  to  the  youth  of  the  State,  la  tn 
obedience  to  the  special  command  of  the  State  Constitution,  and  the 
privilege  thereby  granted  Is  a  legal  right,  as  much  so  as  a  rested  right 
In  property. 

Voubtbenth  Amsndicbht  «o  U.  S.  Constitution.— The  clause,  In  tbs 
XIV.  Amendment  to  the  Constitution  of  the  United  States,  which  for- 
bids a  State  to  "deny  to  any  person  within  Its  jurisdiction  the  eqosl 
protection  of  the  lawa,"  did  not  create  any  new  legal  rights,  but  ope^ 
ated  upon  legal  rights  as  It  found  them  established,  and  declared  that 
such  as  they  were  In  each  State,  they  ahould  be  enjoyed  by  all  persons 
alike. 

CoLOBBD  Childbbn  CANNOT  BB  BxcLUDBD  VBOM  SCHOOLS. —  Ths  Legis- 
lature cannot,  while  providing  a  system  of  education  for  the  youth  oC 
the  State,  exclude  from  Ita  benefits  children,  merely  because  of  ffaslr 
African  descent 

Sbpabatb  Schools  bob  Colobid  Childbbn. —  The  law  providing  for  tbs 
education  of  children  of  African  descent  In  separate  schools,  to  be  pro- 
vided St  the  public  expense  the  same  as  other  public  schools,  Is  not  la 
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conflict  wltb  the  Constltntlon  of  this  State,  nor  tn  eonfllet  with  the 
Thirteenth  and  Fourteenth  Amendments  to  the  Conitltotlon  of  the 
United  8Utea. 
lOBii. —  When  each  law  eslats,  colored  children  maj  he  excluded  from 
■choole  established  for  white  children,  provided  schools  for  colored 
children  are  established,  affording  the  same  facilities  for  education ;  but 
If  such  schools  for  colored  children  are  not  established,  they  cannot  be 
excluded  from  the  schools  kept  for  white  pupils. 

Application  to  the  Supreme  Court  for  writ  of  mandate. 
The  facts  are  stated  in  the  opinion. 
John  W.  Dwinelle,  for  the  Plaintiff. 

The  Civil  Rights  Bill,  passed  April  9th,  1866,  (14  TJ.  S. 
Statutes  at  Large,  27,)  declares  all  such  emancipated  per- 
sons horn  in  the  United  States,  to  be  citizens  of  the  United 
States. 

The  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States,  adopted  July  13-28, 1868,  (16  U.  S.  Statutes 
at  Large,  700,)  is  in  these  terms: 

Abtiolb  XIV,  Section  1. — ^AU  persons  bom  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States,  and  of  the  States  wherein 
thej  reside.  No  State  shall  make  or  enforce  any  law  which 
shflJl  abridge  the  privileges  and  immunities  of  citizens  of 
the  United  States;  nor  shall  any  State  deprive  any  person 
of  life,  liberty  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction,  the  equal  pro- 
tection of  the  laws. 

The  School  Law  of  California,  passed  April  4,  1870, 
(Laws  1869-70,  p.  888,)  contains  the  following  provisions: 

Section  58.  Every  school,  unless  otherwise  provided  by 
special  law,  shall  be  open  for  the  admission  of  all  white 
children  between  five  and  twenty-one  years  of  age  residing 
in  that  school  district^  and  the  Board  of  Trustees  or  Board 
of  Education  shall  have  power  to  admit  adults  and  children 
not  residing  in  the  district,  whenever  good  reasons  exist 
for  such  exceptions. 

Sec.  56.  The  education  of  children  of  African  descent, 
and  Indian  children,  shall  be  provided  for  in  separate 
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fichoolB.  Upon  the  written  application  of  at  least  ten  such 
children  to  any  Board  of  Trustees,  or  Board  of  Education, 
a  separate  school  shall  be  established  for  the  education  of 
such  children;  and  the  education  of  a  less  number  may  be 
provided  for  by  the  Trustees,  in  separate  schools,  or  in  any 
other  manner. 

Sec.  67.  The  same  laws,  rules  and  regulations,  which 
apply  to  schools  for  white  children,  shall  apply  to  schools 
for  colored. 

The  Board  of  Education  of  the  city  and  county  adopted 
the  following  regulation  which  existed  at  the  time  whe* 
the  cause  of  action  arose  in  this  case: 

''Sec  117.  Separate  schools.  Children  of  African  or 
Indian  descent  shall  not  be  admitted  into  schools  for  white 
children;  but  separate  schools  shall  be  provided  for  them 
in  accordance  with  the  California  School  Law."  (The  Peo- 
ple V.  The  Board  of  Educaiion  of  Detroit,  18' Mich.  401.) 

The  statutes  of  Michigan  provided  that  ^'  all  residents  of 
any  school  district  shall  have  an  equal  right  to  attend  any 
school  therein;  provided  that  this  shall  not  prevent  the 
grading  of  schools  according  to  the  intellectual  progress 
of  the  pupils,  to  be  taught  in  separate  places  when  ex- 
pedient" 

Held:  That  a  mandamus  would  be  awarded  to  compel  the 
admission  of  a  colored  pupil  into  the  public  schools  where 
white  children  were  taught,  although  separate  schools  for 
colored  children  had  been  established. 

Note,  that  the  cause  of  action  accrued  in  April,  1868,  and 
before  the  Fourteenth  Amendment  was  adopted,  on  July 
21-28,  1868. 

This  case  is  therefore  only  a  construction  of  the  then 
existing  laws  of  Michigan,  and  is  in  point  in  the  case  in 
hand,  only  as  showing  that  ''  an  equal  right  to  attend  any 
school  in  the  district"  is  not  secure  by  the  establishment 
of  colored  schools. 

State  V.  Duffy,  7  Nevada,  342 ;  Williams  v.  School  Direct- 
ors, Wright,  578;  Oray  v.  State,  4  Ohio,  858;  Jeffries  v. 
Anheny,  11  Ohio,  376;  Thacher  v.  Hawh,  11  Ohio,  371; 
Chalmers  v.  Stewart,  11  Ohio,  386,  387 ;  Lane  v.  Baker,  12 
Ohio,  237 ;  Stewart  v.  Southard,  17  Ohio,  402.) 
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In  Clark  v.  The  Board  of  Directors,  etc.,  24  Iowa,  267,  it 
was  held  that  under  a  clause  in  the  Constitution  of  that 
State,  ordaining  that  ^^the  Board  of  Education  shall  pro- 
vide for  the  education  of  all  the  youths  of  the  State,  throu^ 
a  system  of  common  schools,"  the  Board  of  School  Directors 
had  no  discretionary  power  to  require  colored  children  to 
attend  a  separate  school.  Before  the  adoption  of  the 
Thirteenth  and  Fourteenth  Amendments  to  the  Constitu- 
tion of  the  United  States,  this  decision  would  not,  probably, 
have  been  in  point  in  a  case  arising  under  the  Constitution 
of  the  State  of  California,  which  denied  to  colored  children 
any  political  statiLS  whatsoever.  But  since  those  amend- 
ments have  given  the  political  statvs  of  citizens  to  such 
children,  when  either  native  bom  or  naturalized,  the  de- 
cision in  24  Iowa,  id  supra,  becomes  an  authoritative  con- 
struction of  the  meaning  of  the  phrase  ^^  common  schools," 
in  Article  IX,  sections  two  and  three  of  the  Constitution  of 
California.  "  Common  schools  "  does  not  mean  "  ordinary  " 
schools.  It  means  public,  common  to  all,  in  a  political 
sense ;  and  the  words  common  and  public  are  used  as  equiv- 
alent terms  in  the  constitutions  and  statutes  of  all  the 
States.  Under  the  decision  in  24  Iowa,  therefore,  no  child 
who  is  a  citizen  of  California  can  be  excluded,  by  reason  of 
color  or  race,  from  any  of  the  common  or  public  schools  of 
the  State. 

This  is  a  case  which  can  hardly  be  argued,  any  further 
than  its  statement  alone  is  an  argument.  It  is  admitted 
now,  by  the  highest  masters  of  thought,  even  among 
theologians,  that  the  existence  of  God  himself  cannot  be 
proved,  nor  the  duty  of  children  to  love  and  cherish  their 
parents,  nor  that  of  general  benevolence.  But  we  know 
that  God  exists,  and  that  these  duties  are  of  imperative  ob- 
ligation. We  know  that  persons  of  African  descent  have 
been  degraded  by  an  odious  hatred  of  caste,  and  that  the 
Constitution  of  the  United  States  has  provided  that  this 
social  repugnance  shall  no  longer  be  crystallized  into  a 
political  disability.  This  was  the  object  of  the  Fourteenth 
Amendment,  and  its  terms  are  above  being  the  subject  of 
criticism.    We  know,  too,  that  a  State  must  always  have 
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laws  equal  to  its  obligations.  This  was  always  true  as  a 
proposition  of  municipal  law.  The  world  is  still  ringing 
with  the  echoes  of  its  announcement  as  a  proposition  of  the 
public  law  of  nations^  by  the  highest  tribunal  that  ever 
existed  in  the  world,  which  has  just  closed  its  session  at 
Qeneva. 

WUliams  and  Thornton,  for  the  Defendant 

The  Fourteenth  Amendment,  while  it  raises  the  negro  to 
the  status  of  citizenship,  confers  upon  the  citizen  no  new 
privileges  or  immunities.  It  forbids  any  State  to  abridge 
by  legislation  any  of  those  privileges  or  immunities  secured 
to  any  citizen  by  the  second  secton  of  the  fourth  article  of 
the  Federal  Constitution.  They  are  those  great  fundamental 
rights  which  belong  to  the  citizens  of  every  free  and  en- 
lightened country,  and  are  so  defined  in  the  decisions  of  all 
the  Courts.     (Cooley's  Const  Lim.  15,  note  3.) 

The  right  of  admission  to  our  public  schools  is  not  one 
of  those  privileges  and  immunities.  They  were  unknown, 
as  they  now  exist,  at  the  time  of  the  adoption  of  the  Fed- 
eral Constitution;  that  instrument  is  silent  upon  the  sub- 
ject of  education,  and  our  public  schools  are  wholly  the 
creation  of  our  own  State  Constitution  and  State  laws. 

The  whole  system  is  a  beneficent  State  institution  —  a 
grand  State  charity  —  and  surely  those  who  create  the  charity 
have  the  undoubted  right  to  nominate  the  beneficiaries 
of  it. 

The  Fourteenth  Amendment  provides  that  "  Congress 
shall  have  power  to  enforce,  by  appropriate  legislation,  the 
provisions  of  this  Article.*' 

Congress  has  exercised  this  power,  and  given  us  a  legis- 
lative construction  of  this  article,  in  accordance  with  that 
for  which  we  contend.  (U.  S.  Statutes,  Vol.  16,  p.  144, 
Sec.  16;  Id.  Vol.  14,  p.  27,  Sec.  1.) 

But  we  find  a  full  answer  to  this  proceeding  in  the  fact 
that  colored  children  are  not  excluded  from  the  public 
schools,  for  separate  schools  are  provided  for  them,  con- 
ducted under  the  same  rules  and  regulations  as  those  for 
the  white,  and  in  which  they  enjoy  equal,  and  in  some  re- 
speetB  superior  educational  advantages. 
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So  far  as  they  are  conoemedy  no  rule  of  equality  is  vio- 
lated —  for  while  they  are  excluded  from  the  schools  for  the 
white,  the  white  are  excluded  from  the  school  provided  for 
the  negro.  (  Vide  Act  of  April  4, 1870,  Seca.  68-66 ;  Swetf  s 
Beport,  p.  13.) 

This  Act  of  the  Legislature  is  constitutional.  The 
Constitution  of  California  on  this  subject  differs  materially 
from  most  of  our  State  Constitutions.  It  makes  it  the  duty 
of  the  Legislature  to  ^'provide  for  a  system  of  common 
schools/'  thus  leaving  that  body  to  exercise  its  own  dis- 
cretion, and  to  provide  such  system  as  it  deems  wise  and 
just 

The  Act  of  April  4th,  1870,  embodies  that  system;  it  is 
the  expression  of  the  sovereign  will,  find  is  wise,  just  and 
politic  (Roberts  v.  Boston,  5  Cush.  198,  206 ;  The  State  ex 
reL,  etc.  v.  Cincinnati,  19  O.  178, 197 ;  Van  Camp  v.  Board 
of  Education,  9  O.  State,  406,  414 ;  Westchester  &  PMl  R. 
B.  V.  Miles,  65  Penn.  212 ;  People,  etc.,  v.  Board  of  Educor 
Han,  18  Mich.  400,  412 ;  State  of  Nev.  ex  rel.,  etc.  v.  Duffy, 
7  Nevada,  842 ;  Clark  v.  Board  of  Directors,  24  Iowa,  272.) 

Independent  of  all  such  considerations,  under  the  police 
power  of  the  State,  the  Legislature  would  have  the  rights 
by  way  of  classification,  to  provide  separate  schools  for  the 
white  and  black,  confining  each  to  its  appointed  sphere. 

This  power  is  most  comprehensive.  It  is  inherent  in 
every  state,  and  inalienable.  It  exerts  itself  upon  persons 
and  property,  whenever  the  safety  and  welfare  of  society  is 
endangered.  It  is  exercised  for  the  general  comfort,  health 
and  prosperity  of  the  people,  and  for  the  preservation  of 
the  morality,  peace  and  dignity  of  the  commonwealth. 
(Cooley's  Con.  Lim.  672,  874,  676,  note  2,  83,  note  4.) 

Confining  colored  children  to  schools  specially  organized 
for  them,  does  not  impair  or  abridge  any  right,  conceding 
that  the  right  exists ;  it  is  a  simple  regulation  of  rights,  with 
a  view  to  the  most  convenient  and  beneficial  enjoyment  of 
them  by  all,  and  deprives  no  one  of  what  is  justly  his  own. 
(Coole/s  Con.  Lim.  596-7.) 

By  the  Court,  Wallaob,  C.  J. : 

This  is  an  application  made  to  this  Court  for  a  writ  of 
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mandamus  directing  the  defendant  to  receive  the  petitioner 
as  a  scholar  in  the  school  of  which  he  is  the  principal  The 
petition  for  the  writ  is  as  follows : 

Harriet  A.  Ward,  being  sworn,  says:  "  I  am  the  mother 
of  Mary  Frances  Ward,  who  is  under  the  age  of  fourteen 
years  —  namely,  of  the  age  of  between  eleven  and  twelve 
years.  I  am  the  wife  of  A.  J.  Ward,  and  by  that  marriage 
the  mother  of  said  Mary  Frances  Ward.  We  are  all  of  Af- 
rican descent,  colored  citizens  of  the  United  States  and  of 
the  State  of  California,  and  at  present,  and  continuously 
for  thirteen  years  now  last  past,  residents  of  the  city  and 
county  of  San  Francisco,  and  for  six  months  last  past,  and 
now,  residing  at  No.  1,006  Pacific  street,  in  the  city  and 
county  of  San  Francisco.  The  city  and  county  of  San  Fran- 
cisco is  not  now,  nor  for  the  year  last  past  has  been  divided 
into  school  districts;  but  by  law,  and  also  by  the  custom 
adopted  and  established  by  the  Board  of  Education  of  said 
city  and  county,  pupils  residing  therein  have  a  right  to  be 
received  as  such  at  the  public  school  nearest  their  residence, 
in  case  such  school  is  not  full,  and  they  have  made  sufficient 
progress  to  be  received  therein. 

"  The  nearest  public  school  to  our  said  residence  in  said 
city  and  county  for  six  months  now  last  past,  and  now,  is 
the  so-called  Broadway  Grammar  School,  on  Broadway 
street,  in  said  city  and  county,  between  Powell  and  Mason 
streets;  a  public  school  under  the  control  of  the  Board  of 
Education  of  said  city  and  county,  sustained  by  taxes 
raised  in  said  city  and  county  for  the  support  of  public 
schools  therein,  and  at  the  time  the  application  hereinafter 
mentioned  was  made,  was,  and  ever  since  then  has  been, 
and  is  now,  in  charge  of  Noah  F.  Flood  as  Principal  thereof, 
appointed  thereto  by,  and  holding  office  as  such  under  the 
said  Board  of  Education. 

"  On  or  about  the  1st  day  of  July,  a.  d.  1872,  by  the  con- 
sent and  direction  of  my  said  husband,  I  took  the  said 
Mary  Frances  Ward  with  me  to  the  said  Broadway  Grammar 
School,  the  same  being  in  session,  and  there  found  the  said 
Noah  F.  Flood,  then  and  there  being  such  Principal  of  said 
school^  and  then  and  there  as  such  being  the  proper  and  only 
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penon  to  whom  to  make  application  for  the  admission  of 
pupils  to  the  same,  and  presented  her  to  him,  as  a  pupil 
asking  to  be  admitted  as  such  to  said  school.  The  said 
school  then  and  there  was  not  full;  nor  was  there  any  good 
or  lawful  reason  why  the  said  Mary  Frances  Ward  should 
not  be  received  therein  as  such  pupil,  as  aforesaid.  But 
the  said  Noah  F.  Flood,  instead  of  making  inquiries  re- 
specting the  said  Mary  Frances  Ward,  her 'residence,  citi- 
zenship, or  in  any  other  respect,  or  examining  her  as  to 
her  proficiency,  at  once  politely,  but  firmly  and  definitively 
declined  to  entertain  the  said  application,  or  to  admit  the 
said  Mary  Frances  Ward  as  such  pupil,  assigning,  as  the 
only  reason  for  such  action  and  refusal,  the  fact  that  she 
was  a  colored  person,  and  that  said  Board  of  Education 
had  established  and  assigned  separate  schools  for  sucli 
colored  persons,  and  that  he  was  sorry  to  be  compelled  for 
that  reason  to  adopt  that  course  of  action  on  his  part.  And 
I  aver  that  the  reason  so  assigned  was  true  in  fact,  and 
was  in  truth  and  fact  the  only  reason  existing  for  such  ac- 
tion and  refusal  of  the  said  Koah  F.  Flood. 

"  The  said  Broad wav  Grammar  School  was  then  and  ig 
now  of  the  description'called  a  graded  echool,  which  signi- 
fies  that  the  pupils  in  it  are  classified  into  several  distinct 
grades,  according  to  the  instruction  which  they  may  re- 
spectively require;  those  of  the  lowest  grade  receiving  in- 
stmctions  nearly  of  a  primary  character;  and  those  of  the 
highest  grade  receiving  instruction  of  a  somewhat  thorough 
character  in  arithmetic,  grammar,  and  other  studies.  The 
said,  Mary  Frances  Ward,  at  the  time  of  said  ooplication, 
had  already  received  sufficient  instruction  to  enable  her  to 
enter  the  lowest  grade  of  said  grammar  school,  but  not  the 
highest  grade.  Hasbibt  A.  Wasd.'' 

The  answer  of  the  defendant  is  as  follows : 

"  Now  comes  Noah  F.  Flood,  and  for  his  answer  in  the 
above  entitled  action  or  proceeding,  admits  that  he  is  and 
was  on  or  about  the  1st  day  of  July,  1872,  the  Principal  of 
the  Broadway  Grammar  School,  in  the  city  and  county  of 
San  Francisco;  admits  that  F-arriet  A.  Ward,  in  said 
action  or  proceeding  mentioned,  is  the  mother  of  Mary 
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Frances  Ward,  a  minor  under  the  age  of  fourteen  years, 
and  that  she  is  the  wife  of  A*  J.  Ward;  admits  that  peti- 
tioner and  her  said  mother  and  father  are  of  African  descent, 
and  colored  citizens  of  the  United  States,  and  admits  their 
residence  as  stated  in  the  affidavit  of  Harriet  A.  Ward  in 
said  action  or  proceeding;  admits  that  the  said  city  and 
county  of  San  Francisco  is  not  now,  nor  for  the  year  last 
past  has  been  divided  into  school  districts;  and  admits  that 
by  law,  and  also  by  the  custom  adopted  and  established  by 
the  Board  of  Education  of  said  city  and  county,  white  pu- 
pils residing  therein  have  a  right  to  be  received  as  such  at 
the  public  school  nearest  their  residence,  in  case  such 
school  is  not  full,  and  they  have  made  sufficient  progress  to 
be  received  tlierein,  but  denies  that  children  of  African  de- 
scent have  a  right  to  be  admitted  into  any  public  school 
other  than  those  separately  organized  and  provided  for 
them. 

'^  Further  answering,  said  defendant  admits  that  the  near- 
est public  school  to  the  residence  of  petitioner  has  been 
for  six  months  last  past,  and  now  is,  the  said  Broadwaj 
Grammar  School;  and  admits  that  the  same  is  a  public 
school  under  the  control  of  the  Board  of  Education  of  said 
city  and  county,  sustained  by  taxes  raised  in  said  city  and 
county  for  the  support  of  public  schools  therein,  and  was 
on  or  about  the  1st  day  of  July,  1872,  and  ever  since  has 
been,  and  now  is,  in  charge  of  this  defendant,  as  Principal 
thereof,  appointed  thereto  by,  and  holding  office  as  such 
under  the  said  Board  of  Education. 

"  He  admits  that  on  or  about  the  1st  day  of  July,  1872, 
the  said  Harriet  A.  Ward,  by  the  consent  and  direction  of 
her  said  husband,  took  the  petitioner  with  her  to  the  said 
Broadway  Grammar  School,  and  that  the  same  was  then  in 
session;  that  said  Harriet  then  and  there  presented  the  said 
petitioner  to  this  defendant  as  a  pupil  asking  to  be  ad- 
mitted as  such  to  said  school,  this  defendant  then  and  there 
being  such  Principal  as  aforesaid.  He  admits  that  said 
school  was  not  then  and  there  full,  but  denies  that  there  was 
no  good  or  lawful  reason  why  said  petitioner  should  not  be 
received  in  said  school  as  said  pupil  as  aforesaid,  and  denies 
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that  lie  had  any  right  or  authority  to  admit  her  as  such 
pupil,  or  that  she  had  anj  right  to  be  admitted  as  such 
pupil ;  but  on  the  contrary,  avers  that  there  was  a  good  and 
sufficient  reason  in  this,  that  he  was  appointed  as  such  Prin* 
eipal  by  the  said  Board* of  Education,  and  in  refusing  to 
receive  the  petitioner  as  a  pupil,  he  acted  under  and  in  ao- 
cordance  with  the  rules  and  regulations  adopted  and  pre- 
scribed by  the  said  Board,  one  of  which  is  as  follows: 

'  Sec  117.  Separate  Schools. — Children  of  African  or  In- 
dian descent  shall  not  be  admitted  into  schooljs  for  white 
children,  but  separate  schools  shall  be  provided  for  them  in 
accordance  with  the  California  School  Law.' 

^^And  this  defendant  avers  that  in  accordance  with  said 
rule  and  the  Act  of  the  Legislature  therein  referred  to,  en- 
titled *  an  Act  to  amend  an  Act  to  provide  for  a  system  of 
common  schools,'  approved  April  4th,  1870,  two  separate 
schools  were  and  are  provided  for  colored  children,  with 
able  and  efficient  teachers,  and  which  afford  equal  advant- 
ages and  are  conducted  under  the  same  rules  and  regula- 
tions as  those  provided  for  the  education  of  white  children. 

^'Further  answering,  defendant  admits  that  the  said 
Broadway  Qrammar  School  was  then  and  is  now  of  the  de- 
scription called  a  graded  school,  which  signifies  that  the 
pupils  in  it  are  classified  into  distinct  grades,  according  to 
the  instruction  which  they  may  respectively  require ;  but  this 
defendant  avers  that  the  lowest  grade  in  said  Grammar 
school  then  was  and  now  is  the  sixth  grade,  into  which  the 
petitioner  had  not  received  sufficient  instruction  to  enable 
her  to  enter ;  and  further  avers  that  the  said  Mary  Frances 
Ward,  was,  prior  to  and  at  the  time  of  her  said  application, 
and  now  is  a  member  of  and  pupil  in  a  school  provided  for 
colored  children  or  children  of  African  descent,  under  the 
said  Act  of  the  Legislature  of  the  State  of  California,  and  in 
the  seventh  grade  of  said  school. 

^'And  this  defendant  further  avers  that  the  said  Mary 
Frances,  in  applying  for  admission  into  the  said  Broadway 
Grammar  School,  did  not  present  to  him  as  the  Principal 
thereof,  any  certificate  of  transfer,  as  required  by  the  said 
rules  and  regulations  as  adopted  by  the  said  Board  of  Edu- 
cation, one  of  which  rules  is  as  follows : 
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" '  Sec.  134.  Transfers — ^Pupils  desiring  to  be  transferred 
from  one  school  to  another  shall  apply  to  their  principal  for 
a  certificate,  which  shall  state  their  name,  age,  grade,  schol- 
arship, deportment,  residence  and  cause  of  transfer.' 

^^And  now,  having  fully  answered,  the  said  defendant 
asks  that  the  prayer  of  petitioner  be  denied,  and  that  said 
defendant  be  hence  dismissed,  with  judgment  for  his  costs 
in  this  proceeding  incurred.*' 

The  case  was  submitted  for  decision  upon  these  pleadings 
of  the  respective  parties. 

1.  The  motion  that  the  writ  issue,  notwithstanding  the 
matters  alleged  in  the  answer  of  the  defendant,  amounts  to 
a  general  demurrer  to  the  answer.  It  necessarily  assumes 
that  the  matters  set  up  in  the  answer,  though  true  in  point 
of  fact,  do  not  in  law  amount  to  a  defense  against  the  appli- 
cation for  the  writ.  It  is  averred  in  the  petition,  and  ad- 
mitted in  the  answer,  that  the  Broadway  Grammar  School, 
into  which  the  petitioner  seeks  to  be  admitted  as  a  pupil, 
is  a  graded  school — ^that  is  to  say,  a  school  in  which  the 
pupils  are  classified  into  several  distinct  grades,  '^  accord- 
ing to  the  instruction  which  they  may  respectively  require,'' 
and  the  answer  thereupon  avers  "  that  the  lowest  grade  in 
said  Grammar  School  then  was,  and  now  is,  the  sixth  grade, 
into  which  the  petitioner  had  not  received  sufficient  in- 
struction to  enable  her  to  enter."  It  being,  therefore, 
necessarily  admitted  for  the  purposes  of  this  motion,  that 
the  attainments  of  the  petitioner,  in  point  of  learning,  wero 
not  sufficient  to  entitle  her  to  be  admitted  in  any  class,  even 
the  lowest  in  the  school,  it  would  hardly  require  an  argu- 
ment to  show  that  the  defendant,  as  Principal  of  the  school, 
correctly  denied  her  application  to  be  received  as  a  pupil. 
It  is  claimed  for  the  petitioner,  however,  that  the  refusal  of 
the  defendant  not  having  been  placed  on  that  ground,  but 
on  the  sole  ground  that  the  petitioner  was  a  colored  person, 
the  defendant  cannot  now  be  permitted  to  set  up  the  fact 
that  she  was  not  sufficioitly  advanced  in  learning  to  entitle 
her  to  be  admitted. 

There  is  no  doubt  that  if  a  party,  upon  tender  or  demand 
made,  or  other  proceeding  en  pais,  had  put  his  refusal  upon 
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some  particular  omission  or  defect  in  the  proceedings  of  bis 
adversary,  he  will  not  afterwards  be  permitted,  in  support 
of  sucb  refusal,  to  allege  a  new  or  additional  defect  or  in- 
sufficiency in  those  proceedings,  especially  if  such  defect  or 
insufficiency  be  of  such  a  character  as  that  it  might  have 
been  cured  if  it  had  been  pointed  out  or  relied  upon  at  the 
time.  This  is  the  ordinary  and  general  rule,  and  it  pro- 
ceeds upon  the  idea  that,  having  specially  designated  one  or 
more  supposed  insufficiencies,  the  party  thereby  waives  and 
abandons  all  others. 

But  it  is  obvious  that  this  rule  can  have  no  just  applica- 
tion to  the  case  now  under  consideration.  If  the  law, 
under  the  circumstances  actually  appearing  in  the  record 
before  us,  forbade  the  respondent,  as  the  Principal  of  the 
school,  to  admit  the  petitioner  as  a  pupil  therein,  the  cir- 
cumstance that  the  respondent  put  his  refusal  on  an  un- 
tenable ground  ought  not,  in  this  proceeding,  to  preclude 
an  examination  into  the  very  right  of  the  case.  The  claim 
of  the  petitioner  to  be  admitted,  and  the  corresponding 
duty  of  the  defendant  to  admit  her  as  a  pupil,  are  governed 
by  law;  and  if  it  appear,  as  it  does  unquestionably  appear, 
upon  the  record  before  us,  that  she  did  not  possess  the  ac- 
quirements, in  point  of  learning,  sufficient  to  entitle  her, 
whatever  her  color,  to  be  admitted  to  any  class  in  the 
school,  even  the  lowest,  then  the  respondent  must  be  con- 
sidered to  have  correctly  refused  to  entertain  her  applica- 
tion for  admission,  and  the  legal  sufficiency  of  the  particu- 
lar reason  assigned  by  lum  for  such  refusal  becomes  wholly 
immateriaL 

The  writ  of  mandamus  is  issued  to  compel  the  admission 
of  a  party  to  the  enjoyment  of  a  substantial  right,  from 
which  he  is  unlawfully  precluded;  and  it  is  necessary  that 
the  recoird  should  manifest  the  right  claimed,  as  well  as  the 
unlawful  preclusion  of  the  petitioner  from  the  enjoyment 
of  that  right  Failing  in  either  of  these  respects,  the  writ 
must  be  denied,  for  we  know  of  no  principle  upon  which 
we  ought  to  compel  the  defendant  to  entertain  the  applica- 
tion of  the  petitioner  here,  when  it  appears  to  us  by  the 
record  that,  should  he  do  so,  it  will  then  become  his  plain 
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duty  to  again  decline  to  admit  her.     Upon  this  view,  the 
application  for  the  writ  must  fail 

2.  But  we  do  not  intend  to  put  the  decision  of  the  case 
upon  this  point  alone.  We  will,  therefore,  assume  for  this 
purpose,  that  the  petitioner  was  sufficiently  advanced  in 
her  studies  to  entitle  her  to  enter  some  one  of  the  classes 
of  this  school;  and  further,  that  upon  her  application  for 
admission  as  a  pupil,  she  presented  the  certificate  required 
by  the  134th  rule  of  the  Board,  and  also,  that  the  only 
ground  upon  which  she  was  denied  admission  to  the  sdiool 
was  that  she  was  a  child  of  African  descent.  These  as- 
sumptions lead  us  to  inquire  whether,  under  the  circum- 
stances appearing,  the  respondent  is  justified  by  law  in  re- 
fusing to  admit  her.  We  say  under  the  circumstances  ap- 
pearing, because  it  is  shown  by  the  record  that  in  San  Fran- 
cisco separate  schools  are  not  only  authorized  by  law,  but 
are  in  fact  maintained  for  the  education  of  colored  children, 
'^with  able  and  efficient  teachers,  and  which  afford  equal 
advantages  and  are  conducted  under  the  same  rules  and 
regulations  as  those  provided  for  the  education  of  white 
children ; "  and  because  it  also  appears  that  the  petitioner, 
at  the  time  when  she  made  application  to  be  admitted  into 
the  Broadway  Grammar  School,  was  a  pupil  in  attendance 
upon  another  public  school  conducted  in  San  Francisco  for 
the  education  of  children  of  her  color,  which  school,  like 
the  Broadway  Grammar  School,  was  a  graded  school,  she 
being  a  pupil  of  the  seventh  grade  or  class  therein.  Re- 
curring then  to  the  inquiry  whether  the  refusal  of  the  re- 
spondent to  admit  the  petitioner  to  the  school  under  his 
charge  is  justified  by  the  law,  it  will  be  seen  that  the  statute 
of  the  State  (Acts  1869-70,  Sec  66),  enacts  in  terms  that 
'^  the  education  of  children  of  African  descent,  and  Indian 
children,  shall  be  provided  for  in  separate  schools,"  and  if 
the  statute  be  itself  free  from  objection  of  a  constitutional 
character,  it  is  evidently  a  sufficient  authority  for  the  one 
hundred  and  seventeenth  rule  of  the  Board  already  recited, 
and  in  this  view  the  respondent  was  not  only  justified  in  ex- 
cluding the  petitioner  from  the  school  in  his  charge,  but  in 
the  face  of  the  statute  and  the  rule  referred  to,  he  had  no 
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discretion  to  admit  her  as  a  pupil  therein.  It  is  not  claimed 
by  the  learned  counsel  for  the  petitioner,  as  we  understand 
him,  that  the  statute  in  question  is  forbidden  by  the  Con- 
stitution of  the  State.  The  argument  is  that  the  exclusion 
of  the  petitioner  from  this  particular  school  is  contrary  to 
the  Thirteenth  und  Fourteenth  Amendments  of  the  Federal 
Constitution  lately  adopted.  We  are,  however,  unable  to 
perceive  in  what  way  it  is  to  be  maintained  that  the  State 
law  or  the  action  of  the  respondent  thereunder  are  in  con- 
travention of  the  Thirteenth  Amendment  referred  to,  by 
which  Amendment  slavery  and  involuntary  servitude  are  for- 
bidden. It  would  seem,  indeed,  too  plain  to  require  argu- 
ment, that  the  mere  exclusion  of  the  petitioner  from  this 
particular  school,  does  not  assume  to  remit  her  to  a  condi- 
tion of  slavery  or  involuntary  servitude,  in  the  sense  of  the 
Constitution,  or  in  any  sense  at  all ;  or  that  there  is  any  — 
even  the  slightest  —  relation  between  the  case  here  and  the 
prohibition  contained  in  the  Amendment  referred  to. 

Nor  is  it  perceived  that  the  State  law  in  question,  in 
obedience  to  which  the  respondent  proceeded,  is  obnoxious 
to  those  provisions  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution  securing  the  privileges  and  immunities 
of  citizens  of  the  United  States,  and  protecting  all  persons 
against  the  deprivation  of  life,  liberty  or  property,  without 
due  process  of  law.  That  Amendment,  so  far  as  claimed  to 
be  material  to  the  question,  is  as  follows :  *^  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
and  immunities  of  citizens  of  the  United  States.  Nor  shall 
any  State  deprive  any  person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws." 

It  will  indeed  be  readily  conceded  that  the  privilege  ac- 
corded to  the  youth  of  the  State,  by  the  law  of  the  State,  of  at- 
tending the  public  schools  maintained  at  the  expense  of  the 
State,  is  not  a  privilege  or  immunity  appertaining  to  a  citizen 
of  the  United  States  as  such ;  and  it  necessarily  follows,  there- 
fore, that  no  person  can  lawfully  demand  admission  as  a  pupil 
in  any  such  school  because  of  the  mere  statiis  of  citizenship ; 
and  it  is  perhaps  hardly  necessary  to  add  that  assuredly  no 
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person  can  be  said  to  have  been  deprived  of  either  life,  lib- 
erty or  property,  because  denied  the  right  to  attend  as  a 
pupil  at  such  schools,  however  obviously  insufficient  and 
untenable  be  the  ground  upon  which  the  exclusion  is  put. 

The  last  clause  of  so  much  of  the  Amendment  as  has  been 
recited,  however,  forbids  the  State  to  "  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws," 
and  it  remains  to  inquire  if  the  statute  of  the  State,  provid- 
ing for  a  system  of  common  schools,  in  so  far  as  it  directs 
that  schools  shall  be  maintained  for  the  education  of  col- 
ored children  separate  from  those  provided  for  the  educa- 
tion of  white  children,  be  obnoxious  to  this  portion  of  the 
Federal  Constitution. 

The  opportunity  of  instruction  at  public  schools  is  af- 
forded the  youth  of  the  State  by  the  statute  of  the  State, 
enacted  in  obedience  to  the  special  command  of  the  Consti- 
tution of  the  State,  directing  that  the  Legislature  shall  pro- 
vide for  a  system  of  common  schools,  by  which  a  school 
shall  be  kept  up  and  supported  in  each  district,  at  least 
three  months  in  every  year,  etc.  (Art.  19,  Sec.  3.)  The 
advantage  or  benefit  thereby  vouchsafed  to  each  child,  of  at- 
tending a  public  school  is,  therefore,  one  derived  and  se- 
cured to  it  under  the  highest  sanction  of  positive  law.  It 
is,  therefore,  a  right  —  a  legal  right  —  as  distinctively  so  as 
the  vested  right  in  property  owned  is  a  legal  right,  and  as 
such  it  is  protected,  and  entitled  to  be  protected  by  all  the 
guarantees  by  which  other  legal  rights  are  protected  and 
secured  to  the  possessor. 

The  clause  of  the  Fourteenth  Amendment  referred  to  did 
not  create  any  new  or  substantive  legal  right,  or  add  to  or 
enlarge  the  general  classification  of  rights  of  persons  or 
things  existing  in  any  State  under  the  laws  thereof.  It, 
however,  operated  upon  them  as  it  found  Ihem  already  es- 
tablished, and  it  declared  in  substance  that,  such  as  they 
were  in  each  State,  they  should  be  held  and  enjoyed  alike 
by  all  persons  within  its  jurisdiction.  The  protection  of 
law  is  indeed  inseparable  from  the  assumed  existence  of  a 
recognized  legal  right,  through  the  vindication  of  which 
the  protection  is  to  operate.     To  declare,  then,  that  each 


Jan.  1874.]  Wabd  v.  Flood.  51 

Opinion  of  the  Coart — Wallaco,  C.  J. 

person  within  tlie  jurisdiction  of  the  State  shall  enjoy  the 
equal  protection  of  its  laws,  is  necessarily  to  declare  that 
the  measure  of  legal  rights  within  the  State  shall  be  equal 
and  uniform,  and  the  same  for  aU  persons  found  therein — 
according  to  the  respective  condition  of  each — each  child 
as  all  other  children — each  adult  person  as  all  other  adult 
persons.  Under  the  laws  of  California  children  or  persons 
between  the  ^ges  of  five  and  twenty-one  years  are  entitled 
to  receive  instruction  at  the  public  schools,  and  the  educa- 
tion thus  afforded  them  is  a  measure  of  the  protection  af- 
forded by  law  to  persons  of  that  condition. 

The  education  of  youth  is  emphatically  their  protection. 
Ignorance,  the  lack  of  mental  and  moral  culture  in  earlier 
life,  is  the  recognized  parent  of  vice  and  crime  in  aft^r 
years.  Thus  it  is  the  acknowledged  duty  of  the  parent  or 
guardian,  as  part  of  the  measure  of  protection  which  hv 
owes  to  the  child  or  ward,  to  afford  him  at  least  a  reasonable 
opportonity  for  the  improvement  of  his  mind  and  the  eleva- 
tion of  his  moral  condition,  and,  of  this  duty,  the  law  took 
cognizance  long  before  the  now  recognized  interest  of 
society  and  of  the  body  politic  in  the  education  of  its  mem- 
bers had  prompted  its  embarkation  upon  a  general  system 
of  education  of  youth.  So  a  ward  in  chancery,  as  being 
entitled  to  the  protection  of  the  Court,  was  always  entitled 
to  be  educated  under  its  direction  as  constituting  a  most 
important  part  of  that  protection.  The  publio  law  of  the 
State — both  the  Constitution  and  Statute  —  having  estab- 
lished public  schools  for  educational  purposes,  to  be  main- 
tained by  public  authority  and  at  public  expense,  the  youth 
<xf  the  State  are  thereby  become  pro  hoc  vice  the  wards  of 
the  State,  and  under  the  operations  of  the  constitutional 
amendment  referred  to,  equally  entitled  to  be  educated  at 
the  public  expense.  It  would,  therefore,  not  be  competent 
to  the  Legislature,  while  providing  a  system  of  education 
for  the  youth  of  the  State,  to  ezdude  the  petitioner  and 
those  of  her  race  from  its  benefits,  merely  because  of  their 
African  descent,  and  to  have  so  excluded  her  would  have 
been  to  deny  to  her  the  equal  protection  of  the  laws  within 
the  intent  and  meaning  of  the  Constitution. 
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But  we  do  not  fiiid  in  the  Aet  of  April,  1870,  providing 
for  a  system  of  common  schools,  which  is  substantially  re- 
peated in  the  Political  Code  now  in  force,  any  legislative 
attempt  in  this  direction;  nor  do  we  discover  that  the 
statute  is,  in  any  of  its  provisions,  obnoxious  to  objections 
of  a  constitutional  character.  It  provides  in  substance  that 
schools  shall  be  kept  open  for  the  admission  of  white  chil- 
dren, and  that  the  education  of  children  of  African  descent 
must  be  provided  for  in  separate  schools. 

In  short,  the  policy  of  separation  of  the  races  for  educa- 
tional purposes  is  adopted  by  the  legislative  department, 
and  it  is  in  this  mere  policy  that  the  counsel  for  the  peti- 
tioner professes  to  discern  '^  an  odious  distinction  of  cast, 
founded  on  a  deep-rooted  prejudice  in  public  opinion." 
But  it  is  hardly  necessary  to  remind  counsel  that  we  cannot 
deal  here  with  such  ntatters^  and  that  our  duties  lie  wholly 
within  the  much  narrower  range  of  determining  whether 
this  statute,  in  whatever  motive  it  originated,  denies  to  the 
petitioner,  in  a  constitutional  sense,  the  equal  protection 
of  the  laws;  and  in  the  circumstances  that  the  races  are 
separated  in  the  public  schools,  there  is  certainly  to  be 
found  no  violation  of  the  constitutional  rights  of  the  one 
race  more  than  of  the  other,  and  we  see  none  of  either,  for 
each,  though  separated  from  the  oth^r,  is  to  be  educated 
upon  equal  terms  with  that  other,  and  both  at  the  common 
public  expense.  A  question  similar  to  this  came  before  the 
Supreme  Judicial  Court  of  the  State  of  Massachusetts  in 
1849  (Roberts  v.  The  City  of  Boston,  5  Cushing  R  198),  and 
was  determined  by  the  Court  in  accordance  with  the  views 
just  expressed  by  us.  That  was  an  action  on  the  case  brought 
by  a  colored  child  against  the  city  to  recover  damages  claimed 
by  reason  of  her  exclusion  from  a  public  school  as  a  pupil. 
It  appeared  that  primary  schools  to  the  number  of  about  one 
hundred  and  sixty  were  maintained  for  the  instruction  of 
children  of  both  sexes  between  five  and  seven  years  of  age, 
and  that  of  these  schools  two  were  appropriated  to  the  ex- 
clusive instruction  of  colored  children,  and  the  residue  to 
the  exclusive  instruction  of  white  children.  It  also  ap- 
peared  that  the   plaintiff  had   been   excluded   from   tho 
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primary  school  nearest  her  father's  residence,  whidi  was  a 
school  devoted  exdusiveljr  to  the  instruction  of  white 
children,  and  that  the  school  appropriated  to  the  education 
of  colored  children  nearest  her  father's  residence  was  about 
a  fifth  of  a  mile  more  distant  therefrom  then  was  the  school 
from  which  she  had  been  excluded*  The  Constitution  of 
the  State  of  Massachusetts  contained  the  following  clauses, 
which  were  relied  upon  by  the  coimsel  for  the  plaintiff  to 
show  that  the  separation  of  colored  from  white  children  for 
educational  purposes  was  not  justified  by  law.  (Part  1, 
Art  1 :)  ^'  All  men  are  bom  free  and  equal,  and  have  cer- 
tain natural,  essential  and  inalienable  rights;  among  which 
may  be  reckoned  the  right  of  enjoying  and  defending  their 
lives  and  liberties,  that  of  acquiring,  possessing  and  pro- 
tecting property;  in  fine,  that  of  seeking  and  obtaining 
their  safety  and  happiness.  Art.  6:  No  man  nor  corpora- 
tion or  association  of  men,  have  any  other  title  to  obtain 
advantages  or  particular  and  exclusive  privileges  distinct 
from  those  of  the  community,  than  what  arise  from  con- 
sideration of  services  rendered  to  the  public."    *    *    * 

It  will  be  seen  that  the  language  of  the  Massachusetts 
Constitution  prohibiting  '^particular  and  exclusive  privi- 
leges," was  fully  as  significant,  to  say  the  least,  in  its  bear- 
ing on  the  general  question  in  hand  as  is  that  of  the  Four- 
teoith  Amendment  of  the  Federal  Constitution,  securing 
^  the  equal  protection  of  the  laws." 

The  argument  of  the  counsel  for  the  plaintiff  in  the  Mas- 
sachusetts case,  much  like  that  of  the  counsel  for  the  peti- 
tioner here,  was  that  the  separation  of  the  races  for  educa- 
tional purposes,  ''is  the  occasion  of  inconveniences  to 
colored  children,  to  which  they  would  not  be  exposed  if 
th^  had  access  to  the  nearest  public  schools;  it  inflicts 
upon  them  the  stigma  of  caste;  and  although  the  matters 
taught  in  the  two  scchools  may  be  precisely  the  same,  a 
school  exclusively  devoted  to  one  class  must  differ  essen- 
tially, in  its  spirit  and  character,  from  that  public  school 
known  to  the  law,  where  all  classes  meet  together  in 
equality." 

Thd  opinion  of  the  Courts  deliveied  l^  Mr.  Chief  Justice 
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Shaw,  maintained  the  rightful  authority  of  the  school  com- 
mittee,  to  separate  the  colored  children  from  the  white 
children  in  the  public  schools  of  the  city  of  Boston,  and  in 
the  course  of  the  opinion,  the  learned  Ohief  Justice  re- 
marked as  follows :  '^  It  will  be  considered  that  this  is  a 
question  of  power,  or  of  the  legal  authority  of  the  commit- 
tee intrusted  by  the  city  with  this  department  of  public 
instruction;  because  if  they  have  the  legal  authority,  the 
expediency  of  exercising  it  in  any  particular  way  is  exdu- 
sively  with  them.  The  great  principle  advanced  by  the 
learned  and  eloquent  advocate  of  the  plaintiff,  is  that  by 
the  Constitution  and  laws  of  Massachusetts,  all  persons^ 
without  distinction  of  age  or  sex,  birth  or  color,  origin  or 
condition,  are  equal  before  the  law.  This,  as  a  broad  gen- 
eral principle,  such  as  ought  to  appear  in  a  declaration  of 
rights,  is  perfectly  sound ;  it  is  not  only  expressed  in  terms, 
but  pervades  and  animates  the  whole  spirit  of  our  Constitu- 
tion of  free  government.  But  when  this  great  principle 
comes  to  be  applied  to  the  actual  and  various  conditions  of 
persons  in  society,  it  will  not  warrant  the  assertion  that 
men  and  women  are  legally  clothed  with  the  same  civil 
and  political  powers,  and  that  children  and  adults  are 
legally  to  have  the  same  functions  and  be  subject  to  the 
same  treatment;  but  only  that  the  rights  of  all,  as  they  are 
settled  and  regulated  by  law,  are  equally  entitled  to  the 
paternal  consideration  and  protection  of  the  law,  for  their 
maintenance  and  security.  What  those  rights  are,  to  which 
individuals  in  the  infinite  variety  of  circumstances  by  which 
they  are  surrounded  in  society,  are  entitled,  must  depend 
on  laws  adapted  to  their  respective  relations  and  condi- 
tions. 

"  Conceding,  therefore,  in  the  fullest  manner,  that  colored 
persons,  the  descendants  of  Africans,  are  entitled  by  law, 
in  this  commonwealth,  to  equal  rights,  constitutional  and 
political,  civil  and  social,  the  question  then  arises  whether 
the  regulation  in  question,  which  provide  separate  schools 
for  colored  children,  is  a  violation  of  any  of  these  rights. 

"  Legal  rights  must,  after  all,  depend  upon  the  provisions 
of  law;  certainly  all  those  rights  of  individuals  which  can 
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be  asserted  and  maintained  in  any  judicial  tribnnaL     The 
proper  province  of  a  declaration  of  rights  and  constitution 
of  goyemment,  after  directing  its  form,  regulating  its  or- 
ganisation and  the  distribution  of  its  powers,  is  to  declare 
great  principles  and  fundamental  truths,  to  influence  and  di- 
rect the  judgment  and  conscience  of  legislators  in  making 
laws,  rather  than  to  limit  and  control  them,  by  directing  what 
precise  laws  they  shall  make.     The  provision  that  it  shall  be 
the  duty  of  legislatures  and  magistrates  to  cherish  the  in- 
terest of  literature  and  the  sciences,  especially  the  Univer- 
sity of  Cambridge,   public  schools   and  grammar   schools 
in  the  towns,  is  precisely  of  this  character.     Had  the  Leg- 
islature failed  to  comply  with  this  injunction,  and  neglected 
to  provide  public  schools  in  the  towns;  or  should  they  so 
far  fail  in  their  duty  as  to  repeal  all  laws  on  the  subject, 
and  leave  all  education  to  depend  on  private  means,  strong 
and  explicit  as  the  direction  of  the  Constitution  is,  it  would 
afford  no  remedy  or  redress  to  the  thousands  of  the  rising 
generation,   who  now   depend  on   these   schools   to   afford 
*  them  a  most  valuable  education,  and  an  introduction  to  use- 
ful life.     ♦     ♦     »     ♦     The  power  of  general  superintend- 
ence vests  a  plenary  authority  in  the  committee  to  arrange, 
classify  and  distribute  pupils,  in  such  a  manner  as  they 
think  best  adapted  to  their  general  proficiency  and  welfare. 
If  it  is  thought  expedient  to  provide  for  very  young  chil- 
dren, it  may  be  that  such  schools  may  be  kept  exclusively 
by  female  teachers,  quite  adequate  to  their  instruction,  and 
yet  whose  services  may  be  obtained  at  a  cost  much  lower  than 
that  of  more  highly  qualified  male  instructors.     So,  if  they 
should  judge  it  expedient  to  have  a  grade  of  schools  for  chil- 
dren from  seven  to  ten,  and  another  for  those  from  ten  to  four- 
teen, it  would  seem  to  be  within  their  authority  to  establish 
such  schools.     So,  to  separate  male  and  female  pupils  into 
different  schools.     It  has  been  found  necessary,  that  is  to 
say,  highly  expedient,  at  times,  to  establish  special  schools 
for  poor  and  neglected  children,  who  have  passed  the  age 
of  seven,  and  have  become  too  old  to  attend  the  primary 
school,  and  yet  have  not  acquired  the  rudiments  of  learn- 
ing to  enable  them  to  enter  the  ordinary  schools.     If  a  class 
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of  youth,  of  one  or  both  sexes^  is  found  in  that  oondition, 
and  it  is  expedient  to  organize  them  into  a  separate  school, 
to  receive  the  special  training  adapted  to  their  oondi- 
tion,  it  seems  to  be  within  the  power  of  the  super- 
intending committee  to  provide  for  the  organisation  of 
such  special  schooL  *  *  *  In  the  absence  of  special 
legislation  on  this  subject,  the  law  has  vested  the  power  in 
the  committee  to  regulate  the  system  of  distribution  and 
classification;. and  when  this  power  is  reasonably  exercised, 
without  being  abused  or  perverted  by  colorable  pretences, 
the  decision  of  the  committee  must  be  deemed  conclusive. 
The  conmiittee,  apparently  upon  great  deliberation,  have 
come  to  the  conclusion  that  the  good  of  both  classes  of  schools 
will  be  best  promoted  by  maintaining  the  separate  primary 
schools  for  colored  and  for  white  children,  and  we  can  per- 
ceive no  ground  to  doubt  that  this  is  the  honest  result  of 
their  experience  and  judgment.  It  is  urged  that  this  main- 
tenance of  separate  schools  tends  to  deepen  and  perpetuate 
the  odious  distinction  of  caste,  founded  on  a  deep-rooted 
prejudice  in  public  opinion.  This  prejudice,  if  it  exists, 
is  not  created  by  law,  and  probably  cannot  be  changed  by 
law.  Whether  this  distinction  and  prejudice^  existing  in 
the  opinion  and  feelings  of  the  community,  would  not  bo 
as  effectually  fostered  by  compelling  colored  and  white  chil- 
dren to  associate  together  in  the  same  schools,  may  well  be 
doubted;  at  all  events,  it  is  a  fair  and  proper  question  for 
the  committee  to  consider  and  decide  upon,  having  in  view 
the  best  interests  of  both  classes  of  children  placed  under 
their  superintendence ;  and  we  cannot  say  that  their  decision 
upon  it  is  not  founded  on  just  grounds  of  reason  and  ex- 
perience, and  in  the  results  of  a  discriminating  and  honest 
judgment." 

We  concur  in  these  views,  and  they  are  decisive  of  the 
present  controversy.  In  order  to  prevent  possible  mis- 
apprehension, however,  we  think  proper  to  add  that  in  our 
opinion,  and  as  the  result  of  the  views  here  announced,  the 
exclusion  of  colored  children  from  schools  where  white 
children  attend  as  pupils,  cannot  be  supported,  except  un- 
der the  conditions  appearing  in  the  present  case;  that  is. 
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except  where  separate  schools  are  actually  maintained  for 
the  education  of  colored  children;  and  that^  unless  such 
separate  schools  he  in  fact  maintained^  all  children  of  the 
school  district,  whether  white  or  colored,  have  an  equal 
right  to  become  pupils  at  any  common  school  organized 
under  the  laws  of  the  State,  and  have  a  right  to  registration 
and  admission  as  pupils  in  the  order  of  their  registration, 
pursuant  to  the  provisions  of  subdivision  fourteen  of  seo- 
tion  1,617  of  the  Political  Code. 
Writ  of  mandamus  denied. 

MoKiNSTBY,  J.,  concurring  specially : 

I  concur  in  the  judgment  on  the  ground  first  considered 
in  the  opinion  of  the  Chief  Justice. 

Mr.  Justice  Bhoixh  did  not  express  an  opinion. 
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THE  PEOPLE  V.  AH  FAT. 


AwiDATiT  voB  OonmruANcad — An  affldaTlt  for  a  contlnaaBet  tn  a  ertm- 
Inal  eaM,  on  the  ground  of  the  absence  of  a  wltnees,  shonld  deetinctly 
state  the  fkcts  to  which  the  absent  witness  would  testify. 

muf. —  Query  T  In  such  case  would  a  reference  In  the  affldaylt  to  the 
reporter's  notes  of  the  testimony  taken  on  a  former  trial,  be  sufficient? 

Imu. —  An  affldaTlt  for  a  continuance  In  a  criminal  case  Is  Insufficient, 
If  it  falls  to  show  that  the  testimony  of  the  absent  witness  can  be  pro- 
cored  at  the  next  or  a-  succeeding  term  or  if  It  shows  that  the  same 
facts  desired  to  be  prored  by  the  absent  witness  can  be  proved  by  other 
witnesses. 

Aiding  to  OoKifir  Mumm  haxm  oni  Psincipai*. —  If  an  Indictment  for 
murder  chaiges  the  defendant  with  having  been  the  actual  perpetrator 
of  the  crime,  he  can  be  conyleted  If  It  is  proved  that  he  was  present 
aiding  and  abetting  the  kUUng. 

WBat  CoKSTiTums  MuBDim. —  A  person  Is  not  guiltless  of  murder,  because 
the  one  he  kills  has  already  been  mortally  wounded. 

IirsTBUcnovs  in  Cbiminal  Cabb. —  If  a  defendant  Is  charged  In  an  In- 
dictment for  murder  with  having  committed  the  act,  and  there  Is  testi- 
mony tending  to  show  that  he  was  the  principal,  and  also  testimony 
tending  to  show  that  he  stood  by  aiding  and  assisting,  an  Instruction  to 
the  Jury  which  ignores  the  possible  guilt  of  the  defendant  as  a 
present  aider  and  abettor  of  the  killing,  should  not  be  given. 

■riDNNca  ov  CHABAcm  oy  Witnnss. —  If  a  defendant  Introduces  evt- 
dsnee  on  a  trial  far  murder,  tending  to  tbow  that  om  of  tha  paopla's 
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witnesses  was  snborned,  and  had  been  i»ald  for  his  testimony,  the  prose- 
cution in  rebuttal  may  introduce  testimony  to  show  the  food  eharacter 
of  the  witness,  for  truth  and  veracity. 

Appeal  from  the  District  Court^  Sixth  Judicial  District,. 
County  of  Sacramento. 

The  defendant  was  indicted  jointly  with  Ah  Wee  and  Ah 
Moy,  for  the  murder  of  Ah  Quong.  The  indictment  charged 
the  three  as  principals. 

The  trial  was  called  in  October,  1878,  and  the  defendant 
moved  for  a  continuance  on  the  ground  of  the  absence  of 
T.  W.  Gilmer,  a  witness  who  had  testified  at  a  former  trial. 
The  affidavit  for  a  continuance  did  not  state  what  Gilmer 
could  testify  to,  but  referred  to  the  reporter's  notes  of  the 
'^ '  testimony  given  by  Gilmer  on  the  former  trial.  The  testi- 
mony had  been  taken  down  by  an  official  reporter  of  the 
Court,  and  Gilmer,  in  his  testimony,  gave  the  names  of 
many  other  persons  who  were  present,  and  saw  and  heard 
what  he  saw  and  heard.  There  was  testimony  tending  to 
show  that  the  deceased  was  injured,  not  only  by  a  pistol 
shot,  but  also  by  a  blow  given  by  a  hatchet  The  defend- 
ant asked  the  Court  to  instruct  the  jury  that  if  they  believed 
''that  before  Ah  Quong,  the  deceased,  was  cut  with  a 
hatchet,  he  had  been  mortally  woimded  by  a  pistol  shot  not 
fired  by  the  defendant^''  then  they  should  find  him  not 
guilty.  The  defendant  also  asked  the  Court  to  instruct  that 
^  if  the  jury  have  a  reasonable  doubt  as  to  the  cause  of  the 
death  of  the  deceased,  the  defendant  is  entitled  to  the  bene- 
fit of  such  doubt/  and  they  will  acquit  the  defendant  if  his 
death  was  caused  by  a  pistol  shot,  not  administered  by  de- 
fendant, nor  by  any  one  to  whose  act  he  was  only  an  acces- 
sory." These  were  instructions  thirteen  and  fourteen,  and 
were  refused  by  the  Court 

On  the  trial,  the  prosecution  called  L.  P.  Oilman  as  a 
witness,  and  proved  by  him  that  he  was  near  the  place  of 
the  honlicide,  and  heard  a  pistol  shot,  and  ran  to  the  spot 
and  saw  a  crowd  of  Chinamen,  and  saw  one  Chinaman  come 
from  the  crowd  with  a  hatchet  in  his  hand,  and  run  down 
an  alley  and  disappear.     Oilman  identified  the  defendant. 
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All  Fat,  as  the  man.  The  defense  called  £•  Dole,  who  was 
a  policeman  at  the  time  of  the  homicide,  and  who  testified 
that  soon  after  the  killing,  and  while  the  officers  were  try- 
ing to  identify  the  man  who  ran  down  street  with  a  hatchet, 
Gilman  came  to  him  frequently,  and  asked  if  there  was  any 
coin  in  it,  and  said  he  could  identify  the  man  who  ran 
down  Third  street  with  the  hatchet,  if  there  was  any  coin 
in  it;  and  asked  which  party  of  Chinese  had  the  most 
money,  and  asked  Dole  to  send  one  of  the  Chinese  to  him. 
In  rebuttal,  the  prosecution  called  witnesses  to  establish 
the  character  of  Gilman  for  truth  and  veracity.  The  defend- 
ant was  convicted  of  murder  in  the  second  degree  and  sen- 
tenced to  imprisonmoit  for  life,  and  appealed. 

Jo.  Hamilton  and  /.  C7.  Ooods,  for  the  Appellant. 
AUomey-Oeneral  Love  and  S.  Solon  Holl,  for  the  People. 
By  the  Court,  ITilss,  J. : 

1.  The  affidavit  for  continuance  on  the  ground  of  the  ab- 
sence of  the  witness  Gilmer  was  defective  in  several  partic- 
ulars. It  does  not  distinctly  state  the  facts  to  which  the 
absent  witness  would  testify.  If  a  mere  reference  to  the 
reporter's  notes  of  Gilmer's  testimony  could  be  received  a« 
supplying  the  place  of  such  statement  in  the  affidavit,  this 
testimony  clearly  shows  that  a  number  of  other  persons 
were  present  and  witnessed  the*  occurrences  to  which  the 
witness  deposed.  We  m\ist  presume  that  it  was  apparent 
to  the  Court  that  the  testimony  of  these  persons  was  attain- 
able, as  most  of  them  were  present,  and  testified  at  the  triaL 
Moreover,  the  affidavit  entirely  fails  to  show  that  the  testi- 
mony of  the  absent  witness  could  be  procured  at  the  next, 
or  any  succeeding  term  of  the  Court  We  can  perceive  no 
abuse  of  the  discretion  of  the  Court  in  the  refusal  of  a  con* 
tinuance  under  these  circumstances. 

S.  There  was  no  error  in  the  instruction  of  the  Court  that 
if  the  jury  believed  from  the  evidence  ^^  that  the  defendant 
was  present  at  the  time  of  the  killing,  and  unlawfully  and 
with  malice  aforethought  committed  the  deed  himself,  or 
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aided  and  abetted  in  the  killing,  they  shonld  find  lum 
guilty/' 

The  latter  portion  of  the  instruction  is  objected  to  upon 
the  ground  that,  as  the  indictment  charged  the  defendant 
with  having  been  the  actual  perpetrator  of  the  crime,  it  was 
error  to  instruct  that  he  could  be  convicted  upon  mere  proof 
that  he  was  present,  aiding  and  abetting  the  killing.  This 
question  was  considered  in  the  case  of  The  People  v.  Oute- 
veras,  ante  p.  19,  and  was  determined  adversely  to  the  posi- 
tion taken  by  the  appellant. 

8.  The  thirteenth  instruction  asked  by  the  counsel  for 
the  defendant  was  properly  refused.  The  jury  would  have 
been  informed  substantially  that  a  defendant  is  not  guilty 
of  murder  in  the  killing  of  a  person  who  has  already  been 
mortally  wounded  by  another  —  a  doctrine  which  cannot  be 
seriously  contended  for.  Moreover,  both  this  instruction  and 
the  fourteenth,  asked  by  the  defendant,  were  radically  de- 
fective, because  they  ignored  the  possible  guilt  of  the  defend- 
ant as  a  present  aider  and  abetter  of  the  killing. 

4.  There  was  no  error  in  the  admission  of  evidence  of  the 
character  of  the  witness  Oilman  for  truth  and  veracity. 
This  evidence  was  authorized  by  the  preceding  testimony 
of  the  defendant's  witness,  Dole.  If  this  testimony  had 
been  directed  to  mere  proof  of  contradictory  statements  of 
Oilman  upon  matters  relevant  to  the  issues  being  tried,  the 
propriety  of  evidence  of  character  to  sustain  Oilman's 
testimony  would  have  been,  to  say  the  least,  questionable, 
although  authorities  may  be  found  in  support  of  its  admis- 
sibility. (Oreenleaf  on  Ev.,  Sec.  469,  and  note  4.)  But 
Dole's  testimony  went  further  than  this.  The  conversation 
narrated  by  him  was  upon  matters  entirely  irrelevant  to 
the  issues,  and  could  have  had  no  other  effect  than  to  in- 
duce the  belief  in  the  minds  of  the  jury  that  Oilman  was  a 
suborned  witness  and  unworthy  of  credit.  It  was  as  ef- 
fectual an  attack  upon  his  character  for  truth  as  if  his  rep- 
utation in  this  respect  had  been  assailed  by  direct  inquiries ; 
and  we  can  see  no  good  reasons  for  allowing  proof  of  good 
character  in  the  latter  case,  that  does  not  apply  as  well  in 
the  case  before  us. 
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Several  minor  points  were  made  by  the  counsel  for  ap- 
pellant, which  we  do  not  deem  it  necessary  to  consider  at 
length.  We  find  no  error  in  the  record  which  calls  for  a 
reversal. 

Judgment  and  order  affirmed. 

Mr.  Justice  Rhodes  did  not  express  an  opinionu 


[No.  8,865.1 

THE  CENTRAL  PACIFIC  RAILROAD  COMPANY  v. 
MARTIN  CORCORAN,  Tax  Couleotob  of  Santa 
Ci-ABA  County. 

Bhjtoixino  Balm  won  Tax.— An  toJunetloD  will  not  be  granted  to  restrain 
tbe  collection  of  a  tax  by  a  sale  of  the  real  eatata  of  the  taxpayer. 

Appsal  from  the  County  Coart^  Twentieth  Judicial  Dis- 
trict, Santa  Clara  County. 

The  plaintiff  was  the  owner  of  a  railroad,  extending  from 
the  city  of  San  Joe6,  county  of  Santa  Clara,  through  the 
counties  of  Alameda,  San  Joaquin,  Sacramento,  Placer 
and  Nevada,  to  the  eastern  boundary  of  the  State,  and 
thence  to  Ogden,  in  the  Territory  of  Utah.  Eight  and  ^ 
miles  of  its  road  was  in  the  ooimty  of  Santa  Clara,  which 
was  assessed  for  the  fiscal  year  1872-8  at  $7,000  per  mile. 
The  complaint  contained  several  allegations  of  irregularity 
in  the  assessment,  and  of  errors  committed  by  the  Boards 
of  Supervisors  in  the  several  counties,  in  equalizing  the 
assessments  on  the  railroad.  It  was  alleged  concerning  the 
Assessors,  ''that  in  making  their  assessment,  they  did  not 
assess  the  right  of  way  separately  as  land  consisting  of  so 
many  acres  of  such  or  such  a  value  per  acre.  Nor  did  they 
describe  it  by  reference  to  township^  or  range,  or  section, 
or  fractional  section,  or  by  ineets  and  bounds,  or  by  other 
description,  except  as  hereinafter  stated.  Nor  did  they  assess 
separately  the  improvement,  or  iron  and  ties  constituting 
said  superstructure  as  improvements  of  such  or  sooh  a 
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value^  according  to  the  cash  value  of  said  ties  and  iron. 
Nor  did  thej  value  said  lands  at  their  cash  value  as  lands, 
or  as  of  the  same  value  as  other  adjoining  lands  of  like 
quality.  On  the  contrary,  they  assessed  said  right  of  way 
and  superstructure  together  as  constituting  one  thing,  and 
described  them  as  so  many  miles  of  railroad  of  such  or  such 
a  value  per  mile,  without  regard  to  the  width  of  the  right 
of  way.'^ 

The  closing  allegations  of  the  complaint  were  as  follows : 

Wherefore  said  plaintiff  charges  that  the  assessment  made 
in  said  county  of  Santa  Clara  was  and  is  illegal,  yet  the 
same  has  come  into  and  now  is  in  the  hands  of  said  de- 
fendant for  collection  by  forced  sale  of  so  much  of  said 
road  as  lies  in  his  county,  and  he  will  sell  the  same  at  pub- 
lic auction  pursuant  to  the  statute  in  such  case  made  and 
provided,  and  will  give  to  the  purchaser  thereof  a  certifi- 
cate of  sale,  and  in  due  time  thereafter  a  deed  thereof  which 
will  be  conclusive  evidence  of  the  validity  of  said  assess- 
ment and  the  regularity  of  all  proceedings  thereon,  unless 
he  be  enjoined  from  so  doing  by  the  order  of  this  Court. 

The  Court  granted  a  preliminary  injunction,  but,  on  mo- 
tion of  the  defendant,  on  the  29th  day  of  May,  1873,  dis- 
solved it 

The  plaintiff  appealed  from  the  order  dissolving  the  in- 
jimction. 

8.  W.  Sanderson,  for  Appellant,  argued  that  the  descrip- 
tion of  the  property  was  fatally  defective  in  the  assessment. 

He  also  argued  that  an  injunction  would  lie  to  prevent  a 
tax  sale ;  and  that  whether  a  tax  sale  would  be  enjoined  or  not 
depended  mainly  upon  the  effect  given  to  such  sale  by  the 
statute  under  which  it  was  to  be  made. 

That  taxes  were  liens  upon  the  real  property  of  the  tax- 
payer, not  only  such  as  were  assessed  upon  the  real  estate, 
but  such  also  as  were  assessed  upon  his  personal  property, 
and  cited  Sees.  3716,  8717  and  3718  of  the  Political  Code 
which  read  as  follows : 

^^  3716.  Every  tax  has  the  effect  of  a  judgment  against 
the  person,  and  every  lien  created  by  this  title  has  the  force 
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and  effect  of  an  execution  duly  levied  against  all  the  prop- 
eriy  of  the  delinquent;  the  judgment  is  not  satisfied  nor  the 
lien  removed  until  the  taxes  are  paid,  or  the  property  sold 
for  the  payment  thereof. 

"  3717.  Every  tax  due  upon  personal  property  is  a  lien 
upon  the  real  property  of  the  owner  thereof  from  and  after 
the  time  the  personal  property  is  assessed. 

"  3718.  Every  tax  upon  real  property  is  a  lien  against 
the  property  assessed^  and  every  tax  due  upon  improve- 
ments upon  real  estate  assessed  to  others  than  the  owner  of 
the  real  estate,  is  a  lien  upon  the  land  and  improvements; 
which  several  liens  attach  as  of  the  first  Monday  in  March  in 
each  year." 

He  also  argued  that  a  tax  sale  of  real  estate  cast  a  cloud 
upon  the  title  of  the  owner,  as  after  providing  that  the  Tax 
collector  shall  give  the  purchaser  a  certificate  of  sale,  the 
Political  Code  continued  as  follows: 

^'  3779.  On  filing  the  certificate  with  the  County  Re- 
corder, the  lien  of  the  State  vests  in  the  purchaser,  and  is 
only  divested  by  the  payment  to  him,  or  to  the  County 
Treasurer  for  his  use,  of  the  purchase-money,  and  fifty  per 
cent,  thereon. 

"  3785.  If  properly  is  not  redeemed  within  twelve  months 
from  the  sale,  the  Collector  must  make  to  the  purchaser  or 
his  assignee  a  deed  of  the  property,  reciting  in  the  deed 
substantially  the  matters  contained  in  the  certificate,  and 
that  no  person  redeemed  the  property  during  the  time  al- 
lowed by  law  for  its  redemption. 

'*  8786.  The  matters  recited  in  the  certificate  of  sale  must 
be  recited  in  the  deed,  and  such  deed  duly  acknowledged 
or  proved  is  primary  evidence  that: 

**  1.  The  property  was  assessed  as  required  by  law ; 

**2.  The  proper^  was  equalized  as  required  by  law; 

^ 8.  The  taxes  were  levied  in  accordance  with  law; 

**  4.  The  taxes  were  not  paid ; 

''6.  At  a  proper  time  and  place,  the  property  was  sold 
as  prescribed  by  law,  and  by  the  proper  officer ; 

"  6.  The  property  was  not  redeemed ; 

*^  7.  The  person  who  executed  the  deed  was  the  proper 
officer; 
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^'  8.  WLere  the  real  estate  was  sold  to  pay  taxes  on  per^ 
sonal  property,  that  the  real  estate  belonged  to  the  person 
liable  to  pay  the  tax. 

"  3787.  Such  deed,  duly  acknowledged  or  proved,  is 
(except  as  against  actual  fraud)  oondusive  evidence  of  the 
regularity  of  all  other  proceedings,  from  the  assessment  by 
the  Assessor,  inclusive,  up  to  the  execution  of  the  deed. 

^'  3788.  The  deed  conveys  to  the  grantee  the  absolute 
title  to  the  lands  described  therein,  free  of  all  incumbrances, 
except  when  the  land  is  owned  by  the  United  States,  or 
this  State,  in  which  case  it  is  primary  evidence  of  the  right 
of  possession. 

*^  8789.  The  assessment  book,  duplicate  assessment  book, 
or  delinquent  list,  or  a  copy  certified  by  the  County  Au- 
ditors showing  unpaid  taxes  against  any  person  or  property, 
is  primary  evidence  of  the  assessment,  the  property  as- 
sessed, the  delinquency,  the  amount  of  raxes  due  and  un- 
paid, and  that  all  the  forms  of  law  in  relation  to  the  assess- 
ment and  levy  of  such  taxes  have  been  complied  with.'^ 

That  by  the  term  "  primary  evidence "  hr^^^  used,  was 
meant  evidence  '^  which  sufficed  for  the  proof  of  a  particular 
fact,  until  contradicted  and  overcome  by  other  evidence." 
(Code  of  Civil  Procedure,  Sec.  1833.) 

That  in  view  of  the  foregoing  provisions  of  the  statute, 
there  could  be  no  question  but  that  a  deed  for  taxes  would 
cloud  a  title. 

That  the  true  test  by  which  the  question  whether  a  deed 
would  cast  a  cloud  upon  the  title  of  the  plaintiff  must  be 
determined,  was  this:  Wotild  the  owner  of  the  property, 
in  an  action  of  ejectment  brought  bv  the  adverse  party, 
founded  upon  the  deed,  be  required  to  offer  evidence  to 
defeat  a  recovery.  K  such  proof  would  be  necessary,  the 
cloud  would  exist;  if  the  proof  would  be  unnecessary,  no 
shade  would  be  cast  by  the  presence  of  the  deed.  He 
cited  Pixley  v.  Huggins,  15  Cal.  133-4;  Wiggin  v.  Mayor, 
etc.,  of  New  York,  9  Paige,  23 ;  Livingston  v.  HollenbecJc,  4 
Barb.  16 ;  Thompson  v.  Lynch,  29  Cal.  189 ;  Hager  v.  Shind- 
ler,  29  Cal.  47;  Arrington  v.  Liscom,  34  Cal.  365. 

That  until  the  recent  decision  in  the  case  of  the  Savings 
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and  Loan  Society  v.  Austin,  46  Oal.  416,  such  had  been  the 
settled  law  of  this  Court,  and  cited  Palmer  v.  Baling,  8  Cal. 
889;  Fremont  v.  Boling,  11  CaL  880;  Pixley  v.  Huggins,  15 
Cal.  127 ;  Cowell  v.  Waahhum,  22  CaL  619 ;  Bitter  v.  Patch, 
12  Cal.  298 ;  Hibemia  Savings  and  Loan  Society  v.  Ordway. 
38  Cal.  679 ;  Guy  y.  Hermanee,  6  CaL  78. 

J.  C.  Black,  for  Bespondent 

The  complaint  in  this  cause  does  not  contain  sufficient 
averments  to  constitute  a  proper  case  for  the  equitable  in- 
terposition of  the  Court,  and  to  warrant  the  issuance  of  an 
injunction  to  restrain  the  respondent,  the  tax  collector  of 
Santa  Clara  County,  because  the  complaint  fails  to  show 
that  appellant  would,  by  collection  of  the  tax,  be  irrepara- 
bly injured,  or  that  it  would  be  subjected  to  a  multiplicity 
of  suits  thereby,  or  that  the  collection  of  the  tax  would  neces- 
sarily cast  a  cloud  upon  the  property  involved.  These 
are  grounds  calling  for  equitable  interference  upon  general 
principles,  and  we  submit  that  upon  either  of  these  general 
heads  of  equity  jurisdiction  the  complaint  is  insufficient. 
The  whole  of  the  allegations  of  the  complaint  are  directed 
to  the  proposition  alone  that  the  tax  is  illegal  and  void,  and 
no  especial  circumstances  are  shown  of  irreparable  injury, 
or  that  a  multiplicity  of  suits  would  follow  the  collection  of 
the  tax.  (Dotva  v.  City  of  Chicago,  11  Wallace,  U.  S.  S.  C, 
108,  and  authorities  cited ;  Savings  and  Loan  Society  v.  Aus- 
tin, 46  Cal.  415.) 

But  the  complaint  was  filed  February  4th,  1873,  after  the 
Code  took  effect,  and  it  is  therefore  unnecessary  to  discuss 
the  question  as  to  whether  the  taxes  in  question  were  or 
were  not  legally  assessed.  Section  3423,  Civil  Code,  sub- 
divisions four  and  nine,  stating  when  injunctions  will  not  be 
issued  or  allowed  by  a  Court  of  equity,  are  as  follows : 

"  To  prevent  the  execution  of  a  public  statute  by  officers 
*•  of  the  law  for  the  public  benefit. 

**  Where  relief  equally  efficacious  can  be  obtained  by  any 
"  other  usual  mode  of  proceeding  except  in  case  of  breach 
«  of  trust" 

In  either  of  these  cases  an  injunction  will  not  issue.     The 
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complaint  itself  shows  that  respondent  is  the  Tax  Collector 
of  Santa  Clara  County ;  that  he  is  the  proper  law  officer  exe- 
cuting a  **  public  statute/'  to  wit :  the  general  revenue  laws 
of  the  State  of  California,  for  the  public  benefit  If ,  as  is 
sought  in  this  case,  an  injunction  will  be  sustained  by 
merely  averring  that  a  tax  is  illegal,  because  description  of 
property  is  imperfect,  etc.,  the  machinery  of  government 
may  be  stopped  and  its  wheels  locked,  the  treasury  depleted 
at  the  caprice  or  whims  of  an  individual  whose  duty  it  is  as 
an  integral  part  of  that  government  and  machinery,  to  bear 
his  part  of  its  burdens  and  obligations.  ♦  ♦  ♦  Evi- 
dently to  prevent  such  a  state  of  affairs,  section  3428  of  the 
Civil  Code  was  enacted. 

If  the  tax  as  assessed  is  illegal  and  void,  as  insisted  by 
appellant,  he  had  an  ample  remedy  at  law  —  could  have  paid 
the  tax  under  protest,  and  recovered  it  back  by  a  suit  at 
law  against  respondent.  This,  we  believe,  is  the  ^'  relief 
equally  efficacious,"  referred  to  in  ninth  paragraph  of  sec- 
tion 8428  of  Civil  Code. 

By  the  Court,  Rhodes,  J. : 

It  was  held  in  Savings  and  Loan  Society  v.  Austin,  46  Cal. 
415,  and  the  other  tax  cases  decided  at  the  October  term, 
1873,  and  in  Houghton  v.  Austin,  47  Cal.  646,  that  an  in- 
jimction  was  not  the  proper  remedy  in  those  actions. 
Upon  the  authority  of  those  cases,  the  order  dissolving  the 
injunction  is  affirmed. 

Bemittitur  forthwith. 


[No.   8,B79.] 


THE  SPENCER  CREEK  WATER  COMPAITY  v.  M. 

L.  VALLEJO. 

Special  Cases. —  Proceedings  for  the  condemnatloii  of  water  to  supply 
cities  with  pure  water,  and  the  right  of  way  to  conduct  It,  are  **  special 
cases"  within  the  meaning  of  Section  eight  of  Art  VI  of  the  Con- 
stitution. 

Idem. —  The  Constitution  gives  jurisdiction  of  **  special  cases  **  to  the 
County  Courts,  unless  the  statute  confers  Jurisdiction  upon  some  othei 
Court 
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JUBisDicnoir  ov  Bficial  Camwb. —  The  Legislature  may  eonfer  Jarlsdlc- 
tion  of  "  special  casea  "  upcn  the  District  Courts  and  tlie  County  Courts, 
Irat  whether  it  may  confer  jurisdiction  in  such  cases  npon  any  other 
C6urt  provided  for  hy  the  Constitution,  not  decided. 

iDiM.-^The  Leglslatnie  cannot  confer  Jurisdiction  of  "special  cases*' 
upon  the  County  Judge*  nor  can  It  confer  such  Jurisdiction  upon  any 
tribunal  or  oiDcer,  except  one  of  the  Courts  mentioned  in  the  sixth 
Article  of  the  Constitution. 

County  JuDam. —  The  County  Judge  Is  not  the  County  Court,  and  al- 
though the  Legislature  may  authorise  the  Judges  of  Courts,  at  Cham- 
bers, to  perform  certain  duties  in  respect  to  *  cause^  yet  some  Court 
Bust  haye  Jurisdiction  of  the  cause. 

Appeal  from  a  final  order  and  judgment  of  the  County 
Judge  of  Kapa  County. 

The  plaintiff  was  a  corporation,  organized  for  the  purpose 
of  supplying  ITapa  City  and  the  inhabitants  thereof,  and 
the  inhabitants  of  other  towns  and  places  in  ITapa  County, 
with  pure  fresh  water;  and,  on  the  27th  day  of  October, 
1871,  filed  a  petition  with  the  County  Judge  of  ilTapa 
County,  praying  for  the  condemnation  of  the  waters  of 
Tulucay,  or  Spenoer  Creek,  and  the  right  of  way  over  the 
lands  of  the  defendants  for  conducting  the  water.  Such 
proceedings  were  had  that  commissioners  were  appointed 
by  the  County  Judge  to  assess  damages;  the  damages  were 
assessed  by  them,  and  they  filed  their  report,  which  was 
confirmed  by  the  County  Judge,  and  he,  on  tJie  11th  day 
of  March,  1872,  made  a  final  order  of  condemnation.  The 
defendants  appealed. 

The  other  facts  are  stated  in  the  opinion. 

TT.  flf.  Wells  and  8.  Q.  HUbom,  for  appellants,  argued 
that  the  statute  of  1858  was  unconstitutional  in  so  far  as  it 
attempted  to  confer  jurisdiction  of  the  proceedings  under  the 
statute  upon  the  County  Judge,  (citing  Stats.  1858,  p.  218; 
Hittell  Genl.  L.,  966,  968 ;  Constitution  of  California,  Art 
VI.,  Sees.  1  and  8 ;  San  Francisco  and  Alameda  Water  Co.  ▼. 
Alameda  Water  Co.,  36  Cal  639 ;  QUmer  v.  Lim^e  Point,  18 
Cal.  260.) 

W.  W.  Pendegast  and  R.  BumeU,  for  Respondent 
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By  the  Court,  Bhodes,  J. : 

This  proceeding  was  instituted  under  the  Act  of  April 
22d,  1868  (the  Act  for  the  incorporation  of  water  compa- 
nies), for  the  purpose  of  acquiring  the  right  to  approprate 
the  waters  of  Spencer  Creek,  and  the  right  of  way  for  the 
conveyance  of  the  waters,  etc.  It  was  commenced  before 
the  County  Judge  of  Napa  County,  and  was  heard  before 
and  determined  by  hiuL  It  is  urged  by  the  defendants 
that  the  County  Judge  had  no  jurisdiction  in  the  matter  — 
that  the  Act  of  1858,  in  so  far  as  it  attempts  to  confer  au- 
thority upon  the  County  Judges  to  hear  and  determine  such 
applications,  is  unconstitutional.  * 

That  statute  provides  that  "the  mode  of  proceeding  to 
appropriate  and  take  possession  of  such  land  and  waters, 
when  the  parties  cannot  agree  upon  a  purchase  thereof, 
shall  be  the  same  as  prescribed  in  sections  twenty-seven, 
twenty-eight  and  twenty-nine  of  an  Act  for  the  incorpora- 
tion of  railroad  companies,  passed  April  22d,  1853,  except 
that  such  proceedings  shall  be  had  before  the  County  Judge 
of  the  county  in  which  such  lands,  or  waters,  or  both,  are 
situated/'  Section  eight,  Article  VI.  of  the  Constitution, 
confers  upon  the  County  Courts  original  jurisdiction  "of 
all  such  special  cases  and  proceedings  as  are  not  otherwise 
provided  for."  The  proceedings  provided  for  in  the  statute 
of  1858  are  to  be  classed  as  special  cases.  Jurisdiction  of 
such  special  cases  pertains  to  the  County  Courts,  unless  the 
statute  confers  it  upon  some  other  proper  tribunal.  The 
County  Courts  are  the  residuary  donees  of  such  jurisdic- 
tion. The  Legislature  may  grant  jurisdiction  to  those 
Courts,  as  well  as  to  the  District  Courts ;  and  in  view  of  the 
decision  in  the  appeal  of  Houghton  (42  Cal.  35),  in  which 
it  was  held  that  the  Court  had  no  appellate  jurisdiction  of 
the  proceedings  sought  to  be  reviewed,  because  the  statute 
had  declared  tiiat  the  judgment  of  the  County  Court  should 
be  final  —  in  other  words,  because  no  appeal  had  been  pro- 
vided—  it  would  seem  to  be  the  necessary  conclusion  that 
jurisdiction  of  special  cases  can  be  exercised  only  by  those 
Courts  to  which  it  is  granted  by  the  statute  and  ^e  County 
Courts,  when  not  otherwise  provided  for. 
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The  question  therefore  arises  whether,  under  the  Consti- 
tution, the  Legislature  has  compete  at  power  to  create  a 
tribunal  and  confer  upon  it  jurisdiction  in  special  cases ;  for 
it  is  beyond  question  that  the  County  Judge  is  not  the 
County  Court,  and  although  the  Legislature  may  authorize 
the  Judges  of  the  several  Courts  to  perform  certain  duties, 
at  Chambers,  in  respect  to  proceedings  in  a  cause,  yet  some 
Court  has  jurisdiction  of  the  cause,  and  the  Judge,  in 
Chambers,  whether  of  the  same  or  another  Court,  acts  as  a 
commissioner,  or  in  some  other  capacity,  merely  in  aid  of 
and  subordinate  to  the  Court  having  jurisdiction  of  the 
cause.  It  being,  we  think,  beyond  dispute,  that  a  County 
Judge  is  not  the  County  Court,  if  jurisdiction  of  special 
cases  could  be  conferred  upon  the  County  Judge,  it  is 
equally  competent  to  the  Legislature  to  confer  it  upon  the 
County  Clerk,  Becorder  or  Sheriff,  or  to  create  a  new  tri- 
bunal for  the  exercise  of  such  jurisdiction. 

It  will  be  conceded  that  no  appeal  can  be  taken  in  special 
cases  except  to  this  Court;  that  a  statute  could  not  be  up- 
held which  granted  appellate  power  in  such  cases  to  any 
other  Court  or  tribunal;  but  there  is  nothing  in  the  Con- 
stitution which  indicates  with  a  greater  degree  of  certainty 
the  design  to  confine  the  appellate  jurisdiction  of  special 
cases  to  the  Supreme  Court,  than  there  is  to  limit  the  orig- 
inal jurisdiction  to  the  other  Courts  mentioned  in  the  Con- 
stitution. The  words  of  the  clause  of  the  Constitution 
already  cited,  conferring  upon  the  Coimty  Courts  jurisdic- 
tion ^^  of  all  such  special  cases  and  proceedings  as  are  not 
otherwise  provided  for,"  import  that  the  Legislature  may 
provide  for  the  exercise  of  such  jurisdiction  by  one  or  more 
of  the  courts  mentioned  in  the  sixth  article  of  the  Constitu- 
tion. The  District  Courts  and  the  County  Courts  may,  by 
statute,  be  vested  with  such  jurisdiction;  but  whether  any 
other  Court  may  be  authorized  by  statute  to  exercise  origi- 
nal jurisdiction  in  such  cases,  it  is  unnecessary  now  to  de- 
termine; and  it  is  our  opinion  that  the  Legislature  is  not 
authorized  to  provide  for  the  exercise  of  such  jurisdiction 
by  any  tribunal  other  than  one  of  the  Courts  provided  for 
by  the  Constitution,  and  that  a  statute  which  grants  such 
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jurisdiction  to  a  judicial  officer,  cannot  be  upheld.  The 
opposite  view  is  repugnant  to  the  first  section  of  Article 
VI. ;  for  that  section  declares  that  the  judicial  power  of  this 
State  shall  be  vested  in  certain  Courts  therein  enumerated, 
and  such  Recorders'  and  other  inferior  Courts  as  the  Legis- 
lature may  establish  in  any  incorporated  city  or  town.  The 
power  to  hear  and  determine  a  special  case  is  judicial  power, 
and  its  nature  or  character  is  not  in  any  respect  changed 
by  the  fact  that  the  Constitution  did  not  assign  it  to  some 
specified  Court,  as  it  did  the  jurisdiction  of  most  of  the  cases 
at  law  and  in  equity. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  dismiss  the  proceedings. 


(No.  2,780.] 

DUANE  BALLAKD  and  ISAAC  R.  HALL  v.  eTESSE  D. 

OARR 

CONTBACT  AOAiNBT  QooD  MoBALS. —  A  Contract  entered  Into  between  a 
client  and  an  attorney,  In  which  the  attorney  undertakes  to  resist  a  mo- 
tion for  a  new  trial  In  a  case  In  the  District  Court  at  the  United  States 
In  which  a  Mexican  grant  of  land  has  been  confirmed  to  the  client,  and  to 
procure  an  order  making  the  decree  of  confirmation  final,  or  to  procure 
a  dismissal  of  the  appeal,  should  one  be  taken,  and  to  receive  for  his 
■errices  a  portion  of  the  land,  la  not  contra  h<mo§  morest  If  no  conceal- 
ment or  Improper  practices  were  to  be  used,  or  were  In  fact  used  by  the 
attorney.  In  performing  the  contract  on  his  part. 

BpBCinc  Pbbfobuamcb  ov  Comtsact. —  A  Court  of  equity  will  not,  for 
the  want  of  mutuality,  refuse  to  enforce  the  spedflc  performance  of  a 
contract  between  an  attorney  and  client,  by  which  the  attorney  under- 
takes to  glTe  his  professional  services  In  resisting  a  motion  for  a  n6w 
trial  made  in  the  District  Court  of  the  United  States,  In  a  case  where  a 
Mexican  grant  of  land  has  been  confirmed  to  the  client,  and  to  pro- 
cure the  dismissal  of  an  appeal  If  one  is  taken,  and  the  client  agrees  to 
convey  to  the  attorney  a  portion  of  the  landt  if  he  aneceeda  in  hla 
undertaking. 

Wiivas  OF  FULL  Pbbfobvanci  or  CoNTBACT — If  a  contract  la  entered 
into  between  an  attorney  and  client,  by  which  the  attorney  agrees  to 
give  his  professional  services  in  the  matter  of  a  confirmation  of  a  Mex- 
ican grant  of  land  in  the  United  States  courts;  and,  if  the  confirmation 
becomes  final,  the  client  agrees  to  convey  to  the  attorney  a  portion  of  the 
land,  and  the  attorney*  after  performing  some  service,  is  absent  when 
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the  ease  ia  called  In  Court,  and  the  client  employe  another  attorney  to 
asslBt  In  the  matter,  the  client  waives  a  fnll  performance  of  the  contract 
on  the  part  of  his  attorney,  if  he  still  continues  to  recognize  him  as  his 
attorney,  and  avails  himself  of  his  service. 

WHO  ASKS  Equity  must  do  Equity.— If  a  party  appeals  to  a  Court 
of  Equity  for  the  specific  performance  of  a  contract,  he  must  himself  do 
equity,  and  submit  to  such  terms  as  a  Coort  of  Equity  will  impose. 
■quixy  BvrwBBN  ATTOBNaY  AKD  Clubkt. —  If  an  attorney  asks  the  spe- 
cific performance  of  a  contract  to  convey  to  him  land  for  his  professional 
services,  and  the  client  has  employed  other  counsel  to  assist  in  the 
absence  of  the  attorney,  equity  will  allow  the  client  compensation  for 
the  services  of  the  counsel,  and  the  amount  of  tha  compensation  is  the 
value  of  the  services  rendered. 

Appeal  from  the  District  Coxirt,  Fifteenth  Judicial  Dis- 
trict^ City  and  County  of  San  Erancisco. 

» 

On  the  6th  day  of  February,  1858,  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
entered  a  decree  confirming  to  Thomas  O.  Larkin  a  tract  of 
land  in  Monterey  County,  known  as  the  Bancho  Cienga  del 
Gabilan,  containing  eleven  square  leagues.  The  grant  was 
alleged  to  have  been  made  to  Jose  Antonio  Charvis,  in 
Monterey,  on  the  26th  day  of  October,  1848,  by  Manuel 
Micheltoreno,  then  Governor  of  California,  and  Charvis 
had  sold  to  Larkin.  The  grant  had  been  presented  to  the 
Commissioners  for  settling  private  land  claims  in  Cali- 
fornia, and  by  them  rejected,  and  the  decree  of  the  District 
Court  wafl  made  on  a  review  of  their  decision.  On  the  10th 
day  of  February,  1868,  the  District  Attorney  of  the  United 
States  made  a  motion  for  a  re-hearing  or  new  trial,  in  the 
District  Court,  which  motion  was  based  on  an  affidavit  that 
the  grant  was  fraudulent  —  one  of  the  so-called  ^^  Limantour 
frauds '' —  and  that  the  seal  attached  to  it  showed  this  to  be 
the  case.  Isaac  Hartman  was  counsel  for  Larkin  in  the 
matter  of  the  confirmation.  This  motion  of  the  District 
Attorney  was  pending  until  March,  1860,  when  the  defend- 
ant Carr  purchased  the  land  from  the  executors  of  Larkin, 
who,  in  the  meantime,  had  died.  Carr  entered  into  the 
following  contract  with  Hartman,  on  the  day  it  bears  date : 

'^  This  agreement,  made  and  entered  into  this  twentieth 
day  of  September,  a«  d.  1861,  between  Jesse  D.  Carr,  of 
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the  first  part,  and  Isaac  Hartman,  of  the  second  part,  both 
of  the  city  of  San  Francisco,  State  of  California,  witnesseth 
as  follows: 

'^  That  the  said  party  of  the  first  part  hereby  retains  and 
employs  the  said  party  of  the  second  part,  as  his  attorney, 
to  procure  an  order  or  decree  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  mak- 
ing the  decree  final  in  said  Court,  which  has  already  been 
entered  up  in  case  No.  814  therein,  to  wit:  the  case  known 
as  Thomas  O.  Larkin  against  the  United  States,  for  the 
place  known  as  the  Cienga  del  Gabilan,  or  to  procure  the 
dismissal  of  any  appeal  to  the  Supreme  Court  of  the 
United  States,  that  may  be  taken  therein  by  the  said  United 
States. 

'*  And  the  said  party  of  the  second  part  hereby  agrees 
and  undertakes  on  his  part  to  do  and  perform  the  services 
above  mentioned  and  set  forth. 

"  In  consideration  of  which  the  party  of  the  first  part 
agrees  and  undertakes,  that  so  soon  as  the  above  services 
are  performed  by  the  party  of  the  second  part,  he  will  then 
convey  to  said  party  of  the  second  part  two  undivided 
leagues  of  the  tract  of  land  above  mentioned  and  described, 
which  said  conveyance  is  to  be  made  by  instrument  in  writ- 
ing in  due  form  of  law. 

'^  And  which  conveyance  of  said  two  leagues  of  land,  the 
said  party  of  the  second  part  agrees  to  receive  and  accept 
as  full  compensation  of  the  services  aforesaid. 

"  In  witness  whereof  the  parties  have  hereunto  set  their 
hands  and  seals,  the  date  above  written. 

J.  D,  Cabb,  [l.  8.] 

ISAAO    HaBTHAN.       [l.    8.]  " 

Hartman  advised  his  clients  that  the  best  policy  was  to 
delay  the  motion  for  a  rehearing  in  the  District  Court  until 
five  years  should  elapse  from  the  date  of  the  decree  of  con- 
firmation, so  that  the  time  for  a  writ  of  error  to  the  Su- 
preme Court  of  the  United  States  would  expire,  and  he 
seems  to  have  acted  upon  this  advice.  The  motion  for  a 
rehearing  was  finally  called  for  argument,  and  submitted 
about  the  1st  of  November,  1863,  and  Hartman  argued  it 
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for  Carr^  and  filed  a  brief.  Hartman  soon  after  left  for 
Washington,  where  he  had  business  in  relation  to  land 
cases,  and  was  away  until  the  next  summer.  On  the  15th 
day  of  March,  1864,  the  Court,  of  its  own  motion,  made  an 
order  for  a  re-argument  in  the  case,  to  be  had  on  the  6th 
day  of  June,  1864.  April  80, 1864,  Carr  wrote  to  Hartman 
at  Washington,  that  a  re-argument  of  the  case  had  been 
ordered,  and  that  he  had  got  Mr.  Patterson  to  go  down 
and  aigue  it,  and  he  desired  Hartman  to  procure  certified 
copies  of  certain  decisions  in  the  Supreme  Court  of  the 
United  States,  for  the  use  of  the  Court  W.  H.  Patterson 
was  an  attorney  and  counsellor  at  law  in  the  city  of  San 
Francisco.  In  June  he  appeared  in  the  case  at  Monterey, 
and  argued  it  for  Carr,  who,  in  the  meantime,  had  been 
substituted  on  the  record  in  place  of  Larkin,  as  the  plaintiff. 
The  District  Attorney  of  the  United  States,  on  this  argu- 
ment, insisted  that  the  grant  was  a  forgery,  and  tried  to 
demonstrate  that  it  had  on  it  the  Limantour  seal.  Mr. 
Patterson  in  his  reply  and  brief,  argued  that,  assuming  the 
grant  to  be  a  forgery  (and  he  did  assume  it,)  the  United 
States  had,  before  the  decree  of  confirmation  in  1858,  in  its 
possession,  in  its  archives,  conclusive  proof  that  it  was  a 
forgery,  and,  having  neglected  to  produce  it  on  the  trial, 
had  been  guilty  of  laches  and  a  rehearing  would  not  now  be 
granted.  Hartman  did  not  return  to  California  until  Au- 
gust, 1864.  The  motion  for  a  rehearing  was  denied  on  the 
14th  of  August,  1865,  and  the  confirmation  became  final, 
the  time  for  an  appeal  having  passed.  Carr  continued  to 
consult  Hartman  with  regard  to  the  case,  and  before  the 
motion  was  decided,  got  him  to  endeavor  to  obtain  from 
the  Attomey-Gteneral  of  the  United  States  at  Washington, 
an  order  to  the  United  States  District  Attorney  in  Cali- 
fornia, to  have  the  motion  dismissed. 

The  plaintiff's  testimony  tended  to  show  that  Carr  knew 
that  Hartman  was  going  to  Washington  in  the  fall  of  1863, 
to  remain  during  tibe  winter,  and  made  no  objection.  It 
did  not  appear  that  Hartman,  in  carrying  out  the  contract 
on  his  part,  concealed  anything  from  the  Court  or  Govern- 
ment, or  used  any  improper  practices.     The  grant  was  sur- 
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veyed,  and  the  final  survey  approved  by  the  Surveyor-Gten- 
eral,  in  April,  1866.  In  die  fall  of  1865,  Hartman  applied 
to  Carr  for  a  deed  of  two  leagues,  undivided  in  the  grant 
Carr  replied  that  he  did  not  understand  that  his  services 
ceased,  or  that  he  was  to  have  a  deed  until  he  (Carr) 
obtained  a  patent  The  plaintiffs  were  the  assignees  of 
Hartman,  and  commenced  this  action  for  a  specific  per- 
formance of  the  contract  Among  other  defenses,  Carr 
averred,  in  his  answer,  that  the  grant  was  a  forgery,  and 
that  Hartman  knew  it  was  a  forgery  when  the  contract  was 
made,  and  entered  into  it  with  intent  to  conceal  the  forgery 
from  the  Government  of  the  United  States  and  its  officials, 
and  to  procure  from  the  United  States  the  eleven  leagues 
of  land  under  the  pretense  that  the  grant  was  genuine,  and 
that  the  contract  was  against  public  policy.  The  only  wit- 
nesses on  the  trial  were  Hartman  for  the  plaintiffs,  and  Pat- 
terson and  Carr  for  the  defendant  Carr  paid  Patterson 
five  thousand  dollars  for  his  services  in  the  case.  The 
Court  below  rendered  judgment  for  the  defendant,  and 
the  plaintiffs  moved  for  a  new  trial.  In  denying  a  new  trial 
the  Court  delivered  the  following  opinion: 

*'  This  action  was  brought  to  compel  the  specific  perform- 
ance of  a  contract  —  the  conveyance  of  certain  real  estate. 
The  case  was  tried  by  the  Court  without  a  jury,  and  judg- 
ment given  for  the  defendant  on  the  grounds — 1st  Want  of 
mutuality.  2d.  That  the  plaintifPs  assignor  did  not  com- 
ply with  the  terms  of  the  contract  relied  upon;  and  3d. 
That  the  contract  was  against  public  policy,  and  therefore 
void.  Since  the  decision  of  this  case,  our  Supreme  Court, 
in  Hall  v.  Center^  40  Cal.  63,  have  held  that  the  terms  of  a 
contract  of  the  character  counted  upon  in  this  action,  can 
be  specifically  enforced.  To  that  extent  this  Court  erred. 
On  a  review  of  the  evidence,  this  Court  is  still  of  the  opin- 
ion that  the  plaintiff's  assignor  did  not  perform  the  con- 
tract on  his  part,  and  was  not  excused  or  prevented  from 
so  doing  by  the  defendant,  and  that  the  same  is  contra 
honos  mores. 

Plaintiff's  motion  for  a  new  trial  denied," 
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The  defendant  appealed  from  the  judgment  and  order 
denying  a  new  triaL 

H.  F.  Crane  and  8.  M.  Wilson,  for  the  Appellants,  argaed 
that  Carr  should  not  have  employed  another  attorney  with- 
out consulting  Hartman,  as  there  was  plenty  of  time  be- 
tween the  day  the  re-argument  was  ordered  and  the  day  the 
argument  was*  fixed  for,  and  cited.  In  re  Paschal,  10 
Wallace,  TJ.  S.  496;  Wylie  v.  Cox,  15  How.  U.  S.  416; 
and  Sloo  et  dl,  v.  Law,  4  Blaotiford,  268.  They  also 
argued  that  the  employment  of  Patterson  was  voluntary 
on  Carr's  part,  and  that  Carr  showed  by  his  subsequent 
conduct  that  he  waived  Hartman's  laches  or  default,  if  there 
was  any,  and  cited  Fry  on  Spec.  Perf.  sec.  667;  Noble  v. 
James,  2  Grant's  Cases,  Pa.  283 ;  Williams  v.  BanJc  of  U.  8. 
2  Pet  101 ;  Bisinger  v.  Cheeney,  2  Oilman,  90 ;  and  Hunting 
ion  V.  McOovem,  29  Pa.  81.  They  further  argued  that  thi 
Court  would  not  indemnify  Carr  for  his  expense  in  employ 
ing  Patterson,  and  cited  Oaldfield  v.  Round,  5  Ves.  6C8, 
Calcraft  v.  Roebuck,  1  Ves.  221;  Winnie  v.  Reynolds,,  ^ 
Paige,  407,  and  8  Parsons  on  Cont  412. 

W.  H.  Patterson,  for  Respondent,  argued,  that,  as  Hart- 
man  did  not  perform  the  contract,  the  plaintiff  had  no 
equity,  and  cited  2  Story's  Eq.  Jur.  sec.  742;  Slocum  v. 
Clossen,  1  How.  Ct.  of  Appeal  cases,  705;  and  Ttbbs  v. 
Morris,  44  Barb.  144.  He  further  argued,  that,  whether 
complete  performance  of  a  contract  for  professional  ser- 
vices entitled  the«  party  to  a  specific  performance  was  not 
to  be  considered,  for,  until  complete  performance,  the  con- 
tract was  not  mutual;  and  as  there  had  not  been  complete 
performance  in  this  case,  the  contract  could  not  be  enforced 
for  want  of  mutuality,  and  cited  Tyson  v.  Watts,  1  Md.  Ch. 
18;  Hamhlin  v.  Dinneford,  2  Edwarc^s  Oh.  631,  and 
Phillips  V.  Burger,  8  Barb.  527. 

By  the  Court,  Rhodss,  J.: 

There  is  not  suf&cient  evidence  in  tbe  ease  to  support  the 
defense,  that  the  oontract  entered  into  between  Hartman 
and  the  defendant  was  contra  hones  mores*    The  title  to  the 
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rancho  had  already  been  oonfirmed,  and  Hartman  under- 
took to  resist  a  motion  in  the  nature  of  a  motion  for  a  neir 
trial,  and  to  procure  an  order  making  the  decree  of  con- 
firmation final,  or  to  procure  a  dismissal  of  the  appeal, 
should  an  appeal  be  taken  to  the  Supreme  Court  of  the 
United  States.  In  performing  such  services,  it  is  not  shown 
that  any  concealment  or  improper  practices  were  to  be,  oi 
were  in  fact,  employed  by  Hartman. 

The  objection  that  the  contract  cannot  be  enforced,  be- 
cause of  the  want  of  mutuality,  cannot  be  sustained.  (Hall 
V.  Center,  40  Cal.  68.) 

The  evidence  shows  that  after  the  defendant  had  em- 
ployed Patterson  to  re-argue  the  motion  before  the  District 
Court,  he  continued  to  recognize  Hartman  as  his  attorney, 
and  availed  himself  of  his  service..  This  must  be  regarded 
as  a  waiver  of  a  full  performance  of  the  contract  on  the  part 
of  Hartman.  The  plaintiff  having  appealed  to  a  Court  of 
Equity  to  enforce  the  performance  of  the  contract  on  the 
part  of  the  defendant,  must  himself  do  equity,  and  must 
submit  to  such  terms  as  a  Court  of  Equity  would  impose. 
Compensation  must  be  allowed  to  the  defendant,  for  the 
services  of  Patterson,  and  it  must  be  made  an  equitable 
lien  in  favor  of  the  defendant,  upon  the  land  to  which  the 
plaintiff  is  entitled  under  the  contract.  The  amount  of  the 
compensation  is  the  value  of  the  services  rendered  by  Pat- 
terson. The  defendant  will  be  permitted  to  amend  his 
answer,  if  he  so  elects,  on  the  return  of  the  cause. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  triaL    Bemittitur  forthwith. 

Mr.  Chief  Justice  Walulos,  being  disqualified,  did  not 
sit  in  this  caao. 


[No.  10,078.] 

THE  PEOPLE  V.  WOODY. 

iMAVE*    Wm    IMTINT    TO    COMMIT    BOBBBBT. —  When    It    appMIB    OD    ftf 

trial  that  a  defendant  charged  with  an  aaaaalt  with  latnt  ta  commit 
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robbery,  presented  to  a  traveler  on  the  highway  a  cocked  piftol,  and 
said,  "  stop,  or  I  will  ehoot  yon,'*  It  la  the  province  of  the  Jury  to 
determine  from  the  acts  of  the  defendant,  and  from  all  the  surrounding 
circumstances,  whether  the  defendant  Intended  to  commit  robbery  or 
was  actuated  by  some  other  purpose. 
BaaoR  Aftbrwasds  Cured. —  Error  of  the  Court  In  refusing,  In  a  erlpi- 
Inal  case,  to  allow  the  defendant  to  ask  a  witness  a  question,  is  cured 
by   afterwards  permitting  the  witness  to  answer   the  same  question. 

Appsax  from  the  County  Court  of  Santa  Cruz  County. 
The  facts  are  stated  in  the  opinioiu 
H.  Heath,  for  Appellant 
Attomey-Oeneral  Love,  for  Respondent 

By  the  Court,  Cbockett,  J. ; 

The  defendant  was  convicted  of  an  assault  with  intent  to 
commit  robbery;  and  has  appealed  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial.  The 
point  chiefly  relied  upon  on  the  appeal  is,  that  the  evidence 
did  not  justify  the  verdict 

The  facts  disclosed  by  the  evidence  are,  that  two  men  on 
horseback,  about  eleven  o'clock  at  night,  on  the  highway 
near  the  town  of  Santa  Cruz,  were  stopped  by  the  defend- 
ant, who  advanced  from  the  side  of  the  road  so  as  to  inter- 
cept them,  and  when  about  ten  feet  distant,  presented  a 
oodced  and  loaded  revolver,  saying,  ^^stop,  stop,  or  I'll 
shoot  you."  The  men  halted,  and  one  of  them  drawing  a 
revolver,  and  the  other  lowering  a  rifle,  they  ordered  the 
defendant  to  drop  his  pistol  and  hold  up  his  hands,  which 
he  did;  but  immediately  started  to  run  away.  The  man 
with  the  rifle  called  to  him  to  stop,  or  he  would  shoot  him. 
He  then  stopped,  and  being  arrested,  was  taken  into  town, 
where  they  released  him  from  custody;  but,  on  consulting 
another  person,  decided  again  to  arrest  him,  which  they  did 
in  about  half  an  hour  after  his  release,  the  defendant  in  the 
meantime  having  made  no  effort  to  escape.  It  further  ap- 
peared that  about  eight  o'clock  that  evening  the  defendant 
borrowed  the  revolver  in  a  saloon  in  Santa  Cruz,  in  the 
presence  of  several  persons,  without  any  attempt  at  con- 
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cealment,  saying  that  he  had  information  which  induced 
him  to  believe  or  suspect  that  certain  members  of  the 
Vasquez  band  of  robbers  were  concealed  in  a  house  near 
the  place  where  the  assault  afterwards  occurred,  and  that 
he  was  going  to  watch  for  them,  and  might  need  a  pistol 
while  thus  engaged. 

The  defendant,  while  testifying  on  his  own  behalf, 
admitted  that  the  assault  occurred  in  the  manner  above 
stated;  but  said  that  before  stopping  the  men,  he  saw 
that  one  of  them  was  armed  with  a  rifle ;  and  the  theory  of 
the  defense  is  that  his  object  in  stopping  them,  was  to 
ascertain  whether  they  were  Mexicans  or  suspicious  char- 
acters, who  probably  belonged  to  the  Vasquez  band. 

It  was  peculiarly  the  province  of  the  jury  to  determine 
from  the  acts  of  the  defendant  and  all  the  surrounding  cir- 
cumstances, what  his  purpose  was  in  stopping  persons  on 
the  public  highway,  at  eleven  o'clock  at  night,  with  a  cocked 
and  loaded  revolver,  presented  at  short  range. 

This  is  the  usual  method  in  which  highway  robberies  are 
committed;  and  an  assault  under  such  circumstances  not 
only  affords  prima  facie  evidence  of  an  intent  to  rob,  but  if 
unexplained,  would  be  sufficient  to  warrant  a  conviction  for 
an  attempted  robbery.  The  jury  heard  the  defendant's  ex- 
planation, and  it  was  for  them  to  decide  upon  its  credibil- 
ity. Possibly  they  may  have  believed  from  all  the  circum- 
stances and  from  the  manner  of  the  defendant  on  the  stand, 
that  the  previous  avowal  of  his  intention  to  hunt  for  mem- 
bers of  the  Vasquez  band,  was  only  a  pretense  to  divert  sus- 
picion^  and  disguise  his  real  motive.  The  theory  that  he 
stopped  the  men  for  the  mere  purpose  of  ascertaining 
whether  they  were  probably  members  of  the  Vasquez  gang, 
is  not  plausible.  A  sane  man  armed  only  with  a  revolver,  at 
eleven  o'clock  at  night,  would  not  have  been  apt  to  stop  upon 
the  public  highway  two  of  those  noted  bandits,  whom  he 
knew  to  be  well  armed.  It  was  for  the  jury  to  weigh  all 
these  circumstances  in  deciding  upon  the  motives  of  the  de- 
fendant, and  we  cannot  say  that  there  was  not  sufficient 
evidence  to  support  the  conclusion  at  which  they  arrived. 

The  only  remaining  point  is  that  the  Court  erred  in  re- 
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fusing  to  permit  the  defendant  to  answer  a  question  pro- 
pounded by  his  counsel,  as  to  what  his  motive  was  in  stop- 
ping the  men  on  the  road.  A  complete  answer  to  this  point 
is,  that  the  question  was  afterwards  substantially  repeated, 
and  permitted  to  be  fully  answered.  He  gave  his  own  ver- 
sion of  the  whole  transaction,  and  said,  ^^  I  stopped  them 
for  the  purpose  of  seeing  who  they  were.''  There  is  no 
error  in  the  record. 

Judgment  affirmed.     Bemittitur  forthwith* 

Mr.  Justice  Bhodxs  did  not  express  an  opinion* 


[No.  8J10.] 

In  the  Mattes  ov  the  Guabbianshif  of  the  Estate  of 
OHMSTOPHER  MEDBURY,  A  Lttnatio. 

FAtat  TO  AN  Apfial  fbox  Obdbb  ov  Pbobati  Coubt. —  On  an  anneal 
from  an  order  of  the  Probate  Court  removing  a  guardian  of  an  ettati^ 
and  appointing  another  guardian  in  hla  place,  taken  by  the  guardian  v^ 
mored,  the  newly  appointed  guardian  la  a  necessary  party. 

Tbahbcbift  on  ApfbIl.— -a  transcript  on  appeal  must  be  agreed  to  by 
all  the  parties  or  their  counsel,  or  certified  to  by  the  clerk.  A  stipulv 
tlon  agreeing  to  the  transcript,  signed  hj  the  counsel  of  all  tha  partiM 
azoept  one,  la  not  snffldent. 

Appeal  from  the  Probate  Court,  Marin  County. 

The  f  aotB  are  stated  in  the  opinion. 

Orajf  A  Brandon,  and  W.  H.  Patterson,  for  the  Appel- 

Tf .  H.  Fifield,  for  Respondent,  Porter. 

T.  B.  Bishop  and  McAUisters  dc  Bergin,  for  the  other  Re- 
spondents. 

By  the  Court|  Crockett,  J.: 

This  appeal  is  by  Brangon,  from  an  order  of  the  Probate 
Court,  removing  him  from  the  guardianship  of  the  estate  of 
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Christopher  Medbury,  an  insane  person,  and  appointing 
one  Porter  as  guardian.  The  order  directs  Porter  to  im- 
mediately take  possession  of  the  estate,  and  that  Brangon, 
without  delay,  deliver  all  the  property  to  him.  The  proceed- 
ings for  the  removal  of  Brangon  were  instituted  by  a  brother 
of  the  lunatic,  who  filed  a  petition  setting  forth  that  Bran- 
gon had  failed  to  give  a  new  bond  with  sureties,  as  required 
by  a  former  order  of  the  Court,  and  that  the  estate  was  be- 
ing wasted  for  want  of  a  proper  person  to  take  charge  of  it, 
and  praying  for  his  removal,  and  that  some  suitable  person 
be  appointed  in  his  place.  The  transcript  on  appeal  is  not 
certified  by  the  Clerk;  but  there  is  annexed  to  it  a  stipula- 
tion signed  by  the  counsel  for  Brangon,  and  for  the  brother 
and  wife  of  the  lunatic,  to  the  effect  that  the  transcript  con- 
tains "  true  copies  of  the  notice  of  appeal  herein,  of  the  ad- 
mission of  service  thereon,  of  the  order  appealed  from,  and 
of  all  papers  and  orders  on  file  or  of  record  in  the  office  of 
the  Clerk  of  said  Probate  Court,  relating  to  or  affecting  the 
order  removing  said  Brangon  and  appointing  said  Porter,  and 
of  the  indorsements  thereon ;"  that  an  undertaking  on  appeal, 
in  the  sum  of  three  hundred  dollars  was  duly  filed,  ^^it  being 
understood  that  this  stipulation  is  to  have  the  same  effect  as 

m 

and  no  other  than'*  the  certificate  of  the  Clerk  would  have. 
The  stipulation  is  not  signed  by  Porter,  or  any  one  on  his 
behalf;  and  he  moves  through  his  counsel  to  dismiss  the  ap* 
peal  on  the  ground  that  he  is  a  necessary  party  to  it,  and 
that  the  appellant  is  not  entitled  to  be  heard  on  a  tran- 
script, neither  certified  by  the  Clerk  nor  agreed  to  by  the 
said  respondent  or  his  counsel.  The  objection  to  the  tran- 
script was  taken  in  the  proper  method,  and  the  appellant 
had  the  opportunity  to  procure  it  to  be  properly  authenti- 
cated. If  the  order  removing  Brangon  be  reversed.  Porter 
would  of  course  be  displaced  as  guardian,  and  he  is  a  neces- 
sary party  to  the  appeal.  His  rights  cannot  be  determined 
on  a  transcript  not  certified  by  the  Clerk,  nor  agreed  to  by 
his  counsel.  It  is  said,  however,  that  Porter  had  not  ap- 
peared in  the  proceeding,  and  was  not  represented  by 
counsel,  and  that  the  appellant  did  all  he  could,  when  he 
served  him  with  a  copy  of  the  notice  of  appeal  and  of  the 
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transcript.  But  this  does  not  excuse  his  omission  to  pro- 
cure the  certificate  of  the  clerk,  and  particularly  after  be- 
ing notified  that  the  transcript  was  objected  to  on  this 
ground. 

Appeal  dismissed. 

Mr.  Justice  Bhodes  did  not  ezpresa  an  opinion. 


(Mo.  10,078.] 

THE  PEOPLE  V.  WINCHESTER  DOYELL. 

Tntus  OF  COUNTT  CouBT. —  The  Code  of  Clill  Procedure  only  parporte 
to  deal  with  the  timet  when  the  terms  of  the  Coanty  Covrt  ehould  be 
commenced  after  It  went  Into  operation,  on  the  first  day  of  January, 
1873. 

Bftbct  of  Codb  of  Citil  PBOCEDunn  on  tbbms  of  Coubts. —  The  feet 
that  the  Code  of  dyfl  Procedure,  approred  March  11th,  1872,  fixed  the 
time  when  the  terms  of  a  County  Court  should  commence,  and  repealed 
a  prior  statute  also  fixing  the  times  of  their  commencement,  did  not 
suspend  the  business  of  the  Court  prior  to  the  first  day  of  January,  1873. 
nor  affect  the  general  law  which  required  a  term  to  be  continued  until 
the  business  of  the  Court  was  disposed  of ;  nor  did  it,  when  it  went  Into 
eflTect,  put  an  end  to  a  term  In  progress,  commenced  on  the  second 
Monday  in  December,  1872. 

Idem. —  The  effect  of  the  repealing  clause  en  the  prior  statute  fixing  the 
terms  was,  to  declare  that  the  terms  should  not  thereafter  begin  on  tbe 
days  mentioned  by  TlrtiM  €<  any  authority  derived  from  the  statute  re- 

iKDiCTUBNT  —  WHKf  MAT  BB  VoxnoK — A  Grand  Jury  fai  Sierra  County, 
convened  at  a  term  of  the  County  Court,  commencing  on  the  second 
Monday  In  December,  1872,  had  jurisdiction  to  find  an  indictment  after 
the  Code  of  ClTil  Procedure  went  into  effect,  January  1,  1878. 

JUBOB  MAT  BB  WiTMBSB. —  A  Juror  is  Bot  disqualified  from  becoming  a 
witness  in  a  proper  ease,  but  public  policy  prohibits  him  from  impeach* 
ing  his  own  yerdict  by  an  affldaTlt,  that  a  juror  made  statements  in  the 
jury  room,  of  matters  not  in  evidence. 

IKTBACHMENT  OF  WITNESS. —  When  au  attempt  Is  made  to  impeach  a 
witness  by  proving  former  statements  made  by  him  in  conflict  with  what 
he  has  stated  before  the  Court,  his  credit  cannot  be  sustained  by  proof 
that  he  made  to  other  persons,  before  being  called  as  a  witness,  the 
same  statement  detailed  in  his  testimony. 
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Idsu. —  Such  etatementB  made  by  the  wttnees  may,  however,  be  admissible 
in  contradiction  of  evidence  tending  to  show  that  the  statement  made 
by  him  under  oath  is  a  fabrication  of  a  late  date,  if  the  statements  were 
made  before  their  effect  could  be  foreseen;  and,  perhaps,  In  other 
peculiar  cases. 

0TATBMBNT    OV    TESTIMONY,    IN    CHAHQN    OF    JUDOfl. —  If    the    J'udge,    in    hlS 

charge  to  the  jury  In  a  criminal  case,  undertakes  to  state  a  portion  of 
the  testimony,  the  safer  way  is  to  recite  the  language  of  the  witness  as 
taken  down  by  the  Reporter,  or  In  the  Judge's  notes;  but  when  the 
language  of  the  District  Judge  is  in  substance  and  effect  a  repetition  of 
the  testimony,  the  defendant  cannot  complain. 

INSTBUCTIONS  fo  ▲  JuET. — ^All  the  Charge  of  a  Court  to  the  Jury  must 
be  taken  together,  and  if  It  harmonizes  as  a  whole,  and  correctly 
presents  the  law,  a  new  trial  will  not  be  granted  because  a  separate  in- 
struction does  not  contain  all  the  conditions  which  are  to  be  gathered 
from  the  entire  text. 


HuBDEB  IN  THB  SECOND  DEGBn.— A  homicldo  whlch  ts  uulawful,  and 
accompanied  with  malice^  bnt  not  deliberate  and  premeditated.  Is  murder 
In  the  second  degree. 

A^psAii  from  the  District  Court;  Tenth  Judicial  District, 
County  of  Sierra. 

The  defendant  was  indicted  for  the  crime  of  murder,  in 
the  killing  of  Alexander  Black,  on  the  2d  day  of  Kovember, 
1872.  The  indictment  was  found  by  the  Grand  Jury  on  the 
19th  day  of  March,  1873.  The  term  of  the  County  Court 
at  which  it  was  found,  commenced  on  the  second  Monday  in 
December,  1872. 

The  Code  of  Civil  Procedure  was  approved  on  the  11th 
day  of  March,  1872,  and  went  into  effect  on  the  Ist  day  of 
January,  1873.  When  the  cause  was  called  for  trial,  the 
counsel  for  the  defendant  moved  to  dismiss  the  indictment, 
on  the  ground  that  it  was  found  at  a  time  when  no  term  or 
session  of  the  County  Court  was  authorized  by  law  to  be 
held.  The  Court  overruled  the  motion.  After  a  verdict  of 
guilty  of  murder  in  the  second  degree,  the  defendant's 
counsel  moved  the  Court  to  arrest  the  judgment  for  the 
same  reason.  The  Court  denied  the  motion.  The  defend- 
ant moved  for  a  new  trial,  and  in  support  thereof,  filed  the 
affidavit  of  Frank  Johnson,  one  of  the  jurors,  stating,  that 
while  the  jury  were  deliberating,  defendant's  character  was 
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being  discussed,  and  that  H.  "SL  Perry,  one  of  the 
jurors,  stated  that  defendant  was,  to  his  knowledge,  a 
quarrelsome  man,  and  that  he  was  at  one  time  on  a  dnmk 
at  Downieville,  and  had  his  arms  taken  away  from  him. 
The  affidavit  also  stated  that  W.  E.  Corbett,  another  of  the 
jurors,  left  the  jury-room  through  a  window,  and  remained 
absent  eight  or  ten  minutes  imattended  by  the  sheriff,  and 
that  the  jury  had  with  them  the  Penal  Code,  and  read  por- 
tions thereof  relating  to  murder  in  the  first  and  second 
degrees,  and  to  manslaughter.  The  prosecution  filed  affi- 
davits of  Thomas  Steel,  a  juror,  and  said  Corbett,  contra- 
dicting Johnson  as  to  Corbett  having  left  the  jury-room. 

The  homicide  was  committed  in  Sierra  County,  about 
twelve  miles  from  Downieville.  Defendant  claimed  a  tract 
of  land  under  the  Possessory  Act  of  1852.  Black,  several 
days  before  he  was  killed,  employed  one  Andrews  to  cut 
some  firewood  for  him  on  the  land  claimed  by  the  defendant. 
After  the  wood  had  been  cut,  the  defendant  claimed  it  as 
his  property,  and  loaded  it  on  a  wagon,  and  was  hauling  it 
away,  when  he  was  met  by  the  deceased,  and  one  Andrews, 
who  stepped  before  the  team  and- stopped  it  The  deceased 
ordered  the  defendant  to  unload  the  wood,  and  at  the  same 
time  asserted  his  ownership  of  it.  A  controversy  about 
the  wood  followed  —  the  parties  retaining  their  respective 
positions  —  but  no  violent  language  was  used  until  a  son  of 
the  defendant,  about  eight  years  of  age,  standing  near, 
said  that  the  wood  belonged  to  his  father.  The  defendant 
told  the  boy  to  dry  up,  but  he  repeated  his  assertion,  when 
the  deceased  told  him  he  did  not  want  to  talk  to  boys. 
Thereupon  the  defendant  sprang  at  the  deceased,  who  was 
standing  still,  and  struck  him  with  his  axe,  saying  at  the 

same  time,  "  d ^n  you,  you  shall  not  insult  or  abuse  my 

boy.*'  The  first  blow  was  caught  by  the  deceased,  but  the 
defendant  disengaged  the  axe,  and  then  struck  a  fatal  blow. 

On  the  trial,  one  Burrows,  who  was  present  at  the  kill- 
ing, testified  on  behalf  of  the  defendant  that  he  saw  the 
deceased,  a  few  minutes  before  the  attack,  put  his  hand  to 
his  pocket,  and  partly  or  wholly  draw  a  pistol,  and  then 
replace  it.     On  cross-examination  the  witness  was  asked  if, 
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on  the  day  of  the  kOling^  he  had  not  stated  to  Byington  and 
Cochran  that  he  did  not  see  any  weapon  in  the  hands  of 
the  deceased  at  the  time  of  the  difficulty  t  He  answered 
that  he  had  no  recollection  of  having  made  such  a  state- 
ment The  counsel  for  the  defendant,  to  support  the  cred- 
ibility of  Burrows,  then  offered  to  prove  that  Burrows  had, 
on  the  day  of  the  killing,  told  other  persons  than  Byington 
and  Cochran,  that  he  saw  the  pistol.  The  testimony  was 
excluded  by  the  Court  Byington  was  called  by  the  prose- 
cution, and  testified  that  Burrows  told  him,  on  the  day  Black 
was  killed,  that  he  saw  no  weapon  on  the  deceased.  The 
defendant  was  convicted  of  murder  in  the  second  degree, 
and  appealed  from  the  judgment^  and  from  an  order  deny- 
ing a  new  triaL 

P,  Vanclief  and  0.  0,  CUmgh,  for  the  Appellant,  argued 
that  the  Court  erred  in  fixing  the  order  of  argument  with- 
out any  reason  therefor,  and  cited  the  Penal  Code,  sec- 
tions one  thousand  and  ninety-three  and  one  thousand  and 
ninety-four;  and  that  it  was  error  to  allow  a  juror  to  give 
evidence  of  the  bad  character  of  the  defendant  in  the  jury- 
room,  and  cited  Penal  Code,  sections  one  thousand  one 
hundred  and  twenty  and  one  thousand  one  himdred  and 
eighty-one;  and  also  that  it  was  error  for  the  jury  to  read 
and  construe  the  law  in  the  jury-room,  and  cited  Penal 
Code,  section  one  hundred  and  thirty-seven;  and  Hardy 
V.  State,  7  Mo.  607.  They  also  argued  that  it  had  been  de- 
cided in  this  State  that  a  juror  could  not  impeach  his  own 
verdict,  only  as  a  rule  of  common  law,  and  that  there  was  no 
room  for  its  application  under  the  Codes.  They  also  argued 
that  the  declarations  made  by  the  juror  Perry,  in  the  jury- 
room,  were  made  by  him  as  a  witness,  because  he  was  act^ 
ing  under  oath,  and  cited  Code  of  Civil  Procedure,  sec- 
tions one  thousand  eight  hundred  and  seventy-eight  and 
one  thousand  eight  hundred  and  seventy-nine,  and  that 
said  sections  were  repugnant  to  the  common  law,  exclud- 
ing a  juror  from  being  a  witness;  and,  therefore,  his 
statements  in  the'  jury-room  were  evidence  before  the 
jury,   and  should  not  have  been  received.    They  argued 
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further,  that  the  Court  erred  in  refusing  to  permit  evi- 
dence of  Burrows'  former  statements  in  support  of  the 
one  made  by  him  as  a  witness;  and  cited  2  Phillips'  Ev. 
(4th  Am.  ed.)  Cow.  &  HilPs  Ev.  600,  note;  Cook  v.  Curtis,  6 
Harris  and  John,  (Md.)  98;  2  Wash.  0.  0.  Kep.  148; 
State  V.  Twiity,  2  Hawks,  448 ;  Packer^s  Lessees  v.  Oonsalus, 
1  S.  &  R.  586 ;  Henderson  v.  Jones,  10  Sergt  &  R  322 ; 
Coffin  V.  Anderson,  4  Blackf.  89S ;  Beauchwr(i,p  v.  State,  6 
Blackf.  299;  Wright  v.  Deklyne,  1  Pet  C.  Ct  199;  fi/srfe  v. 
Oeorge,  8  Ired.  824 ;  State  v.  Dove,  10  Ired.  469 ;  March  v. 
Harrell,  1  Jones,  829 ;  State  v.  DeWolf,  8  Conn.  98 ;  People 
V.  Vane,  8  Wend.  78 ;  People  v.  Moore,  16  Wend.  419 ;  Clapp 
V.  Wilson,  5  Den.  286 ;  Robb  v.  Hankley,  28  Wend.  60. 

They  also  argued  that  the  Court  erred  in  instructing  the 
jury  that  if  the  killing  was  unlawful,  accompanied  with 
malice,  but  not  deliberate  and  premeditated,  it  was  murder 
in  the  second  degree ;  that  murder  in  the  second  degree  was 
not  defined  by  our  statute,  except  that  it  was  the  residuum  of 
murder  at  common  law,  after  subtracting  therefrom  what 
was  defined  to  be  murder  in  the  first  degree ;  but  that  murder 
at  common  law  was  never  less  than  the  killing  of  a  human 
being  with  malice  aforethought,  or  malice  prepense;  and, 
therefore,  to  constitute  murder  in  the  -second  degree,  the 
killing  must  be  with  the  malice  prepense  of  the  common 
law ;  and  unless  the  word  malice,  as  used  in  the  instructions, 
might  be  understood  to  mean  the  same  as  the  common  law 
malice  prepense,  the  instructions  were  erroneous;  but  they 
could  be  so  understood,  if  malice  prepense  implied  either 
deliberation  or  premeditation. 

John  L.  Love,  Attomey-Oeneral,  for  the  Respondent,  in 
relation  to  the  order  of  argument  by  counsel,  cited  People 
V.  Fair,  48  Cal.  187,  and  argued  that  Burrows*  statements 
made  before  he  was  a  witness,  in  support  of  his  testimony, 
oould  not  be  received  for  the  purpose  of  sustaining  his 
character  as  a  witness. 

By  tJie  Court,  McKinstby,  J.: 

1.  On  the  19th  day  of  March,  1873,  the  defendant  was 
indicted  for  the  murder  of  Alexander  Black. 
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The  Grand  Juiy  by  wHom  the  indictment  was  presented, 
was  impaneled  at  the  term  of  the  County  Court  of  Sierra 
Coimtji  which  began  on  the  second  Monday  of  December, 
1872.  By  the  law  then  in  operation  (Stats.  1864,  p.  41), 
there  were  held  in  the  County  of  Sierra  four  terms  of  the 
County  Court  in  each  year,  commencing  on  the  third 
Monday  of  April,  June  and  September,  and  second  Monday 
of  December.  The  Code  of  Civil  Procedure,  which  went 
into  operation  on  the  Ist  day  of  January,  1873,  provided 
that  the  terms  of  the  County  Court  of  Sierra  must  be  held  on 
the  same  days  as  were  named  in  the  statute  of  1864,  and 
repealed  that  statute.  But  this  Code  did  not  suspend  all 
the  business  of  the  Court,  nor  put  an  end  to  the  terms  then 
in  progress.  The  Code  of  Civil  Procedure  (Section  88), 
only  purports  to  deal  with  the  times  when  the  terms  should 
be  commenced,  after  the  Code  went  into  operation.  The 
effect  of  the  repealing  clause  on  the  prior  statute,  fixing  the 
terms,  was  to  declare  that  the  terms  should  not  thereafter 
begin  on  the  days  mentioned,  by  virtue  of  any  authority 
derived  from  the  statute  repealed.  But  the  general  law 
which  requires  a  term  to  be  continued  until  all  the  business 
of  a  Court  is  disposed  of,  was  not  affected  by  the  repeaL 

The  Grand  Jury,  therefore,  had  jurisdiction  to  find  and 
present  this  indictment. 

2.  A  juror  is  not  disqualified  to  become  a  witness  in  a 
proper  case.  But  public  policy  prohibits  a  juryman  from 
impeaching  his  own  verdict  by  affidavit. 

S.  There  are  cases  which  sustain  the  proposition  of  de- 
fendant's counsel,  that  when  an  attempt  is  made  to  impeach 
a  witness  by  proving  former  contradictory  statements,  he 
may  be  supported  by  evidence  that  he  has  made  to  other 
persons,  declarations  consistent  with  his  testimony.  Such 
is  the  law  of  Indiana,  and  perhaps  of  Pennsylvania  and 
North  Carolina.  In  New  York,  as  in  England,  after  much 
uncertainty,  the  rule  seems  now  to  be  settled  that  such 
evidence  is  ordinarily  inadmissible;  and  in  others  of  the 
States  it  is  rejected.  The  best  elementary  writers  reach 
the  conclusion  that  the  evidence  is  to  be  received  only  in 
exceptional  cases.     The  witness  caimot  be  confirmed  by 
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proof  that  he  has  given  the  same  account  before,  for  his 
mere  declaration  is  not  evidence.  His  having  given  a  dif- 
ferent account,  although  not  upon  oath,  necessarily  im- 
peaches  either  his  veracity  or  his  memory;  but  his  having 
asserted  the  same  thing  does  not  in  general  carry  his 
credibility  further  than,  nor  so  far  as,  his  oath. 

Such  declarations  may,  however,  be  admissible  in  con- 
tradiction of  evidence  tending  to  show  that  the  account  is  a 
fabrication  of  late  date,  where  it  may  be  shown  that  the 
same  account  was  given  before  its  ultimate  effect  and  opera- 
tion (arising  from  a  change  of  circumstances,)  could  have 
been  foreseen;  and  also,  perhaps,  in  other  peculiar  cases. 
(1  Wharton  Am.  Or.  L.  820;  2  Phillipp's  Ev.  C.  and  H. 
notes,  5  Am.  Ed.  Star.  p.  915;  Eoscoe's  Or.  Ev.  97;  1 
GreenL  Ev.  469;  Starkie's  Ev.  253.)  In  the  present  case 
the  record  does  not  suggest  that  the  witness  occupied  any 
peculiar  relation  to  the  defendant  or  the  deceased,  or  to 
any  matter  arising  on  the  trial  or  transpiring  in  the  evi- 
dence,  which  should  constitute  a  reason  for  a  departure 
from  the  general  rule. 

The  objections  to  the  questions,  of  the  character  here  re* 
f erred  to,  were  properly  sustained. 

4.  In  his  charge,  the  District  Judge  stated  a  portion  oi 
the  testimony  of  the  defendant,  not  repeating  his  exact 
words,  but  giving  their  substance. 

The  safer  way  is  to  recite  the  language  of  the  witness^ 
as  taken  down  by  the  reporter,  or  in  iJie  Judge's  notes. 
But  when — ^in  the  opinion  of  this  Court — ^the  statement  of 
the  District  Judge  is,  in  substance  and  effect,  a  repetition 
of  the  testimony,  we  are  not  authorized  to  grant  a  new  trial 
for  an  inadvertence  which  could  not  have  influenced  the 
action  of  the  jury  improperly. 

5.  The  defendant  claimed  to  be  the  owner  of  the  wood 
(the  subject  of  the  dispute  which  preceded  the  killing),  be- 
cause the  same  was  cut  by  the  deceased  from  land  of  which 
the  defendant  was  in  the  constructive  possession,  under  the 
Act  of  the  Legislature  known  as  the  "  Possessory  Act." 

As  the  wood  was  in  the  actual  possession  of  the  defend- 
ant at  the  time  of  the  killing,  he  was,  prima  facie,  the  owner 
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of  it;  and  the  evidence  of  the  location  of  the  land  claimed 
by  him,  tended  to  show  his  actual  ownership  (as  against 
the  fact  that  it  was  cut  by  deceased,)  and  his  good  faith  in 
defending  his  possession.  The  evidence  aa  to  the  location 
of  the  eastern  line  of  the  defendant's  daim,  and  as  to  the 
monuments  designating  it,  was  conflicting.  The  Court  be- 
low informed  the  jury  that  the  evidence  as  to  the  lines  of 
defendant's  claim  was  admitted  for  the  purpose  of  showing 
his  good  faith,  and  that  it  was  unnecessary  for  them  to  fix 
the  location  of  the  east  line ;  or,  in  order  to  arrive  at  a  ver- 
dict, to  determine  whether  the  defendant  had  complied 
with  the  conditions  of  the  Act  of  the  Legislature,  so  as  to 
entitle  him  to  be  deemed  in  possession  of  the  land.  In 
effect,  the  chai^  was  that  if  the  defendant  was  in  the 
actual  possession  of  the  wood,  and  believed,  as  a  reason- 
able man,  that  he  was  the  owner  of  it,  he  had  the  same 
right  to  protect  his  possession  as  if,  in  law  and  fact,  he  was 
the  owner.  Particular  expressions  may  be  subject  to  criti- 
cism, but  the  instruction  given  would  seem  to  be  as  favor- 
able to  the  defendant  as  he  could  demand. 

6.  Counsel  for  defendant  requested  the  Court  to  charge: 
"  If,  under  the  instructions  given  you,  you  shall  find 
that  the  wood  in  dispute  between  the  defendant  and  the 
deceased,  at  the  time  of  the  killing,  was  the  property  of 
defendant,  then  the  defendant  was  not  required  by  law  to 
deliver  or  give  up  the  possession  of  said  wood  to  Black,  the 
deceased,  in  order  to  prevent  such  personal  conflict  as 
might  be  necessary  to  defend  his  possession;  but  on  the 
contrary,  the  defendant  had  a  right  to  defend  his  posses- 
sion of  said  wood  against  any  forcible  attempt  of  Black  to 
take  it  from  him ;  and,  if  necessary  for  that  purpose,  had  a 
right  to  kill  Black;  for  the  owner  of  personal  property  in 
his  possession  has  a  right  to  use  such  force  as  is  necessary 
to  prevent  the  forcible  taking  of  it  from  his  possession  by 
one  not  entitled  to  the  possession  of  it." 

The  Court  ^ve  the  instruction  as  asked,  with  the  addi- 
tion following:  "If,  however,  the  alleged  trespass  is  unac* 
companied  by  any  felonious  attempt,  the  law  does  not  ad- 
mit the  force  of  the  provocation  to  be  sufficient  to  warrant 
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the  owner  to  make  use,  in  repelling  the  trespass,  of  a  deadly 
weapon;  and  if,  under  such  circumstances,  the  owner  of 
the  property,  with  a  deadly  weapon,  slays  the  trespasser, 
the  owner  is  guilty  of  murder." 

The  defendant  excepts  to  that  portion  of  the  instruction 
added  hy  the  Court,  on  the  ground  that  it  declares  that 
ndthing  short  of  an  attempt  to  cx)nmiit  a  felony  can  be  ad 
mitted  as  a  sufficient  provocation  to  reduce  Uie  homicide 
below  murder. 

The  instruction,  as  originally  drawn,  assumed  the  hypo- 
thesis that  the  defendant  was  acting  in  self-defense,  witli 
full  possession  of  his  faculties  and  control  of  his  temper. 
It  was  addressed  to  the  question  of  justification,  and  not 
to  the  great  provocation  and  irresistable  passion  which 
enter  into  the  definition  of  manslaughter.  The  proviso, 
added  by  the  Court,  treated  of  the  same  subject,  and  sim- 
ply announced  that,  in  a  certain  event,  the  defendant 
would  still  be  guilty  of  murder,  notwithstanding  the  general 
proposition  contained  in  the  instruction  as  prepared  by 
counsel.  In  another  part  of  the  charge  the  Court  ex- 
plained the  law  of  manslaughter,  and  the  difference 
between  that  crime  and  murder.  The  instruction  excepted 
to  is  to  be  read  as  if  it  contained  a  clause,  ^'  if  the  defend- 
ant was  not  carried  away  by  irresistible  passion,"  etc. 
Such  is  the  meaning  which  was  conveyed  to  the  jury; 
such  its  fair  and  reasonable  construction,  because,  thus  con- 
strued, it  accords  with  what  is  elsewhere  said  in  the  charge 
with  respect  to  manslaughter. 

We  must  take  the  charge  together,  and  if  without  strain- 
ing any  portion  of  the  language,  it  harmonizes  as  a  whole, 
and  fairly  and  correctly  presents  the  law  bearing  on  the 
issues  tried,  we  will  not  disturb  the  judgment  because  a 
separate  instruction  does  not  contain  all  the  conditions 
and  limitations  which  are  to  be  gathered  from  the  entire 
text 

It  is  true  that  an  error  which  might  affect  the  defendant 
will  be  presumed  to  have  injured  him;  but  another  pre- 
sumption is,  that  jurors  are  men  of  common  intelligence, 
and  capable  of  comprehending  the  ordinary  use  of  Ian- 
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guage,  as  applied  to  the  particular  proposition  tinder  con- 
sideration, and  in  reference  to  which  it  is  employed.  We 
will  not  assume  that  the  jurymen  may  not  have  understood 
the  charge  as  we  understand  it. 

7.  The  Court  charged  the  jury,  among  other  things, 
"  If  you  believe  from  the  evidence  that  the  killing  was 
unlawful,  accompanied  with  malice,  but  not  deliberate  and 
premeditated,  your  verdict  will  be  murder  in  the  second 
degree."    This  is  assigned  as  error. 

Murder  is  the  unlawful  killing  of  a  human  being  with 
malice  aforethought. 

The  malice  aforethought  may  be  expressly  shown  by  the 
proof  of  facts  affirmatively  establishing  the  killing  to  have 
been  the  result  of  a  formed  intention  to  take  life. 

To  establish  the  malice  aforethought,  however,  the  spe- 
cific intent  to  kill  need  not  be  proved.  To  constitute  a 
crime,  there  must  be  a  joint  operation  of  act  and  in- 
tention. But  the  common  law  measures  an  act  which  is 
malum  in  se,  substantially  by  the  result  produced,  though 
not  contemplated,  holding  the  doer  of  the  act  guilty  of  the 
thing  done  in  the  same  manner  as  if  it  were  specially  in- 
tended, though  not  always  guilty  of  the  crime  committed  in 
the  same  degree.  (People  v.  Foren,  25  Cal.  365.)  When- 
ever one,  in  doing  an  act  with  the  design  of  committing  a 
felony,  takes  the  life  of  another,  even  accidentally,  this  is 
murder.  (Acts  of  1850,  p.  220,  Sec.  25;  2  Bish.  Cr.  L. 
741.)  In  such  homicides  the  law  superadds  the  intent  to 
kill  to  the  original  felonious  intent  thus  imputed.  The  thing 
done  having  proceeded  from  a  corrupt  mind,  is  to  be  viewed 
the  same,  whether  the  corruption  is  of  one  particular  form 
or  another.  (Buth.  Inst.,  Ch.  18,  Sec.  9;  1  Bish.  Cr.  L. 
411.) 

The  amendment  (of  1856)  of  the  Act  of  1850,  "  concern- 
ing crimes  and  punishments,"  did  not  change  the  law  of 
murder,  done  in  the  attempt  to  commit  a  felony.  It  only 
prescribes  a  severer  punishment  where  the  murder  is  com- 
mitted in  the  attempt  to  perpetrate  arson,  rape,  robbery  or 
burglary  (on  account  of  the  enormity  of  these  offenses),  than 
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where  it  is  committed  in  carrying  out  any  other  felonious 
design. 

Murder  of  the  first  degree  (aside  from  that  committed  in 
the  perpetration  or  attempt  to  perpetrate  the  felonies 
enumerated)  is  any  kind  of  unlawful,  willful,  deliberate 
and  premeditated  killing;  all  other  kinds  of  murder  are  of 
the  second  degree.  (Act  "  concerning  crimes,"  etc,  Sec. 
21,  as  amended  April  19,  1856.)  Unless,  therefore,  there 
can  be  an  unlawful  killing,  "  with  malice  aforethought," 
which  is  not,  within  the  meaning  of  the  twenty-first  section, 
willful,  deliberate  and  premeditated,  the  statute  has  failed, 
fully  and  intelligibly,  to  separate  the  two  degrees  of  the 
crime. 

The  malice  aforethought,  which  is  an  ingredient  of  mur- 
der, is  express  or  implied. 

Express  malice  is  that  deliberate  intention  to  take  away 
the  life  of  a  fellow-creature  which  is  manifested  by  external 
circumstances  capable  of  proof.  Murder  of  the  first  degree 
is  where  the  circumstances  prove,  beyond  a  reasonable 
doubt,  the  intent  to  kill ;  it  is  a  willful,  deliberate  and  pre- 
meditated killing.  (People  v.  BecUoba,  17  Cal.  389.)  If  the 
intent  to  take  life  is  proven,  there  need  be  no  appreciable 
space  of  time  between  the  intention  to  kill  and  the  act  of 
killing.     (People  v.  Sanchez^  24  Cal.  80.) 

There  is  no  room  for  the  consideration  of  implied  malice, 
if  express  malice — ^the  deliberate  intention  to  take  life — ^is 
made  manifest  by  the  evidence. 

But,  beside  those  committed  in  the  perpetration  of 
felonies,  a  large  number  of  homicides  have  been  adjudged 
murder,  where  the  specific  intent  to  take  life  does  not  ap- 
pear or  does  not  exist  Thus,  where  the  killing  is  involun- 
tary,  but  happens  in  the  commission  of  an  unlawful  act, 
which,  in  its  consequences,  naturally  tends  to  destroy  life, 
it  is  murder;  so,  if  the  intent  to  kill  is  not  made  apparent, 
but  the  killing  is  unlawful,  and  not  done  in  the  heat  of  pas- 
sion, or  the  specific  intent  to  take  life  not  appearing,  all 
the  circumstances  show  an  abandoned  and  malignant  heart. 
In  these,  and  in  like  cases,  the  malice  aforethought  is  im- 
plied, the  law  attributing  to  the  slayer  the  intent  to  kill,  al- 
though such  intent  is  not  made  manifest  as  a  fact 
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On  the  other  hand,  the  law,  in  some  cases  of  voluntary 
manslaughter,  disregards  the  actual  intent  to  kill,  when  the 
killing  is  done  in  a  sudden  passion,  caused  by  sufficient 
provocation. 

In  the  former  cases  the  slayer  is  presumed  to  be  actuated 
by  an  intent  which  may  not  exist;  in  the  latter  (out  of  for- 
bearance for  the  weakness  of  human  nature)  the  slayer  is 
presumed  not  to  be  actuated  by  an  intent  to  kill,  although 
such  intent  may  in  fact  exist 

Thus  the  presence  or  absence  of  '^ malice  aforethought" 
has  come  to  be  determined  oftentimes  by  artificial  or  tech- 
nical reasoning,  and  not  always  by  a  simple  reference  to  the 
actual  intent  to  kill,  as  made  manifest  by  the  circumstances 
proved  in  each  case.  And  the  crime  is  equally  murder  where 
the  malice  aforethought  is  expressly  proved  and  where  it  is 
implied — ^as  from  the  killing  in  the  absence  of  considerable 
provocation,  or  from  such  wanton  recklessness,  on  the  part 
of  the  slayer,  as  shows  an  abandoned  and  malignant  heart. 

The  amendment  of  1856  did  not  change  the  law  of  mur- 
der. (People  V.  Haun,  44  Cal.  96.)  But,  besides  its  effect 
on  homicides  conunitted  in  the  attempt  to  perpetrate  cer^ 
tain  felonies,  it  prescribes  a  more  severe  punishment  for 
those  murders  in  which  the  express  intent  to  take  life  is 
affirmatively  proved,  than  for  those  in  which  the  express 
malice  not  being  proved,  the  malice  aforethought  is  im- 
plied. 

If  the  unlawful  killing  is  done  without  the  provocation 
and  sudden  passion  which  reduces  the  offense  to  man- 
slaughter, or  is  done  in  the  commission  of  an  unlawful  act, 
the  natural  consequences  of  which  are  dangerous  to  life,  or 
is  oommitted  in  the  attempt  to  perpetrate  a  felony  other 
than  those  mentioned  in  the  description  of  murder  in  the 
first  degree,  or  the  circumstances  of  the  killing  show  an 
abandoned  and  malignant  heart,  this  is  murder  in  the  second 
degree,  unless  the  facts  prove  the  existence  in  the  mind  of 
the  slayer  of  the  specific  intent  to  take  life.  Malice  afore- 
thought is  implied  from  the  absence  of  considerable  provo- 
cation, the  wanton  recklessness,  or  the  felonious  purpose; 
but  the  express  malice — ^the  deliberate  intent  to  take  life — 
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is  not  manifested  by  the  facts,  (People  v.  Bealoba,  17  Cal. 
889 ;  People  v-  Sanchez,  24  Cal.  17 ;  People  v.  Foren,  26  Cal. 
361;  1  East's  P.  C.  256;  Wharton's  Am.  Cr.  L.  420;  1 
Browne's  appendix,  22 ;  1  Ashm.  298-9.)  The  language  em- 
ployed in  the  People  v.  Long  (39  CaL  694),  is  to  be  taken  in 
a  sense  which  accords  with  what  is  said  above.  If  it  is  there 
intimated  that  in  murder  of  the  second  degree  there  may 
be  an  intention  to  take  life,  this  is  to  be  considered  as  re- 
ferring to  the  intent  which  the  law  imputes  by  reason  of  the 
corrupt  motive  of  the  slayer,  or  otherwise,  and  not  to  an 
actual  preconceived  design  to  kill. 

We  do  not  think  that  the  charge  complained  of  was  erro- 
neous. 

It  is  not  to  be  understood  from  the  distinction  above 
made,  based  on  the  difference  between  express  and  implied 
malice,  that  a  jury  are  to  refuse  to  draw  natural  inferences 
from  the  facts  in  evidence.  On  the  contrary,  since  the 
condition  of  a  defendant's  mind  can  only  be  ascertained  by 
his  conduct,  it  is  the  duty  of  the  jury  to  weigh  all  the  facts, 
including  the  acts  of  the  defendant  before  and  after  the 
fatal  assault,  which  are  admitted  in  evidence,  the  character 
of  the  weapon  used,  and  all  other  eircumstances  which 
throw  light  upon  his  purpose.  If  the  evidence  proves  the 
very  intent  to  take  life,  the  murder  is  of  the  first  degree. 
But  the  inquiry  relates  to  a  real,  not  a  suppositive  state  of 
mind;  to  an  actual  intention,  not  to  one  merely  attributed 
to  a  defendant  by  a  rule  of  law. 

Judgment  and  order  denying  the  motion  for  new  trial 
affirmed. 

Mr.  Justice  Bhodbs  did  not  express  an  opinion. 


[No.  4416.] 
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Appeai.  from  the  District  Courts  First  Judicial  District^ 
County  of  Santa  Barbara. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Charles  E.  Huse,  for  the  Appellant^  cited  Parsons  on 
Notes  and  Bills,  VoL  1,  p.  183. 

J.  F.  Williams,  for  the  Bespondent^  cited  section  1856  of 
the  Code  of  Civil  Procedure. 

By  the  Court,  Waixace,  0.  J. : 

The  action  is  brought  upon  an  instrument  in  writing  for 
the  direct  payment  of  money,  designated  in  the  pleadings  a 
promissory  note,  and  having  in  fact  most  of  the  elements  of 
a  contract  of  that  character.  It  was  made  by  the  defendant 
and  one  Manuela  Packard,  and  was  payable  on  its  face  to 
the  order  of  R.  Cohen  &  Co.,  a  copartnership  firm,  since 
dissolved,  of  which  copartnership  the  plaintiff  had  been  a 
member. 

The  answer  of  the  defendant  sets  up  that  the  latter  signed 
the  instrument  at  the  request  of  one  Kahn,  at  the  time  a 
member  of  the  firm  of  R.  Cohen  &  Co.,  without  considera- 
tion, and  only  for  the  accommodation  of  the  plaintiff,  of  all 
of  which  the  plaintiff  at  the  time  had  notice,  etc. 

At  the  trial  the  plaintiff  put  the  note  in  evidence,  and 
rested. 

The  Bill  of  Exceptions  in  the  record  proceeds  as  follows  s 
"  The  defendant,  Qoux,  was  then  offered  as  a  witness  on 
his  own  behalf,  to  prove  by  his  testimony  that  said  note 
was  signed  by  him  without  any  consideration,  and  as  an 
accommodation  to  the  plaintiff.  The  plaintiff  objected  to 
said  evidence,  on  the  ground  that  the  note  itself  carried  on 
its  face  a  consideration,  and  was  the  best  evidence.  The 
objection  was  sustained  by  the  Court  and  the  defendant 
duly  excepted.  Thereupon  the  Court  ordered  the  judgment 
for  the  plaintiff  in  the  full  amount  claimed." 

That  the  defendant  was  at  liberty,  as  against  the  plaintiff 
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here,  to  show  want  of  consideration  for  the  making  of  the 
note,  and  that  such  want  of  consideration,  if  shown, 
amounted  to  a  full  defense  to  the  action,  are  propositions 
too  plain  to  admit  of  discussion.  The  Code  of  Civil  Pro- 
cedure, section  one  thousand  eight  hundred  and  fiftj-six, 
cited  by  the  counsel  for  the  respondent,  has  wrought  no 
change  in  the  law  in  these  respects. 

Judgment  reversed    and    cause   remanded.     Bemittitur 
forthwith. 


[No.  8,018.1 


ROBERT  A.  THOMPSON,  as  Assigned  of  Joseph  L. 
Kino,  Bankeupt,  i;.  HUGH  H.  TOLAND,  Adminis- 

TEATOE    WITH    THE   WHX    ANNEXED    OF    THE    EsTATB    OF 

John  Simb,  Deceased;  P.  J.  WHITE  and  C.  H. 
BRADFORD,  as  Teustebs  of  the  Estate  of  John 
SiME  &  Co. ;  BENJAMIN  F.  HASTINGS,  as  Surviv- 
iNo  Paetnee,  and  benjamin  F.  HASTINGS,  indi- 

VIDUALLT,    DOING   BUSINESS    UNDEE    THE    NAME   OF   JoHN 

SnoD  &  Co.,  Bankbxtpts;  JOSEPH  M.  DOUGLAS, 
AND  BENJAMIN  F.  HASTINGS. 

Mum  or  Ifmifo  Stocks. —  If  the  owner  of  mining  ttoeki  allowi  his  broker, 
who  parchasee  for  him,  to  hold  the  certificates  in  such  a  manner  that 
they  will  pass  by  delivery  on  the  endorsement  of  the  broker,  with 
Bothlng  on  the  face  of  the  eertiflcates  to  Indicate  that  the  real  owner 
has  any  interest  In  the  stock,  a  purcliaser  in  food  faith  from  the 
hroker,  without  notice  of  the  rights  of  the  real  owner,  acquires  a  good 
title  to  the  same,  even  If  the  broker,  by  a  contract  with  his  principal, 
had  no  right  to  Mil  or  hypothecate  the  stocks  without  the  consent  of  his 
principal. 

Ipm. —  In  this  State,  mining  stocks  properly  endorsed  pass  by  deliyery; 
and  If  the  tme  owner  plaees  them  in  the  hands  of  another,  on  some 
■eeret  trust  between  them,  without  anything  on  the  face  of  the  certifi- 
cates to  show  his  ownership,  he,  and  not  an  Innocent  purchaser  or 
pledgeee,  must  bear  the  loss. 

WOBD  'TBUttrm*'  DT  CaBTiricATn  or  Stock.— The  addition  of  the  word 
"tmstee,**  in  a  certificate  of  stock,  to  the  name  of  the  person  to  whom 
It  Is  issued,  does  not  show  that  such  person  has  not  the  full  right  to 
deal  with  It  as  his  own,  nor  give  the  person  dealing  with  hla  notlet 
that  any  other  person  has  any  interest  in  the  same. 
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AcQutBiNG  INTERSST  ow  Pledgob  IN  STOCK. —  If  the  penoii  who  holda 
mining  stock  In  secret  trust  for  another,  pledges  the  same  for  a  deht 
of  his  own,  and  the  United  States  District  Conrt,  upon  the  hankruptey 
of  the  pledgor,  holds  the  transaction  a  fraud  on  the  Bankrupt  Law, 
and  compels  the  pledgee  to  account  to  the  assignee  of  the  pledgor  for 
the  value  of  the  same,  and  renders  Judgment  against  the  pledgee,  and 
the  pledgee  pays  the  judgment,  he  thereby  acquires  the  title  of  the 
assignee  and  pledgor,  to  the  stock* 

iDiv. —  Though  such  pledge  may  be  a  fraud  under  the  Bankrupt  Law,  as 
between  pledgor  and  pledgee.  It  Is  nevertheless  valid,  as  between  the 
pledgee  and  ce$tut  que  tnui, 

OoNvaasiON  or  Stocks  bt  PLBDon. —  If  one  who  holds  mining  stocks  In 
secret  trust  for  another,  pledges  the  same  for  his  debt,  without  notice 
to  the  pledgee  of  the  interest  of  the  eettui  que  truet,  and  the  pledgee 
sells  the  stock  without  previous  demand  and  notice,  the  right  of  action 
for  the  conversion  is  In  the  pledgor,  and  not  In  the  eeetui  que  trust. 

IDBH. —  If,  in  such  case,  the  oeatui  que  truet  has  a  cause  of  action  outside 
of  the  contract  of  pledge,  he  must  first  pay  or  tender  the  money  for 
which  the  stocks  were  pledged. 

Vbbdict  against  Bvidbncb. —  A  verdict  will  not  be  set  aside  as  contrary 
to  the  evidence,  where  there  were  bat  two  parties  to  the  transaction, 
and  one  of  them  Is  dead,  and  the  survivor,  the  only  witness.  Is  con- 
tradicted on  other  matters,  and  does  not  testify  positively  as  to  the 
existence  of  the  fact  on  which  the  Jury  found. 

Bbdbmptxon  of  Stocks  Plbdgbd. —  The  pledgee  of  mining  stocks,  upon  a 
redemption  of  the  pledge.  Is  not  obliged  to  return  to  the  pledgor  the 
Identical  certificates  pledged,  but  may  return  certificates  corresponding 
to  those  received. 

iDBic.^The  mere  fact  that  the  pledgee  of  mining  stocks  sells  the  par- 
ticular certificatea  pledged,  does  not  render  him  liable  as  for  a 
conversation  of  the  pledge,  provided  the  pledgee,  upon  a  redemption, 
restores  similar  certificates,  and  has  been  at  all  times  ready  to  do  so. 

Action  bt  Plbdgbb  won  Convbbbion  of  Plbdgb. —  The  pledgee,  as  against 
a  stranger  to  the  pledgor  and  wrong  doer,  who  has  converted  the 
pledge,  may  recover  Its  full  value;  for  he  Is  answerable  over  to  the 
pledgor  for  any  Burplus  In  his  hands ;  and  If  he  recovers  In  such  action, 
and  the  wrong  doer  satisfies  the  Judgment*  he  thereby  acquires  a  title  to 
the  pledge. 

PBOCBBDiNoa  IN  Bankbuptct  AM  BtviiniNCB. —  In  an  action  by  ^e  assignee 
In  bankruptcy  of  a  cestui  que  trust  of  the  pledgor,  brought  against  the 
pledgee,  to  recover  the  pledge  or  Ita  valae,  where  the  trust  was  secret, 
and  no  offer  was  made  to  redeem  the  pledge,  proceedings  In  the  United 
States  District  Court  on  the  bankruptcy  of  the  cestui  que  trust  are  ad- 
missible in  evidence  on  behalf  of  the  defendant 

Appxax  fram  the  Distriot  Oonrt,  Twelfth  Jndidal  Dis- 
trict>  City  and  County  of  San  Francisco. 

The  case  was  thus:  Tilden  &  Breed  were  broken  in  San 
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Francisco^  and  engaged  in  buying  mining  stocks  on  oom- 
mission  for  others,  and  when  they  loaned  a  portion  of  the 
money  to  make  a  purchase,  were  in  the  habit  of  keeping 
the  stock  purchased  as  their  security.  Joseph  L.  King 
employed  them  as  his  brokers,  to  buy  mining  stocks,  and 
entered  into  a  contract  with  them,  which  is  contained  in 
the  following  letter: 

^'  San  F&anoisoo,  March  21,  1868. 

Joseph  L.  King,  Esq.,  Virginia: 

Dear  Sir — In  conversation  between  yourself  and  our  Mr. 
Tilden,  a  few  days  since,  certain  general  arrangements 
were  made  as  a  basis  upon  which  our  business  relations 
should  be  conducted.  In  order  to  prevent  any  possible 
misunderstanding  of  the  same  in  the  future,  we  deem  it 
best  to  state  what  is  our  understanding  of  the  position 
which  we  relatively  occupy  towards  each  other  as  agent 
and  principal. 

1.  We  to  buy  and  sell  stock  in  such  manner  as  you  may 
direct,  for  your  account;  our  brokerage  to  be:  On  pur- 
chases or  sales  from  one  dollar  to  ninety-nine  dollars  in- 
clusive, one  half  the  commissions  of  the  San  Francisco 
Stock  and  Exchange  Board.  On  purchase  or  sales  at  or 
over  one  hundred  dollars,  one  half  per  cent,  on  amount. 

2.  You  to  have  an  overdraft,  not  to  exceed  twenty-five 
thousand  dollars,  on  us,  the  amount  of  overdraft  to  be  se- 
cured by  mining  stocks  or  other  collaterals,  at  a  margin  of 
fift^  per  cent,  on  purchase^money.  Interest  the  same  as 
charged  us  by  the  bank 

8.  When  margins  on  any  stock  are  exhausted,  we  to 
have  the  privilege  of  telegraphing  to  you  for  additional  de- 
posit ;  (in  which  case  you  would  be  justified  in  calling  upon 
your  principal.) 

4.  Upon  your  being  advised  of  purchases,  you  will  remit 
fiffy  per  cent  of  the  amount  of  purchase,  we  to  retain  the 
stock;  except  when  you  desire  the  stock  sent  you,  you  will 
so  telegraph,  and  we  draw  against  you  for  full  amount, 
and  except  when  there  is  a  balance  with  us  in  your  favor, 
either  from  sales  or  otherwise,  you  will  remit  only  the  dif- 
ference between  your  credits  and  fifty  per  cent,  of  pur- 
chases. 
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6.  On  all  time  purchases  or  sales  with  money  deposits, 
you  to  remit  the  twenty  per  cent,  or  the  same  to  be  de- 
ducted from  your  credit  balance. 

6.  Telegrams  to  be  at  your  expense  and  risk,  except  when 
it  is  our  error,  when  we  are  charged  with  the  same,  and  ex- 
cept upon  telegraphic  charge  on  your  remittance,  which  we 
also  pay.  Any  errors  resulting  from  deficiences  in  tele- 
graph office  to  be  at  your  risk.  Profit  or  loss  to  be  yours; 
we  to  be  accountable  only  for  sudi  mistakes  as  are  made  in 
our  own  office.  Cost  of  stamps  and  discount  on  exchange 
drawn  against  you  to  be  yours. 

We  have  given  in  the  above,  our  understanding  of  the 
terms  upon  which  we  are  to  transact  your  San  Francisco 
business.  The  accounts  will  be  sent  you  twice  in  each 
week  on  specified  days.  In  all  business  transactions  we 
are  to  be  considered  as  simply  agents  for  you — ^you  to  be 
our  principaL  Should  the  proposition  above  stated  be  the 
same  as  you  understand  as  the  basis  of  our  correspondence, 
please  signify  your  acceptance  of  the  same.  If  there  be 
any  omission  or  discrepancy,  please  notify  us  at  an  early 
date.  At  the  commencement  of  our  business,  we  hope  you 
will  make  your  overdraft  as  light  as  possible,  as  money  is 
quite  tight  just  now,  and  we  are  using  quite  a  large  amount 
at  present  in  our  own  business. 

We  omitted  to  state  that  all  purchases  and  sales  shall  be 
considered  "  regular,'*  t.  e.  settled  next  day,  so  you  can  re- 
mit or  draw  on  the  morning  next  succeeding  the  day  of 
transactions.  If  we  sell  8-3,  you  will  have  credit  the  day 
after  the  sale;  if  we  buy  cash,  or  buy  s-3,  and  the  stock  is 
delivered  the  same  day,  you  will  not  be  charged  until  the  day 
after. 

Hoping  to  hear  from  you  at  an  early  day, 
We  remain  your  obedient  servants, 

TiLDEN  &  Beeed.'' 

Under  the  agreement,  Tilden  &  Breed  bought  mining 
stock  for  King  when  he  directed,  furnishing  a  portion  of  the 
money,  and  keeping  in  their  possession  the  stocks  pur- 
chased. The  certificates  were  issued  by  different  nuning 
corporations,  and  were  in  the  following  form: 
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^  Certificate  962.    Ko.  shares,  10. 

'^  San  Fbanoisoo,  May  28tli,  1868. 
^  Crown  Point  Oold  and  Silver  Mining  Company. 

"  This  certifies  that  Joseph  Tilden is  entitled  to  ten 

shares  of  the  capital  stock  of  the  Crown  Point  Gold  and 
Silver  Mining  Company.  Transferable  on  the  books  of 
the  Company  by  indorsement  hereon,  and  surrender  of  this 
certificate. 

"  Chablbs  E.  Emjot,  Secretary. 
**  A.  Haywood^  President" 

Most  of  the  certificates  had  the  word  "  trustee  "  inserted 
in  the  blank  after  the  name  of  the  person  to  whom  issued. 
On  the  back  of  each  certificate  was  the  following: 

''For  value  received,  I  do  hereby  sell  and  assign  unto 
— shares  of  the  capital  stock  of  the  within  Com- 
pany, standing  in  my  name  on  its  books. 

"Witness  my  hand  this day  of 186  — ." 

The  certificates  of  stock  purchased  by  Tilden  &  Breed 
for  King  were  issued  by  different  mining  corporations,  and 
were  issued  to  several  persons.  On  the  31st  day  of  August, 
1868,  Tilden  &  Breed  failed,  and  were  indebted  to  John 
Sime  &  Co.,  bankers,  composed  of  John  Sime,  B.  F.  Hast- 
ings and  Joseph  M.  Douglass,  about  thirty-five  thousand 
dollars.  They  had  mining  stocks  in  their  hands  purchased 
for  King,  and  had  King's  note  for  the  balance  he^owed 
ihem.  To  secure  Sime  &  Co.  they  assigned  to  them  the 
stocks  they  had  purchased  for  King,  by  filling  up  the  blank 
indorsement  on  the  back,  and  delivered  the  same,  and  also 
King's  note  to  Sime  &  Co.  Before  this  assignment  was 
made,  Sime  &  Co.  were  informed  that  Tilden  &  Breed 
had  pledged  the  stocks  to  F.  Livingstone,  as  security 
for  a  loan  of  about  nine  thousand  dollars;  and,  in  order 
to  obtain  the  stocks,  Sime  &  Co.  allowed  Tilden  & 
Breed  to  draw  a  check  on  their  bank  for  the  amount  due 
Livingstone,  which  they  certified,  and  with  this  check 
Livingstone  was  paid,  and  the  stocks  were  delivered 
to  Sime  &  Co.  September  1,  1868,  King  called  on  Sime 
ft  Co.,  and  asked  to  see  the  stocks.    They  were  shown  to 
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him,  when  he  informed  them  that  the  stocks  were  brought 
for  him  by  Tilden  &  Breed.  Sime  &  Co.  declined  to  recog- 
nize him  as  having  any  interest  in  the  stocks.  All  the 
certificates  of  stock,  except  five  shares  of  Belcher,  and  four 
shares  of  Gould  &  Curry,  which  were  issued  to  King, 
and  by  him  endorsed,  and  fifteen  shares  of  Crown  Point, 
which  were  issued  to  Tilden,  stood  in  the  names  of  various 
persons,  and  were  by  them  endorsed,  and  none  of  them 
indicated  upon  their  face  that  any  person  other  than  the 
possessor  was  the  owner.  King  resided  in  Virginia,  in  the 
State  of  Nevada,  and  sent  his  orders  to  San  Francisco  for 
the  purchase  of  the  stocks.  King  became  insolvent  in 
July,  1868,  and  on  the  4th  day  of  August,  1868,  settled 
with  Tilden  &  Breed,  and  gave  them  his  note  for  the 
balance  due,  twenty-nine  thousand  four  hundred  and 
eighteen  dollars  and  six  cents.  This  note  Tilden  &  Breed, 
between  the  1st  and  5th  of  September,  1868,  delivered  to 
Sime  &  Co.  as  collateral  security  for  their  debt.  On  the 
7th  of  December,  1868,  Tilden  &  Breed  filed  their  petition 
in  bankruptcy  in  the  United  States  District  Court.  April 
21,  1870,  H.  0.  Hyde,  their  assignee,  brought  suit  against 
Sime  &  Co.  to  recover  the  stocks  or  their  value,  as  the 
property  of  Tilden  &  Breed,  converted  by  Sime  &  Co.  to 
their  use,  in  fraud  of  the  creditors.  June  16,  1871,  that 
Court  gave  judgment  in  favor  of  Hyde  for  four  thousand 
one  hundred  and  thirty-eight  dollars  and  fifty  cents.  Sime 
&  Co.  paid  the  judgment  September  4,  1871.  King  was 
adjudged  a  bankrupt  in  the  United  States  District  Court 
on  the  6th  day  of  June,  1871,  and  the  plaintifF  in  this  action 
was  appointed  his  assignee.  No  offer  was  made  to  pay  to 
Sime  &  Co.  King's  note  or  the  money  they  paid  Livingstone, 
or  the  amount  ($35,843.38)  which  Tilden  &  Breed  owed 
them.  The  complaint  in  this  action  was  filed  October  5, 
1871,  and  after  Sime  and  Hastings  had  appeared  in  the 
action;  and  on  the  18th  day  of  October  following,  Sime 
died,  and  defendant  Toland  was  appointed  the  adminis- 
trator of  his  estate.  The  administrator  was  made  a  party 
to  the  action.  The  stocks  were  worth  about  two  hundred 
thousand  dollars  when  the  suit  was  commenced.     On  the 
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14th  day  of  IToyembery  1871,  Sime  &  Co.,  Benjamin  F. 
Hastings,  surviving  partner,  and  individually  doing  busi- 
ness under  the  name  of  John  Sime  &  Co.,  were,  on  the 
petition  of  creditors,  adjudged  bankrupts,  and  in  Decem- 
ber, 1871,  defendants  White  and  Bradford  were  appointed 
trustees  in  bankruptcy  of  the  estate  of  the  bankrupts.  The 
defendants  recovered  judgment  in  the  Court  below,  and  the 
plaintifF  appealed. 

The  other  facts  are  stated  in  the  opinion. 

James  L.  Crittenden,  for  the  Appellant. 

The  Supreme  Court  in  Andrews  v.  Gierke,  a  suit  against. 
brokers  for  value  of  stocks  and  bonds,  bought  for  plaintiflf 
on  a  margin  and  sold  without  due  notice,  says: 

''When  the  stocks  and  bonds  had  been  purchased  by 
Wm.  B.  Clerke  &  Co.,  they  were,  as  between  them  and 
the  plaintiff,  the  property  of  the  latter.  The  firm,  by  the 
agreement,  had  a  right  to  retain  and  sell  them,  when  the 
time  arrived  at  which  they  were  authorized  to  sell.  *  * 
The  substance  of  the  transaction  is  the  same  as  if  the 
plaintiff  had  himself  made  the  purchases,  and  borrowed 
of  the  said  firm  the  money  required  to  pay  for  them,  and 
then,  to  secure  the  defendants,  transferred  the  stock  and 
bonds  to  them  upon  the  same  agreement  as  to  holding  and 
selling  them."  {Andrews  v.  Clerke,  8  Bosworth,  690; 
Clarke  v.  Meigs,  22  How.  Pr.  E.  340 ;  Brass  v.  Worth,  40 
Barb.  648;  Taylor  v.  Ketchum,  6  Robertson,  607;  Read 
y.  Lambert,  10  Abb.  Pr.  R.  N.  S.  428,  1871;  Morgan  v. 
Jaudon,  40  How.  Pr.  B.  866,  1869;  Markham  y.  Jaudon, 
41  N.  T.  285,  1869.) 

The  Court  of  Appeals  of  New  York  in  the  case  of  Mark- 
ham  V.  Javdon,  41  N.  T.  235,  decided,  December,  1869, 
(a  case  identical  with  the  last),  in  a  most  able  and  elabo- 
rate opinion,  approve  and  sustain  the  decision  and  opinion 
in  the  case  of  Brass  v.  Worth.  They  also  declare  in  the 
more  recent  case  of  Morgan  v.  Jaudon,  40  How.  Pr.  R.  366, 
the  same  to  be  the  settled  law  in  the  State  of  New  York. 

In  Anderson  v.  Nicholas,  5  Bosworth,  121,  which  was 
■n  action  for  damages  for  conversion  of  plaintiff's  stock 
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(evidence  by  certificates  endorsed  in  blank)  by  a  defend- 
anty  who  was  a  bona  fide  purchaser  for  value  without  notice, 
the  Court  say: 

"The  defendant  has  in  fact  received  the  certificate  of 
the  plaintiff's  stock;  he  has  employed  third  persons  to  sell 
it  for  him;  it  has  been  sold  in  obedience  to  his  instruc- 
tions; he  received  the  proceeds  of  the  sale;  and  he  is  not 
protected  by  any  legal  authority  to  do  the  acts  so  per- 
formed. This  makes  him  liable  to  the  owners  of  the  stock. 
He  has  dealt  with  their  property  without  their  consent, 
and  received  the  proceeds  on  a  sale  made  by  his  direction. 
Assuming  that  he  acted  in  good  faith,  in  the  belief  that 
the  stock,  when  he  caused  it  to  be  sold,  belonged  to  Bowen, 
is  not  sufficient  to  protect  him.  One  who  deals  with 
or  disposes  of  the  property  of  another,  the  same  not  being 
negotiable,  must  see  to  it  that  he  acts  by  authority  of  one 
who  has  title,  or  who  has  authority  to  confer  sufficient  to 
warrant  such  dealing  or  disposition." 

In  Bead  v.  Lambert,  which  was  a  suit  for  value  of  bonds 
bought  by  defendants  as  brokers  for  plaintiff,  on  a  margin 
of  ten  per  cent,  and  sold  without  orders  or  notice,  the 
Court  say: 

"  The  testator  contributed  some  money  toward  the  pur- 
chase, but  the  larger  portion  of  the  price  was  advanced  by 
the  defendant  The  legal  title  was  in  the  testator.''  {Read 
V.  Lambert,  10  Abb.  Pr.  R  N.  S.  428,  1872.) 

^^A  certificate  of  stock  is  not  necessary  to  constitute  a 
stockholder;  it  is  only  the  evidence  of  the  stock,  and  we 
are  not  aware  of  any  provision  of  law  requiring  that  the 
owner  of  stock  should  have  a  certificate  thereof  to  entitle 
him  to  vote  at  an  election  of  directors  of  the  corporation.*' 

Lord  Ellenborough,  one  of  England's  ablest  and  most 
learned  jurists,  held  that  an  appropriation  of  property  by 
a  broker  to  his  employer  vested  title  in  the  employer, 
though  it  did  not  appear  to  the  public  at  large;  and  that 
a  pledge  of  such  property  by  broker  for  advances  gave  no 
rights  as  against  the  employer  of  the  broker.  {McCombie 
V.  Davies,  6  East,  688.) 

We  understand  the  burden  of  proving  that  Sime  &  Co. 
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are  such  purchasers  is  upon  the  defendants.  To  establish 
this  defense  it  is  necessary  that  they  should  show,  first, 
their  bona  fides;  second,  that  they  purchased;  third,  that 
such  purchase  was  for  value;  fourth,  that  such  purchase 
was  made  and  purchase-money  actually  paid  without 
notice. 

This  doctrine  of  protection  of  innocent  purchasers  for 
value  without  notice  is  a  creature  of  equity  origin.  (Boone 
V.  Chiles,  10  Pet.  210;  Morse  v.  Godfrey,  3  Story's  R.  390.) 

The  defendants  plead  that  Tilden  &  Breed  were  indebted 
to  them  in  a  large  sum  of  money,  and  that  they  received 
the  stocks  sued  for  "  as  collateral  security  for  the  payment 
of  said  indebtedness."  It  is  nowhere  set  up  or  alleged 
by  the  defendants  that  they  paid  any  money  for,  or  made 
any  advance  upon  the  stocks.  It  is  true  that  it  is  alleged 
that  they  paid  a  debt  of  T.  &  B.  to  Livingstone,  but  they 
say  that  it  was  done  at  the  request  of  one  ISTewcomb,  and 
do  not  allege  or  pretend  to  allege  that  the  stocks  were 
either  sold  or  pledged  to  them  for  the  money  so  paid;  but 
all^e  the  contrary,  by  stating  that  they  were  received  as 
collateral  security  for  the  antecedent  indebtedness.  In- 
tendments are  against  the  pleader.  The  utmost  that  the 
defendants  have  claimed  is  that  they  were  pledgees  of  the 
stocks  for  T.  &  B.'s  pre-existing  debt  to  them.  As  a 
pledge  is  not  a  sale,  and  as  there  must  be  a  sale  before 
there  can  be  a  purchaser,  it  is  obvious  that  the  defendants 
were  not  purchasers.  The  position  of  a  person  receiving 
personal  property  as  a  pledge  from  an  agent  who  is  merely 
authorized  to  sell,  is  fully  settled  in  this  State  by  the  case 
of  Wright  v.  Solomon,  19  Cal.  64.  The  Court  there  de- 
cided that  the  owner  could  recover  his  property  from  the 
pledgee,  even  though  the  pledgee  had  made  large  ad- 
vances of  money  at  the  very  time  of  receiving  the  property, 
and  although  he  believed  the  pledgor  to  be  the  owner. 
And  this  is  the  settled  law  in  England,  in  all  of  the  States, 
and  in  the  United  States  Courts.  This  very  question, 
as  to  stocks  pledged  for  an  advance  of  five  thousand 
pounds  was  determined  in  the  case  of  De  Bouchout  v.  Qold- 
smith,  5  Vesey,  Jr.,  E.  211.  A  number  of  cases  supporting 
this  rule  are  given  above. 
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The  non-negotiability  of  certificates  of  stock  was  dis- 
tinctly asserted  and  maintained  in  the  following  cases: 
Anderson  y.  Nicholas,  5  Bosworth,  121,  1859 ;  Anderson  v. 
Nicholas,  28  N.  Y.  600,  1864;  Mechanics'  Bank  v.  N.  T.  & 
N.  H.  R.  B.  Co.,  18  N.  Y.  627, 1856 ;  McCready  v.  Bumsey, 
6  Duct's  R.  574, 1857 ;  Bank  of  Attica  ▼•  Manufacturers'  and 
Traders'  Bank,  20  N.  Y.  507, 1859 ;  NesmUh  v.  Washington 
Bank,  6  Pick.  327,  1828 ;  Quiner  v.  Marblehead  Social  Ins. 
Co.,  10  Mass.  482,  1818;  N.  7.  &  N.  H.  B.  B.  Co.  v. 
Schuyler,  34  K  Y.  30, 1865 ;  Comeau  y.  Guild  Farm  OU  Co,. 
8  Daly,  218,  1850.  Tilden  &  Breed,  being  simple  agents, 
with  no  other  authority  than  to  sell  when  ordered  by  King 
to  do  so,  could  not  barter  or  pledge  King's  shares  of  stock. 
Any  pledge  of  them  by  Tilden  &  Breed  would  be  tortious, 
and  the  holding  of  the  pledgees  would  be  tortious.  A 
tender  would  in  such  case  be  clearly  unnecessary.  A  mere 
agent,  with  power  to  sell  property,  cannot  pledge  the  same 
even  for  advances  at  the  time  of  delivering  the  property  in 
pledge.  (Wright  v.  Solomon,  19  Cal.  64;  Warner  v.  Martin, 
11  How.  U.  S.  R.  209;  Story  on  Agency,  Sec.  113;  2  Kent's 
Com.  4  Ed.  p.  625;  Crump  on  Sale  and  Pledges,  1872,  p. 
4  to  8 ;  McCornbie  v.  Davies,  7  East^  6 ;  Patterson  v.  Tash,  2 
Strange,  1178,  1742;  De  Bouchout  v.  Goldsmith,  6  Vesey, 
Jr.  211,  Stocks  pledged;  Ouichard  v.  Morgan,  4  Moore, 
86,  1819;  Oill  v.  Kymer,  5  Moore,  516,  1821;  Bragg  v. 
Meyer,  1  McAllister,  408,  1858.)  Still  less  could  the  agent 
pledge  when  his  power  was  merely  to  hold  and  sell  only 
when  ordered  by  the  principal.  Such  was  the  position  of 
Tilden  &  Breed  under  their  contract.  If  Tilden  &  Breed 
had  a  lien  on  the  stocks  for  their  advances,  the  lien  was  a 
personal  one  and  could  not  be  transferred  to  another  per- 
son. Such  a  transfer  would  terminate  the  lien  and  release 
the  property  from  any  claim  on  account  of  such  lien.  This 
proposition  of  law  is  too  well  settled  to  require  argument, 
and  we  merely  refer  to  a  few  of  the  many  authorities  which 
establish  it.  (Dauhigny  v.  Duval,  5  Dunford  &  East's  R. 
606 ;  McComhie  v.  Davies,  7  East,  5 ;  Scribner  v.  Maston,  11 
Cal.  303.) 
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Calhoun  Benham,  also  for  the  Appellant|  confined  his 
opening  argument  to  questions  arising  upon  the  issues 
raised  in  the  pleadings,  and  to  the  special  issues  submitted 
to  the  jury,  and  their  findings  thereon,  and  to  alleged  errors 
in  admitting  and  refusing  evidence. 

0.  W.  Gordon  and  Willia/ins  iSe  Bixler,  for  Respondent  To- 
land ;  John  B.  Harmon  and  Williama  A  Thornton,  for  the 
other  Bespondents. 

Tilden  &  Breed  having  transferred  to  Sime  &  Co.,  King's 
note  for  twenty-nine  thousand  four  hundred  and  eighteen 
dollars  and  six  cents,  and  accompanying  stock,  as  security 
for  the  debt  of  Tilden  &  Breed  to  Sime  &  Co.,  no  action 
lies  against  Sime  &  Co.  for  the  stocks,  without  first  paying 
or  tendering  to  them  the  amount  of  said  note;  and  this,  in- 
dependent of  the  negotiability  of  the  certificates  of  stock, 
and  independent  of  King's  ownership,  or  Sime  &  Co.'s  no- 
tice thereof,  which  in  this  branch  of  the  case,  is  a  false 
quantity.  (Tyler  on  Usury,  Pledges  and  Pawn,  pp.  567  to 
574,  inclusive;  Schouler  on  Personal  Property,  523,  4,  5; 
Halliday  v.  Holgaie,  8  Exqr.  L  B.  299 ;  Donald  v.  Suchling, 
1  L.  R  Q.  B.  684;  Lewis  v.  Mott,  86  K  Y.  395 ;  Johnson  v. 
Stear,  16  C.  B.  Bep.  K  S.  836 ;  or  109  E.  0.  L.  Eepts.  880; 
Bloxum  V.  Saunders,  4  Bam.  &  Cress.  941 ;  Winks  v.  Eos' 
sail,  9  Bam.  &  Cress.  872 ;  Jones  v.  Bahilly,  16  Minn«  821 ; 
Jarvis  v.  Rogers,  18  Mass.  105.)  Sime  &  Co.  having  paid 
Livingstone  nine  thousand  one  hundred  and  forty-four  dol- 
lars, for  which  most  of  the  stocks  in  controversy  were 
pledged  to  him  by  Tilden  &  Breed,  became  subrogated  to 
his  rights,  which  was  that  of  a  holder  for  value  without 
notice,  and  no  action  lies  against  Sime  &  Co.  for  the 
stocks  without  payment  or  tender.  This,  too,  regardless 
of  the  question  of  notice  of  the  equitable  rights,  if  any, 
in  King.    (Same  authorities  cited.) 

The  stocks  were  transferable  by  endorsement  and  deliv- 
ery, just  as  n^otiable  paper,  and  Sime  &  Co.  having  ob- 
tained them  from  Tilden  &  Breed,  as  security  for  a  debt 
from  the  latter  to  the  former,  of  thirty-five  thousand  eight 
hundred  and  forty-three  dollars  and  fifty-eight  cents,  with- 
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out  notice  of  King's  claim,  no  action  lies  against  Sime  & 
Co.  for  the  stocks,  without  first  paying  or  tendering  the 
amount  of  such  debt,  which  the  jury  finds  was  not^done, 
and  plaintiff  does  not  pretend  was  ev^i  attempted. 
(McNeil  V.  Tenth  National  Bank,  46  K  T.  825 ;  Bretva- 
ter  V.  Sime,  42  Cal.  139,  and  cases  cited;  1  Hittel,  Art 
943 ;  2  Parson's  Notes  and  Bills,  42-3 ;  Ooldstein  v.  Hart, 
30  Cal.  375  bottom,  376  top;  Donald  v.  Suckling,  1 
Law  Reports  Q.  B.  584,  616;  Halliday  v.  Holgate,  8 
Exqr.  299 ;  Johnson  v.  Stewr,  109  K  C.  Law,  832 ;  Story 
on  Bailment,  Sec  327;  Leitch  v.  Wells,  8  Sickles,  585.) 
The  suit  of  Hyde,  assignee,  in  bankruptcy  of  Til  den  & 
Breed,  against  Sime  &  Co.,  was  a  former  recovery  by 
King's  bailees,  Tilden  &  Breed,  and  bars  this  action  by 
King's  assignee  in  bankruptcy.  Tilden  &  Breed,  if  not  the 
owners  of  tihese  akocks  themselves,  were  lihe  pledgees  pf 
them  from  King.  As  such  pledgees,  they  had  the  right  to 
sue  for  any  conversion  of  them,  and  recover  the  whole  value 
thereof,  and  such  recovery  is  a  good  answer  to  any  subse- 
quent suit  by  the  pledgor.  (Treadwell  v.  David,  34  Cal. 
606;  Oreen  v.  Clarke,  2  Kern,  343,  354;  Casey  v.  Suter,  36 
M.  D.  1 ;  Chicago  B.  Co.  v.  Shultz,  55  HI.  423 ;  Betts  v. 
Mouser,  Wright's  Ohio,  745 ;  Dillenback  v.  Jerome,  7  Cow. 
300 ;  City  of  St.  Lovds  v.  Bissell,  46  Ma  157.) 

Counsel  on  the  other  side  claim  that  the  Hyde  suit  was 
only  to  set  aside  the  transfer  of  Tilden  &  Breed  to  Sime  & 
Co.,  on  the  ground  of  a  fraudulent  preference^  and  hence  it 
was  not  for  the  same  cause  of  action. 

But  the  action  of  the  Bankrupt  Courts  under  the  circum- 
stances, was  quasi  in  rem.  The  possession,  right  of  posses- 
sion, and  legal  title  of  the  stocks  were  in  Tilden  &  Breed, 
and  not  in  King,  on  the  81st  of  August,  1868.  At  most. 
King  had  a  mere  right  to  redeem.  This  property  in  Tilden 
&  Breed  passed  to  Hyde^  as  assignee,  with  all  its  incidents, 
and  could  be  adjudicated  by  the  U.  S.  District  Court  in 
Bankruptcy.  (Garwood  v.  Oarwood,  29  CaL  272;  McCul- 
lough  V.  Clark,  41  Cal.  302 ;  CaaijoUe  v.  Ferrie,  18  Wallace 
474 ;  2  Smith's  Ld.  Cases,  7  Amer.  ed.  pp.  808-822 ;  on  Es- 
toppels in  rem.  Duchess  of  Kingston's  case;  Scott  v.  Sher^ 
man,  2  Wnu  Blackstone,  978.) 
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Calhoun  Benham,  in  reply  to  respondent's  point  that  the 
plaintiff  conld  not  recover  without  a  tender,  argued  that 
Sime  &  Co.  were  not  the  owners  of  the  note  at  the  trial,  and 
never  were;  and  a  payment  of  it  by  Eling  to  defendants  or 
to  Sime  &  Co.  would  not  have  b^n  a  satisfaction  of  the 
note.  Tilden  &  Breed  did  not  transfer  the  note  to  Sime  & 
Co.  as  security  for  their  debts  to  Sime  &  Co.  And,  if  they 
did,  the  transfer  was  void,  as  they  were  insolvent.  And  if 
they  had  so  transferred  it,  Sime  &  Co.  could  not  have 
claimed  its  payment,  because  they  were  not  owners  or 
holders  of  it  at  any  time  after  they  surrendered  it  to  Hyde. 

That  there  was  no  presumption  in  law  that  Livingstone 
had  a  valid  pledge.  Omnia  presumuntur  rite  acta  does  not 
apply  to  private  individuals. 

Also,  in  reply  to  respondent's  point  that  the  stocks  were 
transferable  by  indorsement  and  delivery,  he  said,  this  is  not 
an  open  question.  Here  was  mala  fides  —  a  taking  by  fraud. 
Stocks  are  not  negotiable,  though  they  pass  by  indorsement 
and  delivery.  Sime  &  Ca  would  not  have  been  innocent 
purchasers  or  pledgees,  quoad  Tilden  &  Breed's  debt  to 
them,  even  though  the  stocks  had  been  negotiable  paper, 
and  actually  pledged  for  the  old  debt,  and  they  had  not  had 
notice  of  King's  title. 

They  parted,  according  to  the  theory  of  this  point,  with 
nothing — securities  or  anything  else — ^as  the  transfer  was  a 
nullity  as  to  Sime  &  Ca,  with  not  even  their  right  to  any 
particular  judicial  process,  which  at  least  is  necessary  un- 
der the  rule  in  California.  (Weaver  v.  Borden,  49  IT.  T. 
286;  Morse  v.  Godfrey,  8  Story,  889,  and  cases  heretofore 
dted ;  Payne  v.  Bensley,  8  CaL  260 ;  and  Bobinson  v.  Smith, 
14  CaL  94. 

By  the  Court,  Cbookbtt,  J.: 

In  the  view  we  take  of  this  case,  it  will  be  unnecessary^  to 
consider  many  of  the  points  which  have  been  elaborately 
discussed  by  counsel.  There  is  no  conflict  in  the  evidence 
to  the  effect  tfthat  when  the  stock  certificates  in  controversy 
were  delivered  to  Sime  &  Co.,  as  collateral  security  for  the 
indebtedness  of  Tilden  &  Breed,  they  were  properlj  en- 
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dorsed,  so  as  to  pass  by  delivery.  There  was  nothing  on 
the  face  of  them  to  raise  a  suspicion  that  they  were  not  the 
property  of  Tilden  &  Breed ;  and  the  jury  finds^  on  evidence 
substantially  conflicting,  that  Sime  &  Co.  received  the 
certificates  in  good  faiUi,  and  without  notice  of  King's  al- 
leged equities.  We,  therefore,  cannot  disturb  the  verdict 
on  this  point  The  jury  also  finds  that  the  certificates  were 
delivered  to  Sime  &  Co.  with  the  consent  of  Tilden  & 
Breed,  as  collateral  security  for  the  indebtedness  of  the 
latter  firm  to  the  former,  for  a  sum  exceeding  thirty-five 
thousand  dollars,  no  portion  of  which  has  been  paid  or 
tendered.  We  think  the  evidence  warranted  this  finding, 
and  that  Tilden  &  Breed  assented  to  the  delivery  of  the 
certificates  and  their  hypothecation,  as  above  stated.  King 
had  permitted  the  certificates  to  remain  in  the  hands  of 
Tilden  &  Breed,  indorsed  in  such  manner  that  they  would 
pass  by  delivery,  and  with  nothing  on  their  face  to  indicate 
that  he  had  any  interest  in  them,  or  that  they  were  not  tlie 
property  of  Tilden  &  Breed,  whom  he  has  clothed  with  all 
the  usual  indicia  of  the  ownership  of  mining  stocks.  He 
had  placed  them  in  a  position  to  deal  with  the  stocks 
as  though  they  were  the  absolute  owners.  They  could  at 
any  time  have  caused  them  to  be  transferred  on  the  books 
of  the  respective  mining  corporations  into  their  own  names, 
and  any  purchaser  or  pledgee  holding  under  them  could 
also  have  done  so.  If  they  had  no  right  under  the  contract 
between  them  to  sell  or  hypothecate  the  stocks  except  with 
his  consent,  he  nevertheless  clothed  them  with  such  an  ap- 
parent ownership  as  to  mislead  the  public,  and  to  enable 
Tilden  &  Breed  to  hold  themselves  out  as  the  owners,  and 
thus  defraud  innocent  persons  dealing  with  them  in  good 
faith.  Under  such  circumstances,  the  party  who  places 
another  in  a  position  to  enable  him  to  practice  the  fraud 
should  suffer  the  loss  rather  than  an  innocent  person  who 
deals  with  him  on  the  faith  of  the  usual  indicia  of  ownership 
with  which  the  true  owner  has  invested  him. 

If  King  had  desired  to  preserve  his  alleged  rights,  and 
to  prevent  an  abuse  by  Tilden  &  Breed  of  the  secret  trust 
on  which  it  is  claimed  they  held  the  stocks,  he  should  have 
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Been  to  it  that  the  nature  of  the  trust  appeared  on  the  face 
of  the  certificates,  or  in  some  other  method  have  placed  it 
out  of  their  power  to  deal  with  the  stocks  as  their  own.  In 
this  State,  mining  stocks,  properly  indorsed,  pass  by  deliv- 
ery almost  as  currently  as  bank  notes ;  and  if  the  true  owner 
places  them,  or  knowingly  allows  them  to  remain  in  that 
condition  in  the  hands  of  another,  on  some  secret  trust  be- 
tween them,  he,  and  not  an  innocent  purchaser  or  pledgee, 
must  l)oar  the  loss  resulting  from  a  breach  of  the  trust. 
This  point  was  substantially  decided  in  Brewster  v.  8ime, 
42  (Jal.  130,  and  we  see  no  reason  to  doubt  the  correctness 
of  the  proposition.  We  are,  therefore,  of  opinion  that  the 
transaction  between  Sime  &  Co.  on  the  one  side,  and  Tilden 
&  Breed  on  the  other,  is  to  be  treated,  for  the  purposes  of 
this  action,  as  though  the  latter  had  the  absolute  right  as 
against  King,  to  pledge  the  stocks  on  the  31st  of  August, 
1868,  when  they  were  hypothecated.  It  appears,  however, 
that  the  District  Court  of  the  United  States,  in  an  action 
between  the  assignee  in  bankruptcy  of  Tilden  &  Breed  as 
plaintiffs  and  Sime  &  Co.  as  defendants,  held  the  hypothe- 
cation to  the  latter,  under  the  circumstances,  to  be  a  fraud 
upon  the  bankrupt  law,  and,  therefore,  void  as  against  the 
other  creditors  of  Tilden  &  Breed.  It,  therefore,  compelled 
Sime  &  Co.  to  actount  to  the  assignee  for  the  value  of  the 
stocks.  But  this  cannot  improve  the  status  of  the  plaintiff 
in  this  action.  Though  void  under  the  bankrupt  law  as 
against  the  other  creditors  of  Tilden  &  Breed,  the  transac- 
tion was  valid  as  against  King  and  every  one  else ;  and  when 
Sime  &  Co.  paid  to  the  assignee  of  Tilden  &  Breed  the 
value  of  the  stocks,  they  thereby  acquired  whatever  title 
the  assignee  had  to  them.  The  effect  of  the  satisfaction  of 
that  judsrment  was  to  vest  the  title  of  the  assignee  in  Sime 
&  Co.  But  so  far  as  King's  rights  are  concerned,  they  are 
no  greater  than  they  were  before.  The  case  then  resolves 
itself  into  this :  that  Sime  &  Co.,  in  good  faith  and  without 
notice  of  King's  alleged  equities,  received  these  stocks  from 
Tilden  &  Breed,  who  were  the  apparent  owners,  with  the 
usual  indicia  of  ownership,  as  a  pledge  to  secure  the  pay- 
ment of  a  subsisting  debt,  which  has  never  been  paid  or 
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dorsed,  so  as  to  pass  by  delivery.  There  was  nothing  on 
the  face  of  them  to  raise  a  suspicion  that  they  were  not  the 
property  of  Tilden  &  Breed ;  and  the  jury  finds,  on  evidence 
substantially  conflicting,  that  Sime  &  Ca  received  the 
certificates  in  good  faith,  and  without  notice  of  King's  al- 
leged equities.  We,  therefore,  cannot  disturb  the  verdict 
on  this  point.  The  jury  also  finds  that  the  certificates  were 
delivered  to  Sime  &  Co.  with  the  consent  of  Tilden  & 
Breed,  as  collateral  security  for  the  indebtedness  of  the 
latter  firm  to  the  former,  for  a  sum  exceeding  thirty-five 
thousand  dollars,  no  portion  of  which  has  been  paid  or 
tendered.  We  think  the  evidence  warranted  this  finding, 
and  that  Tilden  &  Breed  assented  to  the  delivery  of  the 
certificates  and  their  hypothecation,  as  above  stated.  King 
had  permitted  the  certificates  to  remain  in  the  hands  of 
Tilden  &  Breed,  indorsed  in  such  manner  that  they  would 
pass  by  delivery,  and  with  nothing  on  their  face  to  indicate 
that  he  had  any  interest  in  them,  or  that  they  were  not  the 
property  of  Tilden  &  Breed,  whom  he  has  clothed  with  all 
the  usual  indicia  of  the  ownership  of  mining  Btocks.  He 
had  placed  them  in  a  position  to  deal  with  the  stocks 
as  though  they  were  the  absolute  owners.  They  could  at 
any  time  have  caused  them  to  be  transferred  on  the  books 
of  the  respective  mining  corporations  into  their  own  names, 
and  any  purchaser  or  pledgee  holding  under  them  could 
also  have  done  so.  If  they  had  no  right  under  the  contract 
between  them  to  sell  or  hypothecate  the  stocks  except  with 
his  consent,  he  nevertheless  clothed  them  with  such  an  ap- 
parent ownership  as  to  mislead  the  public,  and  to  enable 
Tilden  &  Breed  to  hold  themselves  out  as  the  owners,  and 
thus  defraud  innocent  persons  dealing  with  them  in  good 
faith.  Under  such  circumstances,  the  party  who  places 
another  in  a  position  to  enable  him  to  practice  the  fraud 
should  suffer  the  loss  rather  than  an  innocent  person  who 
deals  with  him  on  the  faith  of  the  usual  indicia  of  ownership 
with  which  the  true  owner  has  invested  him. 

If  King  had  desired  to  preserve  his  alleged  rights,  and 
to  prevent  an  abuse  by  Tilden  &  Breed  of  the  secret  trust 
on  which  it  is  claimed  they  held  the  stocks,  he  should  have 
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seen  to  it  that  the  nature  of  the  trust  appeared  on  the  face 
of  the  certificates,  or  in  some  other  method  have  placed  it 
ont  of  their  power  to  deal  with  the  stocks  as  their  own.  In 
this  State,  mining  stocks,  properly  indorsed,  pass  by  deliv- 
ery almost  as  currently  as  bank  notes ;  and  if  the  true  owner 
places  them,  or  knowingly  allows  them  to  remain  in  that 
condition  in  the  hands  of  another,  on  some  secret  trust  be- 
tween them,  he,  and  not  an  innocent  purchaser  or  pledgee, 
must  l)oar  the  loss  resulting  from  a  breach  of  the  trust. 
This  point  was  substantially  decided  in  Brewster  v.  Sime, 
42  ('al.  139,  and  we  see  no  reason  to  doubt  the  correctness 
of  the  proposition.  We  are,  therefore,  of  opinion  that  the 
transaction  between  Sime  &  Co.  on  the  one  side,  and  Tilden 
&  Breed  on  the  other,  is  to  be  treated,  for  the  purposes  of 
this  action,  as  though  the  latter  had  the  absolute  right  as 
against  King,  to  pledge  the  stocks  on  the  31st  of  August, 
1868,  when  they  were  hypothecated.  It  appears,  however, 
that  the  District  Court  of  the  United  States,  in  an  action 
between  the  assignee  in  bankruptcy  of  Tilden  &  Breed  as 
plaintiffs  and  Sime  &  Co.  as  defendants,  held  the  hypothe- 
cation to  the  latter,  under  the  circumstances,  to  be  a  fraud 
upon  the  bankrupt  law,  and,  therefore,  void  as  against  the 
other  creditors  of  Tilden  &  Breed.  It,  therefore,  compelled 
Sime  &  Co.  to  act^ount  to  the  assignee  for  the  value  of  the 
stocks.  But  this  cannot  improve  the  status  of  the  plaintiff 
in  this  action.  Though  void  under  the  bankrupt  law  as 
against  the  other  creditors  of  Tilden  &  Breed,  the  transac- 
tion was  valid  as  against  King  and  every  one  else ;  and  when 
Sime  &  Co.  paid  to  the  assignee  of  Tilden  &  Breed  the 
value  of  the  stocks,  they  thereby  acquired  whatever  title 
the  assignee  had  to  them.  The  effect  of  the  satisfaction  of 
that  judsrment  was  to  vest  the  title  of  the  assignee  in  Sime 
&  Co.  But  so  far  as  King's  rights  are  concerned,  they  are 
no  greater  than  they  were  before.  The  case  then  resolves 
itself  into  this :  that  Sime  &  Co.,  in  good  faith  and  without 
notice  of  King's  alleged  equities,  received  these  stocks  from 
Tilden  &  Breed,  who  were  the  apparent  owners,  with  the 
usual  indicia  of  ownership,  as  a  pledge  to  secure  the  pay- 
mi»nt  of  a  subsisting  debt,  which  has  never  been  paid  or 

C4L.  RSPB.  XLVniw— 4 


114  Thompson  v.  Touuni.  [Sup.  Ot 


Opinion  of  the  Court  —  Crockett,  J« 


tendered.  TTnder  these  circumstances.  King's  alleged 
rights,  founded  on  the  secret  trust  between  himself  and 
Tilden  &  Breed,  are  subordinate  to  those  of  the  pledgee's. 
It  remains  to  be  considered  to  what  extent,  if  at  all,  King's 
rights  are  affected  by  the  fact  that  Sime  &  Co.  sold,  a  por- 
tion of  the  stocks  and  converted  them  to  their  own  use, 
without  a  previous  demand  and  notice.  As  we  have  seen, 
the  stocks  are  to  be  deemed  as  against  King,  to  have  been 
held  by  Sime  &  Co.  under  a  valid  pledge  to  secure  a  debt 
due  from  Tilden  &  Breed. 

If  Sime  &  Co.  have  unlawfully  sold  and  converted 
the  stocks  without  a  previous  demand  and  notice,  it  was 
the  rights  of  Tilden  &  Breed,  the  pledgors,  and  not  those 
of  King,  which  were  injuriously  affected.  The  contract 
of  pledge  was  between  Sime  &  Co.  and  Tilden  &  Breed; 
and  the  right  of  action  for  violation  of  the  contract  or  a 
breach  of  duty  by  the  pledgee,  was  in  the  pledgors  and 
not  in  a  stranger  to  the  transaction. 

It  is  a  sufficient  answer  to  any  action  by  King  founded 
on  his  supposed  rights,  if  any  he  has  outside  of  the  contract 
of  pledge  between  Sime  &  Co.  and  Tilden  &  Breed,  that  the 
stocks  were  held  under  a  pledge  which  was  valid  as  against 
him,  and  to  which  he  was  a  stranger,  and  that  the  debt 
for  which  they  were  pledged  has  not  been  paid  or  ten- 
dered. 

Among  the  numerous  rulings  of  the  Court  below,  which 
the  plaintiff  claims  to  have  been  erroneous,  we  discover  no 
error  which  could  injuriously  affect  the  plaintiff  in  the  view 
we  have  taken  of  the  case. 

Judgment  and  order  affirmed* 

By  the  Court,  Cbookbtt,  J.,  on  petition  for  a  rehearing. 

A  rehearing  is  asked  on  the  ground  that  by  the  un- 
eontradicted  testimony  of  Kewcomb,  when  Sime  &  Co. 
received  the  stocks,  and  particularly  those  pledged  to 
Livingstone,  Sime  had  express  notice  that  they  belonged 
to  King.  The  jury  found  otherwise;  and  it  is  insisted 
that  the  verdict  on  this  point  is  not  only  wholly  unsup- 
ported by  any  evidence  in  the  causey  but  is  directly  oon- 
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trary  to  the  testimony  of  Newcomb.  It  is  to  be  observed, 
however^  that  Sime  died  pending  the  action,  and  his  tes- 
timony was  not  obtained.  The  only  evidence  of  express 
notice  to  Sime  is  to  be  found  in  the  testimony  of  Newcomb, 
relating  to  a  conversation  between  them  at  which  no  one 
else  was  present.  The  conversation  occurred  on  the  day 
of  the  failure  of  Tilden  &  Breed,  and  amidst  the  confusion 
and  excitement  naturally  attending  such  an  event  It  was 
a  conversation  between  a  clerk  of  the  bankrupt  firm  and 
one  of  its  creditors  for  a  large  sum,  eagerly  in  search  of 
information  as  to  its  assets.  Evidence  of  a  conversation, 
resting  only  in  the  memory  of  a  single  witness,  is  ordinarily 
the  most  unsatisfactory  of  all  evidence.  Conversations 
are  so  easily  misunderstood,  particularly  under  circum- 
stances of  excitement,  and  the  human  memory  is  so  treach- 
erous, that  testimony  of  this  character  is  held  by  all  courts 
to  be  the  weakest  of  all  evidence.  Moreover,  Newcomb 
was  contradicted  by  Hastings  in  respect  to  some  of  the 
circumstances  attending  the  giving  of  the  check  to  redeem 
the  stocks  from  Livingstone,  and  on  his  cross<examination 
he  testified  that  Sime  &  Co.  ^^knew  from  me  that  the 
stocks  in  Livingstone's  possession  belonged  to  King,  or  a 
portion  of  them,  anyway;  but  I  don't  testify,  and  I  have 
not  testified  that  I  told  them  in  so  many  words  that  they 
were  King's  stocks."  Under  these  circumstances,  while 
there  is  nothing  to  impeach  his  integrity,  we  cannot  say 
that  the  jury  was  not  authorized  to  distrust  the  accuracy  of 
Newcomb's  recollection  of  the  conversation.  It  was  in- 
cumbent on  the  plaintiff  to  prove  notice  ^to  Sime  &  Co.  of 
King's  equities;  and,  under  the  circumstances  already 
stated,  it  was  for  the  jury  to  determine  whether  the  evi- 
dence on  this  point  was  sufficiently  satisfactory  to  establish 
affirmatively  the  fact  of  the  notice.  Their  finding  being 
in  the  negative,  we  would  not  be  justified  in  setting  aside 
the  verdict  on  the  ground  that  it  is  unsupported  by  the 
evidence.  But,  waiving  this  question,  we  think  the  judg- 
ment ought  to  be  affirmed  on.  another  ground.  There  can 
be  no  doubt  that  Tilden  &  Breed  were  entitled  to  hold 
the  stocks  as  collateral  security  for  King's  note.     The  note 
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itselfy  and  the  stocks  as  collateral  security  for  its  payment, 
were  delivered  to  Sime  &  Co.,  as  collateral  security  for  the 
indebtedness  of  Tilden  &  Breed.  It  cannot  be  doubted 
that  Tilden  &  Breed,  the  holders  of  King's  note,  had  the 
right  to  pledge  it  to  Sime  &  Co.,  and  to  deliver  to  them, 
as  collateral  security  for  the  note,  the  stocks  held  in  pledge 
to  secure  its  payment.  Though  this  transaction  was  held 
to  be  a  fraud  on  the  Bankrupt  Law  as  against  the  creditors 
of  Tilden  &  Breed,  and  void  as  against  ^em,  it  was  never- 
theless, valid  as  against  King.  As  to  him,  Sime  &  Co. 
became  the  lawful  holders  of  the  note,  and  of  the  stocks, 
as  collateral  security  for  it  As  pledgee  of  the  stocks, 
holding  them  for  the  security  for  King's  note,  it  would  not 
have  been  incumbent  on  them,  upon  a  redemption  of 
the  pledge,  to  return  to  the  pledgor  the  same  identical 
certificates  which  they  had  received,  but  it  would  have 
been  a  sufficient  discharge  of  their  duty  as  pledgees  to 
have  kept  on  hand,  and  to  have  been  ready  at  all  times, 
on  a  redemption  of  the  pledge,  to  restore  to  the  pledgor 
certificates  of  stock  corresponding  to  those  received  of  the 
pledgor.  (Atkins  v.  Oamble,  42  Cal.  86 ;  and  cases  there 
cited.)  The  mere  fact^  therefore,  that  Sime  &  Ca  had 
sold  these  particular  certificates,  did  not  of  itself  render 
them  liable  as  for  a  conversion  of  the  pledge.  If  they  had 
continued  to  be  the  holders  of  King's  note,  he  could  not 
have  put  them  in  default,  except  by  a  tender  of  payment 
and  a  demand  for  the  stocks ;  and  they  would  not  have  been 
in  default,  if  upon  such  tender  and  demand  they  had  offered 
to  restore  to  them  other  similar  certificates,  and  had  shown 
that  they  had  at  all  times  been  ready  to  do  so.  But  he 
could  not  have  maintained  the  action  without  a  tender  and 
demand.  It  appears,  however,  the  District  Court  of  the 
United  States  held  the  transaction  between  Sime  &  Co. 
and  Tilden  &  Breed,  to  be  void  as  against  the  creditors  of 
the  latter,  and  compelled  Sime  &  Co.  not  only  to  surrender 
the  note,  but  to  account  for  the  value  of  the  stocks.  The 
effect  of  this  decree  was  to  adjudge  that  as  between  the  as- 
signee of  Tilden  &  Breed  and  Sime  &  Co.  there  had  been 
no  valid  pledge  of  King's  note,  and  the  stocks  as  collateral 
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security  for  its  payment.  In  other  words,  it  restored  the 
note  to  the  assignee  with  the  same  rights  as  though  Tilden 
&  Breed  had  never  attempted  to  pledge  it  to  Sime  &  Oo. 
Bnt  in  the  meantime,  Sime  &  Co.  had  disposed  of  the 
stocks  and  converted  the  proceeds  to  their  own  use.  In 
whom  was  the  right  of  action  for  the  conversion  1  Was  it 
in  King,  or  in  the  assignee  of  Tilden  &  Breed  as  the  holder 
of  King's  note,  and  as  pledgee  of  the  stocks  to  secure  its 
payment  ?  In  Treadwdl  v.  Davis,  34  Cal.  606,  we  had  oc- 
casion to  consider  the  question,  whether  the  pledgee,  in  an 
action  against  a  stranger  for  a  conversion  of  the  pledge, 
was  entitled  to  recover  the  value  of  the  pledge,  or  only  the 
value  of  his  special  interest  in  it.  We  say,  "  the  rule  ap- 
pears to  be  well  settled  that  in  an  action  by  the  pledgee 
against  a  stranger  for  the  conversion  of  goods,  the  plaintiff 
is  entitled  to  recover  the  full  value  of  the  goods,  because 
he  is  answerable  over  to  the  pledgor  for  the  surplus.  But 
if  the  goods  be  converted  by  the  owner,  or  by  any  one  act- 
ing in  privity  with  him,  the  pledgee  can  recover  only  the 
value  of  his  special  interest  in  the  pledge;"  and  we  cite  in 
support  of  this  proposition,  Story  on  Bailment,  Sec  352; 
Lyle  V.  Barber,  6  Bin.  467 ;  Hey  den  &  Smith's  Case,  6  Coke, 
486;  Ingersoll  v.  Van  Bokkelen,  7  Cow.  670;  Pomeroy  v. 
Smith,  17  Pick.  85,  to  which  many  other  authorities  might 
be  added.  Assuming  this  to  be  the  correct  rule  (of  which 
we  have  no  doubt),  the  assignee  of  Tilden  &  Breed,  as 
pledgee  of  the  stocks,  was  entitled  to  recover  their  full  value 
from  Sime  ft  Co.,  who,  on  the  plaintiff's  theory,  were 
strangers  to  King,  and  not  acting  in  privity  with  him.  The 
complaint  charges  them  to  be  naked  wrongdoers,  who 
wrongfully  and  fraudulently  obtained  possession  of  the 
stocks,  without  the  knowledge  or  consent  either  of  King  or 
Tilden  &  Breed;  and  the  plaintiff  now  contends  that  they 
wrongfully  and  unlawfully  obtained  possession  of  the  stocks, 
and  converted  them  to  their  own  use,  with  full  notice  of 
Eang's  rights.  If  this  be  so,  th^  were  wrong  doers,  and 
oould  not  have  acted  in  privity  with  King.  In  an  action 
against  them,  the  assignee  of  Tilden  &  Breed,  as  pledgee 
of  the  stocks,  was  therefore  entitled  to  recover  their  full 
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value  as  he  appears  to  have  done.  The  effect  of  this  re- 
oovery  and  the  satisfaction  of  it  by  Sime  &  Co.,  was  to  vest 
in  them  a  title  to  the  stocks  or  their  proceeds.  In  any 
events  it  cannot  be  doubted  that  the  assignee  of  Tilden  & 
Sreed,  as  pledgee  of  the  stocks,  was  entitled  to  recover  the 
value  of  his  special  interest  in  them;  and  it  appears  that 
the  stocks,  at  the  time  of  their  conversion,  were  worth  much 
less  than  the  debt  for  which  they  were  pledged  to  Tilden  & 
Breed.  This  value  was  ascertained  by  the  judgment  of  the 
Court,  and  was  paid  by  Sime  &  Co.  to  the  assignee  of  Tilden 
&  Breed.  No  interest  was  left  in  King  on  which  he  or  his 
assignee  could  maintain  an  action  against  Sime  &  Co.  The 
point  is  made  that  the  proceedings  in  the  Bankruptcy  Court 
were  not  admissible  in  evidence  under  the  pleadings;  but 
we  are  of  a  contrary  opinion. 

The  petition  for  a  rehearing  is  denied* 

Mr.  Justice  MoKinstby  did  not  express  an  opinion  on  the 
application  for  a  rehearing. 

Mr,  Chief  Justice  Wai^laob,  being  disqualified,  did  not 
participate  in  the  decision  of  this  case. 


[No.  8.49S.] 


JOSE  DOLOEES  GUERRERO  bt  ai..  v.  BARTOLO 

BALLERINO. 

Mm  Admintstsatob  a  PoBCRAsaB  AT  HI8  owK  Salb. —  Caw  stated  where 
the  eridence  ahowa  that  an  admlnlitrator,  through  another  persotn,  waa 
the  pnrchaeer  at  the  eale  of  the  Intestate*!  land,  made  hy  himself,  and 
where  the  finding  of  the  Court  below,  that  the  administrator  was  not  tha 
real  pnrchaser.  Is  set  aside  as  being  not  sustained  by  the  erldenoa. 

IV   AOMXNXaTmATOB    BUTB    AT    HI8    OWN    BAIM,    HB    BBCOMBS    A    TBUBTBB.— -  If 

an  administrator  becomes  a  purchaser,  through  another  person,  of  the 
land  of  the  estate  sold  by  him,  the  heirs  of  the  Intestate  may  haTa  hla 
declared  a  trustee*  and  compel  him  to  convey  the  land  to  them. 

Appeiat.  from  the  District  Courts  Seventeenth  Judicial 
Distrioti  County  of  Lob  Angelefr 
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Vicente  Guerrero,  on  the  25th  day  of  March,  1861,  was 
the  owner  of  a  lot  of  land  in  the  city  of  Los  Angeles,  and. 
on  that  day  borrowed  of  the  defendant  fourteen  hundred 
dollars,  and  to  secure  the  same,  gave  the  defendant  a  mort- 
gage on  the  lot,  and  gave  his  promissory  note,  bearing  in- 
terest at  two  per  cent  per  month,  payable  on  or  before  the 
y.st  day  of  November  following.  On  the  16th  of  November, 
1861,  Guerrero,  the  note  not  having  been  paid,  gave  the 
defendant  possession  of  the  lot  and  buildings  thereon,  un- 
der the  agreement  that  the  defendant  should  coUect  the 
rents,  and  out  of  the  same  pay  the  taxes  and  repairs,  and 
credit  the  balance  on  the  note. 

In  March,  1865,  Guerrero  died,  leaving  four  children, 
three  sons  and  a  daughter.  Afterwards,  and  in  1865,  the 
daughter  died,  leaving  four  children.  The  three  surviving 
sons  and  the  children  of  the  deceased  daughter  were  the 
plaintiffs  here.  The  defendant,  in  May,  1865,  was  ap- 
pointed administrator  of  Guerrero^s  estate.  He  filed  the 
note  and  mortgage  as  a  claim  against  the  estate,  giving 
credits  thereon  for  rents  received,  and  it  was  allowed  by 
the  Probate  Judge  to  the  amount  of  one  thousand  eight 
hundred  and  ten  dollars  and  fifty  cents.  There  were  no  other 
claims,  except  the  expenses  of  administration.  On  the 
10th  of  September,  1866,  he  filed  a  petition  for  the  sale  of 
the  mortgaged  premises,  procured  from  the  Probate  Court 
an  order  of  sale;  and,  on  the  23d  day  of  January,  1868,  the 
administrator  filed  his  report  of  the  sale,  in  which  he  stated 
that  he  had  sold  the  lot  on  the  7th  day  of  March,  1867,  at 
public  auction,  to  H.  J.  Yarrow,  for  the  sum  of  one  thou- 
sand nine  hundred  dollars.  On  the  3d  day  of  February, 
1868,  the  Probate  Court  affirmed  the  sale.  The  adminis- 
trator's deed  to  Yarrow  was  dated  February  7,  1868,  ac- 
knowledged June  12,  1868,  and  recorded  July  17,  1868. 
Yarrow  deeded  the  lot  to  the  administrator  Dec.  16,  1868, 
and  the  deed  was  recorded  March  31,  1870.  On  the  19th 
day  of  October,  1869,  the  defendant  filed  his  final  account, 
and  the  same  was  approved,  and  the  defendant  discharged 
October  25,  1869. 

This  was  a  bill  in  equity,  filed  December  27,  1871,  to 
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have  the  defendant  declared  a  tru£rtee,  under  allegations 
that,  although  Yarrow  was  the  nominal  purchaser  at  the  ad- 
ministrator's sale,  jet  he  purchased  for  the  defendant^  who 
was  therefore  a  trustee,  and  should  convey  to  the  plaintiffs. 
There  were  allegations  that  the  note  had  been  paid  by  the 
rents,  and  the  Court  was  asked  to  take  an  account  of  the 
amount,  if  any,  due  to  the  defendant.  The  plaintiff,  Jose 
Dolores  Guerrero,  was  a  minor  during  the  probate  proceed- 
ings, and  was  twenty-two  years  old  when  the  bill  was  filed. 
On  the  trial  the  defendant  claimed  that  he  had  loaned  Yar- 
row two  thousand  dollars  after  the  administrator's  sale, 
and  that  he  paid  him  three  thousand  dollars  for  the  prop- 
erty when  he  bought  it  The  Court  below  rendered  judg- 
ment for  the  defendant,  and  the  plaintiffs  appealed* 
The  other  facts  are  stated  in  the  opinion. 

Glassell,  Chapman  &  Smith,  for  the  Appellants,  argued 
that  the  proper  construction  of  the  one  hundred  and  ninety- 
third  section  of  the  Probate  Act,  forbid  an  administrator 
from  purchasing  the  estate  at  his  own  sale,  even  though  a 
bona  fide  purchaser,  and  that  the  burthen  of  proof  was  on 
the  administrator,  to  show  that  the  purchase  was  not  made 
for  his  benefit  when  he  bought  the  property  from  the  pur- 
chaser at  his  sale ;  and  cited  Michod  v.  Oirod,  4  How.  XT.  S. 
553;  Miles  v.  Wheeler,  43  HI.  126;  Davoue  v.  Fanning,  S 
Johns.  Ch.  252,  and  Moore  v.  Moore,  5  N.  Y.'  267.  They  also 
argued  that  the  evidence  showed  that  the  administrator  was 
the  real  purchaser  through  Yarrow,  the  nominal  one,  and 
in  relation  to  his  suppression  of  his  books  of  account,  cited 
1  Phil,  on  Ev.  447-8 ;  1  Green,  on  Ev.  Sec  87,  and  Broom's 
Legal  Maxims,  693. 

Stanford  £  BanUrez,  and  V.  E.  Howard  &  Sons,  for  the 
Respondent,  argued,  that  it  devolved  on  the  plaintiffs  to 
make  out  their  case,  and  that  the  evidence  sustained  &e 
findings  of  the  Court  below,  and  that  the  complaint  was 
without  equity,  because  it  did  not  offer  to  pay  the  mortgage 
and  expense  of  administration,  and  did  not  tender  back  the 
purehase-iuoney. 
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By  the  Court,  MoKikstry.  J. : 

It  was  important  to  ascertain  whether  the  defendant,  ad- 
ministrator, was  directly  or  indirectly  the  purchaser  at  his 
sale  of  the  intestate's  land.  (Probate  Act,  Sec.  193;  Boyd 
V.  Blankman,  29  Cal.  19.)  The  Court  below  found  in 
effect  that  he  was  not. 

I  am  authorized  to  say  that  all  the  Justices  of  this  Court 
are  of  the  opinion  that  the  finding  is  against  the  evidence. 

The  administrator's  sale  took  place  on  the  27th  of  March, 
1807,  but  was  not  confirmed  by  the  Probate  Court  until 
February,  1868.  More  than  five  months  elapsed  after  the 
confirmation  before  the  deed  to  Yarrow,  the  nominal  pur- 
chaser, was  recorded.  The  conveyance  from  Yarrow  to  the 
defendant  was  made  one  month  and  twenty  days  after  the 
discharge  of  the  latter  as  administrator. 

The  nominal  purchaser  from  the  administrator  is  dead; 
and  the  defendant  finds  himself  unfortunate  in  the  circum- 
stance, that  no  third  person  was  present  when  one  thousand 
nine  hundred  dollars  —  the  alleged  purchase  price  —  was 
paid  by  Yarrow  to  him ;  when  the  two  thousand  dollars  was 
loaned  by  him  to  Yarrow,  or  when  the  additional  one  thou- 
sand dollars  was  paid  to  make  up  the  consideration  for  the 
re^oonveyance. 

He  may  also  regret  the  omission,  sworn  to  by  him,  to 
make  any  entries  in  his  books  of  account,  or  any  written 
memorandum  of  the  transfer  of  moneys  between  Yarrow 
and  himself.  The  omission  perhaps  would  have  been  sup- 
plied, had  the  defendant  been  able  to  recover  the  book, 
which,  on  the  first  day  of  the  trial,  he  stated  he  had  in  his 
possession,  but  which  on  the  next  day  he  declared  was  lost. 
The  defendant  says  this  book  (which  he  admits  he  showed 
to  the  witness,  Cohen)  contained  only  an  account  for  gro- 
ceries furnished  by  Yarrow;  but  Cohen  testifies  that  the 
book  was  a  general  accoimt  book,  not  confined  to  groceries, 
but  extending  to  moneys,  rents,  charges  for  taxes  —  being  a 
general  running  account. 

It  is  true  Yarrow  paid  the  taxes  on  the  property,  while 
the  apparent  legal  title  stood  in  him;  but  the  evidence 
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proves  that  he  charged  the  sums  so  paid  to  the  defendant 
The  defendant  admits  that  he  continued  to  collect  the  rents 
after  the  sale  and  conveyance  to  Yarrow;  but  says  he  paid 
them  over  to  him  for  a  month  or  so,  when  he  loaned  Yarrow 
two  thousand  dollars.  He  testifies  that  the  latter  gave  his 
note  for  this  sum,  bearing  no  interest,  and  that  he  —  the  de- 
fendant —  was  to  collect  and  keep  the  rents  aa  payment  for 
the  use  of  the  money;  that  Yarrow  claimed  that  defendant 
should  pay  the  taxes  out  of  the  rents  received;  to  which 
defendant  demurred,  and  thereupon  demanded  his  two 
thousand  dollars.  The  money  not  being  repaid,  the  de- 
fendant offered  Yarrow  an  additional  one  thousand  (three 
thousand  dollars  in  all)  for  the  property,  which  the  latter 
accepted.  The  property  does  not  appear  to  have  been 
worth  more,  when  re-conveyed,  than  when  sold  to  Yarrow, 
at  which  time,  as  shown  by  defendant's  witnesses,  one  thou- 
sand nine  hundred  dollars  was  its  full  valua  Defendant 
testifies  that  he  was  at  Yarrow's  store  when  he  paid  the 
last  one  thousand  dollars,  gave  up  the  note  for  two  thou- 
sand dollars,  and  took  the  deed  of  conveyance  to  himself. 
F.  Howard  and  B.  ITicolet  subscribed  the  deed  as  witnesses, 
but  were  not  present  when  the  money  was  paid. 

Many  of  the  statements  of  the  defendant  are,  in  them- 
selves, highly  improbable ;  when  his  narrative  brings  him  to 
events  which,  according  to  ordinary  experience,  should  be 
known  to  others,  he  is  uncorroborated;  in  an  important  re- 
spect he  contradicts  an  allegation  of  his  verified  answer;  in 
one  matter  of  consequence  he  is  contradicted  by  the  witneaa 
Cohen;  and,  if  we  can  attach  any  credibility  to  the  testi- 
mony of  the  plaintiff,  Dolores  Guerrero  (not  directly  de- 
nied,) the  defendant  seemed  anxious  to  affirm  the  sale  to 
Yarrow,  when  it  was  suggested  that  a  larger  sum  could  be 
realized. 

Judgment  and  order  denying  new  trail  reversed.  Bemit- 
titur  forthwith* 
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[No.  10,077.1 

PEOPLE  V.  NOEEGEA. 

PoflSMBTON  OP  Stolsn  Pbofibtt. —  In  order  that  tho  ponenlon  of  itoteD 
proi^erty  may  be  made  ayallable  toward  a  eonylctlon,  other  drcnm- 
Btancea  indicatiye  of  guilt  must  he  shown. 

CxROR  AQAIN8T  Appbllant. —  Brror,  In  excluding  erldence  against  ft 
defendant  offered  by  the  people,  cannot  be  taken  adyantage  of  hf 
counsel  for  the  people,  upon  an  appeal  by  the  defendant. 

Appeal  from  the  County  Court  of  Solano  County. 

The  defendant  appealed.  The  other  facts  are  stated  in 
the  opinion. 

J.  M.  CoghUm  and  0.  A.  Lamont,  for  Appellant. 

Attomey-Oeneral  Love,  for  Bespondenta. 

By  the  Court,  Bhodes,  J. : 

The  defendant  was  convicted  of  grand  larceny,  for  the 
stealing  of  a  horse.  The  only  evidence  of  defendant's  guilt 
was  that  the  stolen  horse  was  found  in  his  possession  a  few 
hours  after  it  was  taken.  People  v.  Chambers,  18  Cal.  382 ; 
and  People  v.  Ah  Ki,  20  Cal.  178,  hold  that  the  possession 
of  stolen  property  is  a  circumstance  to  be  considered  by 
the  jury,  but  it  is  not,  of  itself,  sufficient  to  warrant  a  con- 
viction. It  is  said  by  Greenleaf  (8  Greenl.  Ev.  Sec.  31:) 
"  It  will  be  necessary  for  the  prosecutor  to  add  the  proof 
of  other  circumstances  indicative  of  guilt,  in  order  to  render 
the  naked  possession  of  the  thing  available  towards  a  con- 
viction." The  evidence  discloses  no  circumstances  of  that 
character.  The  riding  of  the  horse  several  miles  beyond 
the  i>oint  where  he  was  first  seen  in  possession  of  it,  is 
only  his  continued  possession  of  it,  and  is  not  a  further 
circumstance  indicative  of  guilt  The  leaving  of  the  saddle 
with  the  innkeeper  does  not  tend  to  prove  a  larceny  of  the 
horse. 

There  may  be  an  abundance  of  authority  to  sustain  the 
point  of  the  Attorney-General,  that  the  Court  erred  in  ex- 
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eluding  evidence  as  to  the  defendant's  confession,  after  the 
preliminary  evidence  as  to  its  having  been  voluntary;  but 
the  point  does  not  arise  on  the  defendant's  appeaL 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
Remittitur  forthwith. 

l^either  Mr.  Chief  Justice  Wallaob  nor  Mr.  Justice  Mc- 
EiNSTST  expressed  an  opinion. 


EDGAR  MILLS  ato  PARROTT  &  CO.  t^.  JOHN  BELL- 
MER,  S.  B.  MOORE,  L.  UPSON  and  W.  L.  UHLER. 

Duty  of  Ofticbbs  who  adtsbtisb  won  Bids. —  When  a  County  Treasarer 
it  authorized  by  statute  to  advertise  for  bids  for  the  surrender  of  County 
bonds,  In  order  that  he  may  redeem  them  with  money  In  the  treasury, 
he  has  no  authority,  in  the  adyertlsement,  to  insert  a  condition  upon 
which  bids  will  be  recelyed,  which  is  not  to  be  Implied  from  the  duty  to 
advertise,  and  which  is  not  necessary  to  the  exercise  of  his  authority : 
such  as  that  the  bonds  must  accompany  the  bid ;  and  It  Is  his  duty  to 
accept  the  most  favorable  bid*  even  U  not  accompanied  by  the  bonds. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
tricty  Sacramento  County. 

The  case  arose  upon  the  construction  of  section  thirty- 
nine  of  the  Act  of  April  24,  1858,  to  incorporate  the  City 
and  County  of  Sacramento,  etc  (Statutes  1858,  p.  284.) 
The  section  referred  to,  so  far  as  material  to  the  question 
involved,  is  as  follows: 

"  Whenever,  in  any  year,  there  remains  in  either  of  the 
interest  or  sinking  funds  mentioned  in  section  thirty-five  or 
thirty-six  of  this  Act,  a  surplus  of  one  thousand  dollars  or 
more,  after  paying  the  interest  in  accordance  with  the  pro- 
visions herein  specified,  it  shall  be  the  duty  of  the 
Treasurer  to  advertise  for  twenty  days,  in  one  of  the  daily 
papers  published  in  the  City  of  Sacramento,  stating  the 
amount  in  each  fund  to  be  disposed  of,  and  that  he  will  re- 
ceive sealed  proposals  for  the  surrender  of  bonds  issued 
under  the  authority  of  this  Act ;  said  proposals  to  be  opened 
in  the  presence  of  the  President  and  Clerk  of  the  Board  of 


April,  1874.]  Mills  v.  Bsllmes.  126 


statement  of  Facts. 


Supervisors,  five  days  after  expiration  of  said  published 
notice,  and  they  shall  accept  the  lowest  public  proposals,  at 
rates  not  exceeding  par  value,  as  may  redeem  the  greatest 
amount  of  bonds,  until  the  amount  of  cash  on  hand  for  re- 
demption is  exhausted,'' 

It  appeared  that  on  January  20,  1874,  the  defendant 
Bellmer,  as  Treasurer  of  Sacramento  County,  advertised  in 
one  of  the  daily  newspapers  of  the  City  of  Sacramento  that 
there  was  in  the  sinking  and  interest  fund  thirty-four 
thousand  dollars  to  be  awarded  to  the  person  or  persons 
who  would  surrender  the  greatest  amount  of  the  funded 
debt  of  1859,  and  that  bids,  with  the  bonds  inclosed,  would 
be  received  until  a  day  named  in  the  advertisement,  but  no 
bids  would  be  received  unless  accompanied  by  the  bonds. 
Upon  opening  the  proposals  the  following  bid  was  found: 

*'  London  and  San  Francisco  Bank  (Limited), 
San  Francisco,  February  11th,  1878^ 
"John  Bellmer,  Esq.,  Treasurer  of  Sacramento  County. 
I  hereby  agree  to  deliver  for  redemption  County  Bonds  of 
the  funded  debt  of  1869,  in  any  amount  not  less  than  twelve 
thousand  dollars,  nor  more  than  thirty-two  thousand  dol- 
lars, at  the  rate  of  nine  hundred  and  forty-nine  dollars  per 
thousand. 

"  William  L.  Uhleb. 


} 


'*N.  B.  Tour  advertisement  requires  the  bonds  to  ac- 
company the  bid.  These  bonds  are  in  the  East,  and  I  do 
not  wish  to  incur  the  risk  of  having  them  sent  on  unless  I 
know  they  are  to  be  redeemed.  If  my  bid  is  accepted,  I 
will  telegraph  for  them  upon  notification  of  it,  and  deliver 
them  within  ten  days  (in  all  probability).  If  required,  I 
will  get  this  bank  to  give  the  necessary  security  that  they 
will  be  delivered  as  promised. 

"  Yours,  William  L.  Uhleil" 

Another  bid  was  received  from  the  plaintiffs,  inclosing  the 
bonds,  but  the  bid  of  TJhler  was  more  favorable  for  the 
public  by  some  one  thousand  seven  himdred  dollars,  and 
he  subsequently  appeared  before  the  defendants  by  an 
agent,  and  offered  to  give  security  that  the  bonds  would  bo 
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placed  in  the  hands  of  the  defendant  Belhner  within  ten  days^ 
if  the  bid  should  be  accepted.  Thereupon,  the  defendants, 
except  Uhler,  being  in  doubt  as  to  their  duty  in  the  prem- 
ises, an  agreed  case  was  submitted  to  the  District  Court  for 
its  decision  as  to  which  bid  should  be  accepted.  The  de- 
fendant Moore  was  President  of  the  Board  of  Supervisors, 
and  the  defendant  Upson  was  Clerk  of  the  Board. 

The  Court  rendered  judgment  for  Uhler,  and  the  plaintiff 
appealed. 

Oeorge  Cadwaladery  for  the  Appellant,  argued  that  Uhler's 
bid  was  void  because  it  did  not  conform  to  the  notice;  and 
cited  Bums  v.  Wheaton,  46  Mo.  363 ;  Pry  on  Spec  Per.  Sec 
167;  that  Bellmer's  authority  was  to  be  so  construed  as  to 
include  all  necessary  or  usual  means  of  executing  it  with 
effect,  (Story  on  Agency,  Sec  60;  Paley's  Agency,  189, 
208 ;  United  States  v.  WyngdU,  6  Hill,  16,  19)  ;  and  that  the 
condition  imposed  in  the  advertisement  being  intended  to 
get  rid  of  straw  bids,  was  not  to  be  presumed  unreasonable. 

McKwne  and  Welty,  for  Respondent,  cited  the  statute, 
and  argued  that  the  condition  imposed  was  not  binding, 
because  not  authorized  by  law. 

The  CouBT  held  that  the  bid  of  Uhler  was  entitled  to  be 
considered,  notwithstanding  it  was  not  accompanied  by  the 
bonds  therein  referred  to.  It  was  of  opinion  that  Uhler, 
being  the  most  favorable  bidder,  his  bid  should  have  been 
accepted  upon  the  express  provision  of  the  statute,  and  that 
tlie  Treasurer  had  no  authority  to  impose  upon  bidders  condi- 
tions of  the  character  here  attempted,  whereby  it  might 
occur  that  a  bid  the  most  favorable  to  the  public,  and  made 
in  conformity  to  the  actual  requirements  of  statute,  would, 
nevertheless,  be  rejected,  because  of  non-compliance  with 
some  condition  imposed  by  the  ministerial  officer  to  whom 
the  duty  of  merely  advertising  for  bids  was  committed  by 
the  statute.  The  Court  was  of  opinion  that  the  power  to 
impose  the  condition  here  attempted  was  not  to  be  implied 
from  the  duty  to  advertise,  because  the  condition  imposed 
by  the  officer  was  not  only  not  necessary  to  the  exercise  of 
his  authority,  but  wholly  foreign  to  it 

The  judgment  was  affirmed. 
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[No.  8.888.] 

EDWARD  DALEY,  ELLIS  AMES,  and  Twenty  Othbe8, 
V.A.  3.  COX,  LOUISA  MORSE,  and  H,  MORSE,  Hbb 

HUBBAND. 

Watib  CoMMiSBZOirBBS. —  The  Board  of  Water  Commissioners  for  San 
Bernardino  County,  created  under  the  Act  of  Fehmary  18,  1864,  are 
merely  agents  selected  for  the  public  convenience,  to  regulate  the  dis- 
tribution of  water  according  to  the  rights  of  the  parties  In  Interest ;  hut 
their  action  In  distributing  water,  does  not  prevent  the  parties  from 
applying  to  the  Court  for,  nor  the  Court  from  granting  relief.  If  to  any 
one  Is  distributed  more  than  his  just  proportion  of  the  water. 

Appeal  from  the  District  Court,  Eighteenth  Judicial  Dis- 
trict, County  of  San  Bernardino. 

The  case  shows  that,  many  years  ago,  several  parties 
united  in  locating  and  constructing  a  dam  and  ditch^  to 
raise  the  water  in  a  certain  arroyo,  and  to  convey  it  on  to 
their  land  in  San  Bernardino  for  irrigation.  The  lots  ap- 
pear to  have  contained  one  acre  of  land  each,  or  that 
amount  of  land  was  the  standard  used  in  making  calcula- 
tions about  the  quantity  of  water  each  person  was  entitled 
to.  The  plaintiffs  claim  that  there  were  fifty-one  of  these 
lots.  Each  owner  performed  labor  and  bore  expenses  in 
proportion  to  the  number  of  his  lots  to  be  irrigated.  Fifty- 
one  was  the  original  number  of  shares,  but  in  1862,  the 
dam  was  re-built,  and  the  defendants  claimed  that  at  the 
time  of  re-building,  by  common  consent,  additional  shares 
were  allotted  to  them,  so  that  the  shares  were  increased  to 
fifty-four,  and  that  they  performed  labor  for  the  additional 
shares.  The  method  of  distributing  the  water  was  this: 
Divide  the  number  of  hours  in  a  week  by  the  number  of 
shares,  and  the  quotient  will  be  the  number  of  hours  in  a 
week  which  a  share  was  entitled  to  use  the  water  in  the  ditch. 
If  one  share  was  entitled  to  water  six  hours  in  a  week,  the 
owner  of  two  shares  was  entitled  to  use  it  twelve  hours  in 
a  week.  The  Board  of  Water  Commissioners  made  the  ap- 
portionment as  the  defendants  claimed  it  should  be,  and 
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the  plaintiffs  brought  this  action,  asking  the  Court  to  deter- 
mine the  right  of  the  parties,  and  to  restrain  the  defendants 
from  depriving  the  plaintiffs  of  their  just  proportion  of  the 
water. 

The  defendants  appealed.  The  other  facts  are  stated  in 
the  opinion* 

Henry  M.  Willis  and  W.  C.  Wiseman,  for  the  Appellants, 
argued  that,  by  the  Act  of  March  6,  1867,  (Statutes  of  1857, 
p.  63),  and  the  amendments  thereto,  approved  February  18, 
1864,  (Laws  1863-4,  p.  87),  the  Commissioners  were  to  ap- 
portion the  water  each  year,  and  that  the  amount  of  water 
to  be  used  by  each  person  was  not  fixed  and  absolute,  but 
might  vary  each  year,  as  a  larger  area  of  ground  was  culti- 
vated, and  that  this  was  under  the  control  of  the  Board  of 
Water  Commissioners,  and  the  Court  could  not  inter- 
fere. 

B.  B.  Hcurris,  for  Bespondents,  argued  that,  if  the  Board  of 
Water  Conmiissioners  could  take  one  man's  proportion  of  the 
water  and  bestow  it  upon  another,  it  would  be  the  exercise 
of  judicial  power,  and  violate  Article  VI,  section  six,  of  the 
Constitution,  and  that  the  Board  possessed  no  power  except 
to  see  to  a  distribution  of  water,  according  to  the  rights  of 
the  parties. 

WiUis,  for  the  Appellants,  in  reply,  argued  that  the  Board 
exercised  powers  qitasi  judicial,  like  a  Board  of  Supervisors, 
and  that  their  orders  could  not  be  reviewed  in  a  collateral  pro- 
ceeding. 

By  the  Court,  Cbookxtt,  J. ; 

This  is  an  action  to  determine  the  relative  proportion  in 
which  the  plaintiffs  and  defendants  are  entitled  to  use,  for 
purposes  of  irrigation,  the  waters  of  a  certain  ditch  in  San 
Bernardino  County.  The  complaint  avers  that  the  owner- 
ship of  the  ditch  is  divided  into  fifty-one  shares;  of  which 
forty-eight  belong  to  the  plaintiffs,  one  to  tlie  defendant  Cox, 
one  to  the  defendant  Louisa  Morse,  and  one  to  tlie 
estate  of  Rich;  and  that  the  several  owners  are  entitled  to 
use  the  water  in  these  proportions  and  not  otherwise.    But, 
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it  avers,  the  defendants  are  using,  and  claim  the  right  to 
use,  a  larger  proportion  than  they  are  rightfully  entitled  to^ 
thereby  depriving  the  plaintiffs  of  their  just  share  of  the 
water.  The  answer  admits  the  joint  ownership  of  the  ditch, 
but  avers  that  it  is  divided  into  fifty-four  instead  of  fifty- 
one  shares;  of  which  the  plaintiffs  severally  own  in  the 
aggregate  forty-eight  shares,  the  defendant  Cox  three, 
Morse  two,  and  the  estate  of  Rich  one  share.  This  pre- 
sents a  mere  issue  of  fact  as  to  the  number  of  shares  in 
the  ditch;  and  the  Court  below,  on  conflicting,  and,  we 
think,  sufficient  evidence,  foimd  the  issue  in  favor  of  the 
plaintiffs.  This  practically  disposes  of  the  case.  But  the 
defendants  contend  that  imder  the  Act  of  February  18, 
1864,  creating  a  Board  of  Water  Commissioners  for  San 
Bernardino  County  (Statutes  1863-4,  p.  87),  that  Board  has 
the  exclusive  right  to  determine  the  proportions  in  which 
the  waters  of  the  ditch  shall  be  distributed  to  the  proprie- 
tors ;  and  there  was  put  in  evidence  at  the  trial  an  order  of 
the  Board  authorizing  Cox  to  take  from  the  ditch  a  quantity 
of  water  representing  three  shares,  and  Morse  a  quantity 
representing  two  shares.  The  second  section  of  the  Act  is 
relied  upon  as  conferring  upon  the  Board  an  exclusive 
right  to  determine  such  matters,  whose  decision,  it  is 
claimed,  cannot  be  reviewed  in  the  Courts.  This  Act 
affords  a  striking  example  of  improvident,  crude  legisla- 
tion. Its  provisions  are  so  vague,  its  language  so  obscure, 
its  whole  structure  so  loose  and  disjointed,  that  we  can 
scarcely  hope  to  deduce  from  it  any  very  satisfactory  con- 
clusion as  to  its  meaning.  The  second  subdivision  of  sec- 
tion two  is  in  these  words: 

^'ITpon  a  petition  of  a  majority  of  those  interested,  or 
who  own  Intimate  claims  on  any  ditch,  they  (the  Board  of 
Commissioners)  shall  lay  out  any  ditch  or  ditches  and  ap- 
portion the  water  thereof  among  the  persons  using  the 
same,  in  proportion  to  the  amount  of  land  each  person  may 
wish  to  irrigate;  provided,  there  should  be  water  sufficient 
in  said  ditch  for  the  irrigation  of  all  said  land.  But  in  case 
there  should  not  be  a  sufficient  amount  of  water  for  said 
irrigatipn  in  any  such  ditch,  upon  a  petition  of  a  majoritjy 
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of  those  holding  such  interests  as  aforesaid,  the  Water  Com- 
missioners shall  immediately  re-apportion,  without  prejudice 
to  any  prior  occupation  the  water  thereof;  and  any  person 
who  shall  have  put  in  for  more  land  to  irrigate  than  his 
proportion,  according  to  the  pro  rata  of  water  in  the  ditch 
or  stream  from  which  he  is  furnished  with  water,  a  re-ap- 
portionment shall  immediately  be  made  as  provided  in  this 
section." 

So  far  as  we  are  able  to  extract  any  intelligent  meaning 
from  this  obscure  and  confused  language,  construed  in  con- 
nection with  the  remainder  of  the  Act,  it  is,  that  on  the 
petition  of  a  majority  of  those  interested  in  a  proposed 
ditch,  the  Water  Commissioners  shall  locate  and  lay  it  out; 
and  when  it  is  constructed  the  commissioners  shall  appor- 
tion the  water  amongst  those  interested  according  to  the 
amount  of  land  each  shall  desire  to  irrigate ;  provided,  there 
Is  sufficient  water  to  irrigate  all  the  land ;  but  if  not  suffici- 
ent for  the  whole,  the  commissioners,  on  the  petition  of  a 
majority  of  those  interested,  shall  re-apportion  the  water, 
assigning  to  each  his  proper  quantum.  It  is  provided,  how- 
ever, that  this  shall  be  done  "without  prejudice  to  any 
prior  occupation."  We  are  unable  to  comprehend  this 
clause,  in  the  connection  in  which  it  is  used,  and  shall  re- 
ject it  as  meaningless.  The  next  clause  is  almost,  if  not 
quite  as  unintelligible.  It  provides  that  "any  person  who 
shall  have  put  in  for  more  land  to  irrigate  than  his  propor- 
tion, according  to  the  pro  rata  of  water  in  the  ditch  or 
Btream  from  which  he  is  furnished  with  water,  a  re-appor- 
tionment shall  inunediately  be  made  as  provided  in  this 
section."  If  it  means  that,  in  case  any  person  shall  propose 
to  irrigate  more  land  than  his  just  proportion,  according  to 
the  quantity  of  water  in  the  ditch,  there  being  not  enough 
to  irrigate  the  whole,  then  that  a  re-apportionment  shall  be 
made,  this  is  a  mere  repetition  of  the  preceding  provision; 
and  we  are  unable  to  assign  any  other  meaning  to  it  But 
whatever  may  be  the  precise  powers  of  the  Water  Conmiis- 
sioners,  deducible  from  this  mass  of  confusion,  we  are  satis- 
fied it  was  not  intended  to  confer  upon  them  a  mere  arbi- 
trary  discretion  in  the  apportionment  of  the  water,  to  be  ex- 
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ercisedy  it  may  be,  in  utter  disregard  of  the  rights  of  the 
proprietors.  They  are  merely  agents,  selected  for  the  pub- 
lic convenience,  to  regulate  the  distribution  of  water  accord- 
ing to  the  rights  of  the  parties  in  interest.  But  they  are 
not  above  the  law,  and  have  not  the  power  to  distribute  the 
water,  according  to  their  whim  or  caprice,  regardless  of  the 
ri^ts  of  those  entitled  to  it ;  and  we  are  therefore  of  opinion 
that  their  action  in  distributing  to  the  defendants  more  than 
their  just  proportion  of  water,  does  not  conclude  the  plain- 
tiffs from  obtaining  redress  in  the  Courts. 
Judgment  and  order  affirmed.    Bemittitur  forthwith. 

Neither  Mr.   Chief  Justice  Wauijlob  nor  Mr.  Justice 
Bhodss  expressed  an  opinion. 


[No.  8,847.] 

CECELIA  DREYFOUS  v.  JAMES  ADAMS. 

WrwrncT  OF  BriFULATioif  bt  Attobnitb. —  If  eounte]  ■tlpnUte  la  open 
Coart  that  the  jury  may  asBess  damages  in  eurrency  If  they  find  for  the 
plataitiff,  they  are  estopped  from  ralshig  an  objection  to  the  verdict  oi> 
that  gronnd. 

Rsw  Tbial. —  The  defendant  who  applies  for  a  new  trial  after  a  rerdlct 
assessing  damages  against  hlm«  cannot  complain  that  the  Court  required 
the  plaintiff  to  remit  a  portion  of  the  damages  as  a  condltloii  on  which 
a  atW  trial  would  he  denied. 

Acnoif  to  recoyer  a  piano  and  damages  for  its  detention^ 
or  the  value  thereof  if  a  return  could  not  be  had.  The 
piano  was  alleged  by  the  complaint  to  be  worth  five  hun- 
dred and  fifty-five  dollars,  and  the  damages  were  laid  at 
one  thousand  dollars.  The  attorneys  stipulated  in  open 
Court  that  the  jury,  if  they  found  for  the  plaintiff,  might 
assess  the  damages  in  currency.  The  jury  found  for  the 
plaintiff,  and  assessed  the  damages  at  six  hundred  dollars 
in  currency,  as  follows:  Value  of  piano  four  hundred  and 
fifty  dollars ;  damages  for  use  of  the  same,  sixty  dollars  and 
seventy-five  cents;  exemplaiy  damages,  eighty-nine  dollars 
and  twenty-five  cents. 


132  Dbbtfous  v.  Adams.  [Sup.  Ok 


Opinion  o<  the  Gonrt  —  Crockett,  J. 


The  defendant  moved  for  a  new  trial,  and  the  Court  de- 
cided to  grant  a  new  trial,  unless  the  plaintiff  would  con- 
sent to  deduct  from  the  verdict  the  eig^tj-nine  dollars  and 
tweuty-iive  cents  exemplary  damages,  and  all  of  the  sixty  dol* 
lars  and  seventy-five  cents  except  sixteen  dollars  and  seventy- 
five  cents,  the  interest  on  the  value  of  the  piano.  The  plain- 
tiff consented,  and  the  new  trial  was  desnied.  The  defendant 
appealed. 

P.  B.  Ladd,  for  the  Appellant,  argued  that  the  highest 
value  of  the  piano  proven,  waeT  four  hundred  dollars  in  gold 
coin,  and  that  the  stipulation  did  not  authorize  the  jury  to 
add  to  their  verdict  the  difference  in  a  commercial  point  of 
view  between  the  value  of  gold  and  currency,  and  that  the 
Court  had  no  authority  to  disregard  the  verdict  and  render 
a  judgment  of  its  own. 

T.  F.  Bachelder,  for  the  Respondent,  argued  that  the  jury 
had  a  right,  under  the  stipulation,  to  add  to  the  gold  coin 
value  of  the  piano  proven,  the  difference  in  value  between 
gold  and  currency,  and  that  the  defendant  was  not  injured 
by  the  verdict  being  reduced  in  amount  by  the  Court 

By  the  Court,  Cbookbtt,  J. : 

The  stipulation  of  counsel  in  open  Court  authorized  the 
jury  to  assess  the  damages  in  currency  if  they  found  for  the 
plaintiff,  and  the  defendant  is  estopped  from  raising  an  ob- 
jection to  the  verdict  on  that  ground.  Nor  can  he  complain 
of  the  action  of  the  Court,  in  requiring  the  plaintiff  to  re- 
mit a  portion  of  the  damages,  as  a  condition  on  which  the 
defendant's  motion  for  a  new  trial  would  be  denied.  The 
Court  certainly  inflicted  no  injury  upon  the  defendant  in 
requiring  the  plaintiff  to  remit  a  part  of  the  damages.  The 
appeal  is  frivolous. 

Judgment  affirmed,  with  fifteen  per  cent  damages.  B^ 
luittitur  forthwith. 
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JAITE  A.  CLAEK  v.  THOMAS  SAWTEE,  JOSEPH 
ISAAC,  EDMUND  PEPPER,  JOHN  S.  MAYER, 
ELLEN  MAYER,  MARY  SAWYER,  JOHN  D. 
PHILLLPS,  SOPHIA  M.  PHILLIPS,  RICHARD 
DOYLE,  MATILDA  DOIXE,  ROBERT  J.  TOBIN, 
AWD  LOUIS  ALTSCHUL. 

▼knditioni  Exponas. —  There  It  a  dlstliictlon  between  cues  where  a 
venditioni  tsponan  li  Issued  for  the  sale  of  personal  property,  and  where 
It  Is  Issaed  for  the  sale  of  land.  A  venditioni  Issued  In  the  former  case 
must  go  to  the  officer  who  made  the  seisure. 

CousT  MAT  Obdbb  VENDITIONI  BxpoNAs  TO  ISSUE. —  When  a  sheriff,  who 
leries  a  fieri  faciai  on  land,  goes  out  of  office  before  having  sold,  the 
Court  may,  by  an  order,  direct  his  successor  to  sell  the  property  levied 
on,  and  a  venditioni  e^ona*  may  be  Issued  to  such  successor,  and  he 
may  then  sell  and  execute  a  deed  to  the  purchaser. 

To  WHOM  Venditioni  Exponas  ^b  to  Issue. —  In  cases  where  a  sheriff 
who  has  received  a  fieri  faolae,  and  made  a  levy  on  land,  goes  out  of 
office  without  having  sold.  If  a  venditioni  ewponaa  Is  Issued  for  the 
enforcement  of  the  lien,  no  reason  Is  perceived  why  It  must  necessarily 
be  executed  by  the  retiring  sheriff  who  made  the  levy,  and  not  by  his 
successor  In  office. 

Tbansfeb  op  Records  pbom  Coubts  op  Fibst  Instance. —  When,  In  1850, 
the  Records  of  the  Courts  of  First  Instance  in  California  were  trans- 
ferred to  the  District  Court,  the  latter  Court  possessed  as  plenary  power 
over  the  judgments  formerly  rendered  In  the  Courts  of  the  First  In- 
stance as  It  had  over  Its  own  judgments. 

AunoBiTT  OP  Coubts  oveb  Pbocbss. —  District  Courts  have  Jurisdiction 
to  make  all  necessary  orders  reelecting  process  issued,  or  to  be  Issued, 
on  their  judgments. 

OoiXATEBAL  ATTACK  ON  Obdeb  OP  CouBT.-^  WhsB  s  Court  makos  an  or- 
der, and  it  does  not  appear  on  the  face  of  the  record  that  the  Court  did 
not  have  jurisdiction  to  make  It,  it  will  be  presumed,  in  a  collateral 
attack,  that  the  parties  were  before  the  Court,  and  that  the  proper 
proceedings  were  had  to  authorize  the  Court  to  make  the  order. 

Recitals  in  Shebipp's  Deed. — A  SherilTs  deed  need  not  recite  the  judg- 
ment and  execution  under  which  he  acted.  It  is  sufficient  if  it  appear 
In  the  deed  that  the  sale  was  made  under  the  authority  of  a  judgment 
and  execution;  that  Is,  if  the  deed  recites  sufficient  to  show  the  ao- 
thorlty  of  the  Sheriff  to  sell. 

ftriiTUTB  bequibino  Recitals  in  Shebipp'b  Deeds. —  The  statute  requir- 
ing recitals  in  a  Sheriff's  deed  was  not  intended  to  make  deeds  void 
which  do  not  contain  them,  but  was  only  intended  to  make  the  recitals 
•Tldcnce  of  the  facts  recited;    and  wh«i  such  rsdtals  ars  full,  they 
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dispense  with  the  necessity  of  Introducing  the  judgment  and  eseeatkm 
In  evidence. 

iDBii. — So  far  as  such  statute  requires  redtala  beyond  what  are  neeeasary 
to  show  the  authority  of  the  officer  to  sell.  It  ts  merely  directory. 

BacoBDS  MUST  8H0W  Ebsob. —  If  a  party  ohjecta  to  the  introduction  of  a 
deed  In  evidence  because  neither  the  deed  nor  the  notary's  certificate 
-  appeared  ever  to  have  been  sealed,  and  the  objection  is  overruled,  he 
mast  make  it  appear  by  the  record,  not  only  that  they  bore  no  seal  when 
exhibited,  but  that  they  were  not  sealed  when  executed;  for  seala  may 
have  been  placed  on  them,  but  become  detached. 

IDbsob. —  He  who  alleges  error  must  make  it  clearly  appear. 

PuBCHASBB  or  Land  with  Constbuctivb  Noticb  of  Prior  Dbbd.— If  one 
who  buys  without  paying  a  valuable  consideration,  and  with  notice  of  a 
prior  unrecorded  deed,  given  by  his  grantor  to  another  person,  records 
his  deed  before  the  record  of  such  prior  deed,  and,  after  the  record  of 
such  prior  deed  sells  to  another,  who  pays  a  valuable  consideration, 
and  buys  without  actual  notice  of  the  prior  deed,  such  last  purchaser 
has  constructive  notice  of  the  prior  deed,  and  it  will  take  precedence 
over  his  own. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
tricty  City  and  Counly  of  San  Francisco. 

Ejectment  to  recover  a  tract  of  land  at  the  intersection  of 
Mission  and  Mary  streets,  being  a  part  of  100-vara  lot,  202. 
The  defendants  were  severally  in  possession  of  separate 
parcels  of  the  demanded  premises.  The  premises  were 
granted  by  J.  W.  Geary,  Alcalde  of  San  Francisco,  to  J.  J. 
Bryant,  on  the  28th  day  of  November,  1849;  and  Bryant 
on  the  19th  day  of  November,  1853,  conveyed  them  to  Clark, 
by  a  deed  of  bargain  and  sale,  which,  on  its  face,  purported 
a  consideration  of  five  thousand  dollars.  There  was  no  proof 
of  the  payment  of  a  consideration.  This  deed  was  recorded 
the  same  day.  Clark,  on  the  16th  day  of  January,  1855, 
conveyed  an  undivided  one  half  of  the  premises  to  Jamea 
€borge,  by  a  deed  acknowledged  and  recorded  January  27, 
1856. 

February  6,  1855,  an  ante-nuptial  marriage  contract  be- 
tween Reuben  Clark  and  Jane  A.  Kelsey  was  entered  into, 
by  which,  in  consideration  of  a  marriage  about  to  be  sol- 
emnized between  the  parties,  Clark  conveyed  to  her  an 
undivided  one  third  of  his  interest  in  the  premises.  This 
marriage  was  solemnized  the  next  day.     Clark  afterwards 
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acquired  Qeorge'a  interest  in  the  property,  and  a  partition 
was  made  between  him  and  his  wife. 

The  defendants'  judgments  were  for  the  sums  of  two 
thousand  three  hundred  and  twenty-nine  dollars  and  ninety- 
five  cents,  and  one  thousand  seven  hundred  and  eighty-five 
dollars. 

The  defendants  had  judgment  in  the  Court  below,  and 
the  plaintifiF  appealed. 

The  other  facts  are  stated  in  the  opinion. 

J.  P.  Treadwell,  for  Appellants,  argued  that  the  writs 
should  have  been  executed  by  the  SheriflF  of  the  district, 
and  cited  Statute  of  1850  (p.  80),  section  thirty-four;  and 
that  the  sale  was  therefore  void,  and  cited  Anthony  v. 
Wessel,  9  Cal.  103,  and  People  v.  Boring,  8  Oal.  406.  He 
also  argued  that  the  writ  of  venditioni  exponas  must  be 
considered  by  the  order  as  directed  to  be  delivered  to  the 
old  SheriflF,  and  that  such  writ  did  not  confer  any  new 
power  to  sell,  but  merely  prompted  a  SheriflF  to  do  what 
he  bad  already  begun,  and  cited  Walsh  v.  Sullivan,  8  Cal. 
165 ;  Smith  v.  Morse,  2  Cal.  556.  He  further  argued  that 
the  District  Court  had  no  power  to  take  away  from  the  old 
SheriflF  the  power  to  sell,  and  confer  it  on  the  incoming 
SheriflF.  He  also  argued  that  the  SheriflF's  deeds  were 
inoperative,  because  they  did  not  contain  the  necessary  re- 
citals of  the  judgments  on  which  the  sale  was  made;  and 
cited  Wiseman  v.  McNvldy,  26  CaL  230,  and  Donahue  v. 
McNvlty,  24  CaL  411. 

Sol.  A.  Sharp,  for  Bespondent,  argued  that  the  SheriflF 
did  not  sell  under  a  writ  issued  by  the  Court  of  First  In- 
stance, but  under  a  process  issued  by  the  District  Court, 
and  that,  therefore^  section  thirty-four  of  the  Act  of  1850, 
did  not  apply;  and  cited  Smith  v.  Morse,  2  Cal.  256.  He 
also  argued  that  the  recitals  in  the  SheriflF's  deeds  were 
sufllcient;  and  cited,  Secrist  v.  Twiity,  1  McMuUan  25S; 
Wiley  V.  Robert,  31  Miss.  212;  Merrit  v.  Clason,  12  Johns. 
102,  8.  c  14  Johns.  484 ;  Harrison  v.  Barnes,  3  Gill.  &  Johns. 
859;  Baptist  Church  v.  Bigelow,  16  Wend.  28;  and  Lee  v. 
Mahoney,  9  Iowa  844.    He  also  argued  that  the  recital  in  the 
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deed  to  Clark,  of  the  payment  of  five  thousand  dollars,  was 
no  evidence  of  the  payment,  and  that  therefore  Clark  was  not 
a  bona  fide  purchaser ;  and  cited,  Colton  v.  Seavey,  22  CaL 
496 ;  Clarh  v.  Troy,  20  Cal.  218 ;  Moshier  v.  Knox  College,  32 
HI.  155,  and  Galland  v.  JacJeman,  26  Cal.  87 ;  and  that  there- 
fore the  Sheriff's  deed,  having  been  recorded  before  Mrs, 
Clark's  purchase,  took  precedence  over  her  deed. 

By  the  Court,  Ehodbs,  J. : 

The  action  was  to  recover  the  possession  of  land  in  the 
city  of  San  Francisco.  It  is  admitted  that  the  titlo  of  the 
premises  was  at  one  time  in  one  J.  J.  Bryant,  and  that  the 
plaintiff  had  succeeded  to  that  title,  unless  it  had  passed 
to  the  defendants'  grantors  by  an  earlier  deraignment 

To  establish  their  title,  the  defendants  put  in  evidence 
two  judgments  in  favor  of  Starkey,  Janion  &  Co.  against 
Bryant,  one  rendered  in  March  and  the  other  in  April, 
1850,  in  the  Court  of  First  Instance  in  the  District  of 
San  Francisco.  They  then  proved  that  writs  of  fieri  facias 
were  issued  upon  these  judgments  and  placed  in  the  hands 
of  the  then  Sheriff  of  the  District  of  San  Francisco,  and 
were  levied  by  him  upon  the  premises,  before  the  15th  day 
of  April,  1850,  at  which  time  the  Court  of  First  Instance 
was  superseded  by  the  organization  of  the  District  Court 
of  the  Fourth  Judicial  District.  They  further  proved  that 
the  record  of  the  Starkey,  Janion  &  Co.  judgments  came  into 
the  lawful  possession  of  the  Fourth  District  Court  before 
the  19th  day  of  April,  1850,  and  that  on  that  day,  on  motion 
of  the  attorney  of  Starkey,  Janion  &  Co.,  the  Court  made 
an  order  in  the  following  words:  '^Starkey,  Janion  <t  Co. 
V.  /•  /.  Bryant.  Now  at  this  day  the  Court  orders  the  Sheriff 
to  proceed  to  sell  the  property  levied  on  under  executions 
previously  issued. '^ 

In  pursuance  of  this  order,  two  writs,  called  writs  of  ven^ 
ditioni  exponas,  were  duly  issued  out  of  the  Court  upon  the 
judgments,  and  placed  in  the  hands  of  John  C.  Hayes,  who 
was  the  newly  elected  and  qualified  Sheriff  of  the  county  of 
San  Francisco,  in  obedience  to  which,  he,  on  the  8d  day 
of  May,  1850,  sold  the  premises  to  the  grantors  of  the  d«- 
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fendantSy  and  in  due  time  gave  them  Sheriffs  deeds  there- 
for. These  deeds  recited  the  fact^  that  by  virtue  of  two 
writs  of  fieri  facias,  issued  out  of  the  (late)  Court  of  First 
Instance  in  and  for  the  District  of  San  Francisco,  in  favor 
of  Starkej,  Janion  &  Co.  against  J.  J.  Bryant,  directed  to 
the  Sheriff  of  said  District,  conunanding  him  to  make  cer- 
tain moneys  in  the  said  writs  specified;  that  officer  had 
made  a  levy  upon  the  premises;  that  he  had  subsequently 
made  return  to  the  District  Court  of  the  Fourth  Judicial 
District  that  he  had  made  such  levy  and  seizure,  and  that 
*^  afterwards  by  two  writs  of  venditioni  exponas  thereupon 
issued  in  the  same  causes,  by  special  order  of  the  said  Dis- 
trict Court  to  the  aforesaid  Sheriff  of  the  county  of  San 
Francisco  directed,  the  said  Sheriff  was  ordered  and  com- 
manded to  expose  the  said  pieces,  parcels  and  lots  of  land, 
above  mentioned  to  sale,"  and  after  the  other  usual  recitals, 
as  to  advertisement,  etc,  proceeded  to  convey  the  premises 
to  the  grantees  therein  ''as  fully  as  I,  the  said  John  C. 
Hayes,  the  Sheriff  aforesaid,  can,  may,  or  ought  to,  by  vir- 
tue of  the  said  writs  and  orders,  and  of  the  law  in  such 
case  made  and  provided,  grant,  bargain,  sell,"  etc. 

It  does  not  appear  at  what  time  the  writs  of  fieri  facias 
were  returned  to  the  Fourth  District  Court,  nor  why  they 
were  so  returned  without  a  sale  of  the  premises  levied  on, 
but  it  would  seem  that  they  must  have  been  returned  before 
the  19th  of  April,  when  the  order  of  that  date  was  made. 

When  the  defendants  offered  their  Sheriff's  deeds  in  evi- 
dence, they  were  objected  to  on  the  ground;  first  That 
the  sales  and  deeds  should  have  been  made  by  the  old  Sheriff 
of  the  District  of  San  Francisco,  and  not  by  the  new  Sheriff 
of  the  county;  and  that,  as  made,  they  were  void;  second. 
That  they  did  not  recite  the  date  or  amount  of  the  judg- 
ments, or  the  date  of  the  writs  of  fieri  facias,  or  the  date  of 
the  writs  of  venditioni  exponas;  third.  That  they  appeared 
never  to  have  been  sealed  by  the  Sheriff.  These  objections 
were  overruled,  and  judgment  passed  in  favor  of  the  de- 
fendants, from  which,  and  from  an  order  denying  a  motion 
for  a  new  trial,  this  appeal  is  taken. 

1.  The  question  is  not  whether  the  old  Sheriff  might  havo 
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retained  the  writs  of  fieri  facias,  and  under  the  authority  of 
the  thirty-fourth  section  of  the  Act  of  1850,  to  supersede 
certain  Courts,  made  sales  thereunder  of  the  property  levied 
on,  nor  whether  having  returned  these  writs  to  the  proper 
Court,  the  writs  of  venditioni  exponas  might  have  been 
issued  to  and  executed  by  him,  but  whether  they  must  neces- 
sarily have  been  issued  to  him,  and  could  be  executed  by  no 
other  officer. 

The  authorities  make  a  distinction  between  cases  where 
the  venditioni  is  issued  for  the  sale  of  personal  property, 
and  where  it  is  issued  for  the  sale  of  land.  In  cases  of  the 
former  class,  the  venditioni  must  go  to  the  officer  who  made 
the  seizure;  for  by  the  seizure  he  acquired  a  special  prop- 
erty in  the  chattels,  and  a  right  to  their  possession,  by  virtue  • 
of  which,  it  is  said,  he  might  sell  them  without  any  new  com- 
mand, after  the  return  of  the  writ,  and  even  after  his  term 
of  office  had  expired.  (TarJcinton  v.  Alexander,  2  Dev.  and 
Batt  K  C.  87;  Rogers  v.  Damoby,  4  B.  Monroe,  238.)  In 
England  the  venditioni  goes  only  for  the  sale  of  personal 
property,  and  consequently  the  authorities  there  are  all  of  this 
class. 

But  when  an  execution  is  levied  on  land,  the  officer  mak- 
ing the  levy  acquires  no  interest  in  the  land,  and  is  not  en- 
titled to  its  possession.  The  levy  creates  a  lien  only,  which 
may  be  enforced  by  a  sale,  but  until  sale  and  deed,  the 
title  and  right  of  possession  remain  in  the  execution  debtor. 
When  a  venditioni  exponas  is  issued  for  the  enforcement  of 
this  lien,  no  reason  is  perceived  why  it  must  necessarily  be 
executed  by  the  sheriflF  who  made  the  levy,  and  who  has 
gone  out  of  office,  and  not  by  his  successor.  It  is  accord- 
ingly held  by  some  of  the  American  authorities  that  the 
venditioni  must  be  executed  by  the  new  sheriff.  (The  Bank 
of  Tennessee  v.  Beatty,  8  Sneed,  305 ;  Lesley  v.  Gardner,  8 
Watts  and  Serg.  814)  ;  and  by  others,  that  it  may  be  executed 
by  either  the  old  or  new  sheriff.  (Holmes  v.  Mclndor,  20 
Wis.  657 ;  Sumner  v.  Moore,  2  McLean,  59 ;  Tarhinton  ▼. 
Alexander,  2  Dev.  and  Batt.  87.) 

After  the  records  were  transferred  from  the  Court  of 
First  Instance  to  the  District  Court,  the  latter  Court  pos- 
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sessed  as  plenary  power  over  the  judgments  in  favor  of 
Starkey,  Janion  &  Co.  against  Bryant,  and  the  process  is- 
sued or  to  be  issued  thereon,  as  it  oould  have  exercised, 
had  those  judgments  been  rendered  in  that  Court.  It  is 
asserted  by  the  plaintiff  that  the  District  Court  had  com- 
petent authority  to  direct  and  control  the  Sheriff  of  the  dis- 
trict in  the  execution  of  the  fL  fas.  which  had  been  de- 
livered to  him,  and  it  is  equally  clear,  we  think,  that  the 
Court  possessed  competent  jurisdiction  to  make  all  neces- 
sary and  proper  orders  in  respect  to  process  issued  or  to  be 
issued  upon  those  judgments.  Had  the  Sheriff  of  the  dis- 
trict, while  the  fi.  fas.  were  in  his  hands,  died  or  left  the 
State,  or  become  for  any  reason  incompetent  to  act,  can 
there  be  any  doubt  that  the  Court  might,  by  order,  have 
made  other  provision  for  the  execution  of  those  or  other 
proper  writs?  If  the  parties  agreed  that  the  writs  should 
be  executed  by  another  officer  than  the  Sheriff  of  the  dis- 
trict, or  that  other  writs  should  be  issued  upon  the  judg- 
ment, and  that  they  should  be  executed  by  the  Sheriff  of 
the  county,  we  see  no  reason  to  question  the  validity  of  an 
order  to  that  effect  made  by  the  District  Court.  Upon  a 
proper  showing  that  Court  had  jurisdiction  to  order  sudi 
writs  to  issue  as  might  be  necessary  for  the  execution  of 
those  judgments,  and  to  direct  the  Sheriff  of  the  county  to 
execute  them.  The  order  of  the  Court,  in  evidence  in  this 
case,  may  have  been  irregular  or  in  some  respects  erroneous, 
but  as  it  does  not  appear  upon  the  face  of  the  record  that 
the  Court  did  not  have  jurisdiction  to  make  the  order,  it 
will  be  presumed  in  a  collateral  attack  like  the  present, 
that  the  parties  were  before  the  Court,  and  that  the  proper 
proceedings  were  had  to  authorize  the  Court  to  make  the 
order. 

We  are  of  the  opinion  that  the  writs  in  this  case  were 
properly  executed  by  the  new  Sheriff,  and  that  the  sale  and 
deeds  thereunder  were  effectual  to  pass  the  title,  unless 
they  may  be  impeached  for  some  other  reason. 

2.  It  is  insisted  by  coimsel  for  the  plaintiff,  that  the 
Sheriff's  deeds  were  not  made  in  conformity  to  the  require- 
ments of  section  two  hundred  and  seven  of  the  Act  of  April 
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22,  1850^  to  regulate  proceedings  in  civil  cases,  and  that  tbe 
Court  erred  in  admitting  than  in  evidence.  That  section 
reads  as  follows :  '^  The  officer  who  shall  sell  any  real  es- 
tate, or  lease  of  lands  and  tenements,  for  more  than  one 
year,  shall  make  to  the  purchaser  a  deed,  to  he  paid  for  by 
the  purchaser,  reciting  the  names  of  the  parties  to  the  exe- 
cution, the  date  when  issued,  the  date  of  the  judgment, 
order  or  decree,  and  other  particulars  as  recited  in  the  exe- 
cution; also  a  description  of  the  property,  the  time,  place 
and  manner  of  sale,  which  recital  shall  be  received  as  evi- 
dence of  the  facts  therein  recited."  The  general  rule  is 
that  a  sheriff's  deed  need  not  recite  the  judgment  and  exe- 
cution. It  is  sufficient  if  it  appear  that  they  were  the  au- 
thority under  which  he  acted.  (Blood  v.  Light,  38  Cal.  649 ; 
Averill  v.  WUson,  4  Barb.  280;  Jackson  v.  Jones,  9  Cow. 
182.)  When  title  is  to  be  established  through  a  Sheriff's 
deed,  the  judgment  and  execution  must  be  introduced  in 
evidence  with  the  deed.  This  statute  makes  the  recitals 
evidence  of  the  facts  recited,  and  when  the  recitals  are  full, 
dispenses  with  the  necessity  of  introducing  the  judgment 
and  execution.  This,  we  tiiink,  was  its  only  purpose  and 
effect  It  could  not  have  been  intended  to  make  void  all 
deeds  from  which  were  omitted  some  of  the  recitals  named. 
Precisely  the  same  question,  under  a  statute  which  differs 
from  the  one  invoked  here  only  in  two  unimportant  words, 
was  presented  to  the  Supreme  Court  of  Arkansas  in  Jordan 
v.Bradshaw,  and  again  in  Bettison  v.  Budd,  17  Ark.  106  and 
546,  and  it  was  held  that  a  Sheriff's  deed,  which  failed  to 
recite  the  judgment,  was  admissible  in  evidence,  upon  proof 
of  the  judgment  and  execution  aXvande. 

In  the  last  named  case,  the  Court  said :  ''  The  statute 
requires  that  the  deed  shall  recite  the  names  of  the  parties 
to  the  execution,  the  date  when  issued,  the  date  of  the 
judgment,  order,  or  decree,  and  other  particulars  recited  in 
the  execution;  also,  a  description  of  the  time,  place,  and 
manner  of  sale,  and  further  declares  that  such  recitals  shall 
be  received  in  evidence  of  the  facts  therein  contained. 
The  obvious  intention  of  this  statute  was  to  save  the  pur- 
chaser from  the  necessity  of  exhibiting  the  judgment  and 
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execution  upon  the  trial,  in  eases  where  his  rights  under 
such  judgment  and  execution  might  be  called  in  question, 
and  also  to  serve  as  a  matter  of  conveniencei  as  well  to 
the  SherifF  as  to  the  purchaser,  as  it  would  point  the  former 
to  his  authority  to  sell  if  he  was  called  on  to  answer,  and 
would  facilitate  the  latter  in  deriving  his  title.  The  recitals 
of  the  deed  in  this  case  fall  short  of  the  statute,  yet  it  was 
competent  evidence  in  connection  with  the  jud^nent  and 
execution,  since  it  recited  sufiScient  to  show  the  authority 
of  the  officer  to  sell.''  The  Court  then  quotes  the  following 
language  from  the  Lessor  of  Perkins  v.  Diffte  (10  Ohio, 
437) :  ^^  The  law  regulating  judgments  and  executions  re- 
quires that  the  deed  of  conveyance,  to  be  made  by  the 
SherifF  or  other  officer,  shall  recite  the  execution,  or  the 
substance  thereof,  and  the  names  of  the  parties,  the  kind  of 
action,  the  amount  and  date  of  the  term  of  rendition  of  each 
judgment,  by  virtue  whereof  said  lands  and  tenements  were 
sold,"  etc.  The  deed  in  the  present  case  recites  the  execu- 
tion, the  names  of  the  parties,  as  therein  stated,  but  in  refer- 
ence to  the  judgment  does  not  again  recite  their  names — ^nei- 
ther does  it  state  the  amount  of  the  judgment,  except  as  it 
appears  upon  the  execution.  It  recites  sufficient  to  show  that 
the  officer  had  authority  to  sell ;  and  this  we  hold  to  be  all 
that  is  necessary — although  in  every  instance  it  would  be  well 
for  a  SherifF  or  other  officer  to  follow  literally  the  provisions 
of  the  statute.  So  far  as  the  statute  makes  provision  for 
any  recitals,  beyond  what  is  necessary  to  show  an  authority 
to  sell,  we  consider  it  as  directory  merely. 

8.  The  case  shows  that  when  the  deeds  were  produced  in 
evidence  —  more  than  sixteen  years  after  they  were  made  — 
they  bore  no  seals,  but  it  fails  to  show  whether  they  were, 
or  were  not,  in  fact  sealed,  at  the  time  they  were  made. 
They  purported  to  have  been  sealed,  for  they  closed  with 
the  words :  **  In  witness  whereof,  I,  the  said  John  0.  Hayes, 
SherifF,  have  hereunto  set  my  hand  and  seal,"  etc.,  and 
were  ''  signed,  tealed  and  delivered  in  the  presence  of  "  a 
subscribing  witness.  The  objection  was  that  they  **  appeared 
never  to  have  been  sealed  by  the  said  Hayes."  This  objeo* 
tion  was  oyerruled,  and,  so  far  as  we  can  know  from  the 
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record,  properly.  Upon  inspectiony  it  may  have  appeared  to 
the  Court  that  the  deeds  were  sealed,  and  that  the  seals  had 
become  detached. 

The  further  objection  to  two  of  the  deeds  that  the  certifi- 
cates of  acknowledgmeilt  which  purported  to  have  been 
made  by  a  Notary  Public,  "  do  not  appear  to  bear  his 
official  or  other  seal,"  may  be  answered  in  the  same  way. 
Though  they  bore  no  official  or  other  seal  when  exhibited 
in  evidence,  it  may  have  been  dear  that  they  were  properly 
sealed  when  made.  The  objection  is  met  by  the  rule  that 
he  who  alleges  error,  must  make  it  clearly  to  appear. 

4.  The  point  is  made  that  the  plaintiff  is  entitled  to 
recover  a  portion  of  the  demanded  premises,  upon*  the 
ground  that,  being  a  purchaser  in  good  faith,  and  for  a 
valuable  consideration,  the  conveyance  to  her  will  prevail, 
imder  the  Registry  Act,  over  the  prior  conveyance  by  the 
Sheriff.  The  point  is  made  upon  the  following  facts :  Two 
of  the  Sheriff's  deeds  were  not  recorded  until  the  22d  of 
November,  1853.  On  the  19th  day  of  the  same  month,  J. 
J.  Bryant,  for  the  expressed  consideration  of  five  thousand 
dollars,  conveyed  to  one  Reuben  Clark,  who  afterwards 
became  the  husband  of  the  plaintiff,  the  whole  of  the  de- 
manded premises,  and  his  deed  was  duly  recorded  on  the 
same  day.  It  does  not  appear,  however,  that  Clark  took 
his  deed  without  notice  of  the  unrecorded  Sheriff's  deeds, 
or  that  he  paid  any  valuable  consideration  for  it  In  April, 
1855,  after  the  plaintiff  had  become  the  wife  of  Clark,  and 
in  fulfillment  of  an  ante-nuptial  contract  so  to  do,  and  in 
consideration  thereof,  Clark  conveyed  to  the  plaintiff  the 
premises  in  controversy,  and  her  deed  was  acknowledged 
and  in  due  time  placed  of  record.  The  plaintiff,  being  a 
witness  in  her  own  behalf,  testified  that  she  had  never 
heard  of  any  adverse  claim  to  the  land  in  controversy,  until 
after  the  delivery  to  her,  and  the  recording  of  her  deed. 
Upon  these  facts  it  is  claimed  that,  because  the  deed  to 
Clark  was  recorded  before  the  Sheriff's  deeds,  the  record 
of  the  latter  did  not  impart  notice  of  their  contents  to  pur- 
chasers from  Clark,  and  that,  if  he  was  not  a  purchaser  in 
good  faith,  and  for  a  valuable  consideration,  still  that  his 
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grantee,  who  took  without  notice  and  for  a  valuable  consid- 
eration, would  take  a  good  title.  In  Mahoney  v.  Middleton, 
41  Cal.  41,  the  same  question  was  presented,  and  the  ruling 
was  adverse  to  the  views  now  urged  by  the  appellant.  We 
see  no  reason  for  changing  the  ruling  here.  The  other 
points  do  not  require  special  notice. 

In  our  opinion  the  judgment  and  order  should  be  affirmed, 
and  it  is  so  ordered. 

Mr.  Justice  Cbooextt,  being  disqualified,  took  no  part  in 
the  decision. 


[No.  8,468.] 


THE  PEOPLE  OF  THE  STATE  OF  OALIFOEITIA  v. 
EUKEKA  LAKE  AND  YUBA  CANAL  COMPANY 
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BxttKivB  Rbcobds  ov  ▲  OoBPOBATS  BoASD. —  The  general  rale,  tliat  eyery 
pabllc  docnment  which  Is  required  by  law  to  be  exeented  by  a  public 
officer  muat  be  Terlfled  by  his  official  signature,  doee  not  extend  to  the 
proof  of  the  records  of  a  corporate  board  which  exercises  powers  muni- 
cipal and  Qua9i  legislatiTe. 

Idem. —  The  Chairman  and  Clerk  of  the  Corporate  Board,  exercising  powers 
mTmldpal  and  qwoH  legislatiye,  sign  the  record  of  its  proceedings,  not 
as  certifying  to  their  own  official  action,  but  as  witnesses  that  the  record 
Is  the  record  made  up  by  the  Clerk,  under  the  direction  of  the  Board. 

■lOHiHO  BscoBDB  OF  ▲  BoAXD  OF  SuraBYisoBS. —  The  Statute  requiring  the 
Chairman  and'  Clerk  of  a  Board  of  Supervisors  to  sign  the  record  of  Its 
proceedings,  does  not  inyalidate  such  record  as  proof  of  the  action  of 
the  Board  If  the  Clerk  and  Chairman  fall  to  sign,  but  has  the  effect 
■lerely  of  putting  the  party  who  desires  to  prove  the  official  action  of  the 
Board  to  some  additional  trouble  in  establishing  the  handwriting  of  the 
entries,  their  cotemporaneous  character,  and  the  official  custody  from 
which  the  book  was  produced. 

IBBK. —  The  effect  of  the  statute  requiring  the  Clerk  and  Chairman  of  the 
Board  of  Saperrlsors  to  sign  the  record  of  its  proceedings,  Is  merely  to 
make  their  slgnaturee  evidence  identifying  the  minutes. 

BMimio  Rbcobd  of  Levy  of  a  Tax. —  A  tax  is  not  void,  because  the  record 
of  the  Board  of  Supervisors  In  levying  It  is  not  signed  by  the  Chairman 
mnd  Clerk  of  the  Board. 
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Bbtubn  of  A8SB88KSNT  ROLL  BT  A88BB80B. — ^The  statato  requiring  the 
Assessor  to  return  the  assessment  roll  to  the  CSerk,  prior  to  the  first 
Ifondaj  In  August,  Is  directory  merely;  and  the  failure  of  the  Assessor 
to  return  It  hefore  that  time,  la  a  matter  of  which  the  taxpayer  cannot 
complain. 

CaBTirriNO  TO  AaaaasHJBNT  Roll  bt  Abbbbbob. —  The  Assessor  may  certify 
to  the  assessment  roll  after  It  has  heen  returned  to  the  Clerk,  and  after 
the  first  Monday  In  August,  for  he  does  not  lose  control  of  the  assess- 
ment roll  until  it  has  heen  hoth  certified  and  returned  to  the  Clerk. 

Action  to  recover  fronuthe  defendant  three  thousand  nine 
hundred  and  eighty-seven  dollars,  being  the  State  and 
County  Tax  levied  for  the  fiscal  year  1871,  and  special 
school  taxes  in  several  school  districts  in  the  County  of 
Nevada,  in  which  the  property  of  the  defendant  was  situ- 
ated. The  real  estate  was  fully  described  in  the  complaint, 
and  the  Court  was  asked  to  enforce  a  lien  on  it  for  the  tax. 
The  answer,  among  other  defenses,  denied  the  levy  of  a 
tax,  and  set  up,  that  if  the  Board  of  Supervisors  ever  at- 
tempted to  levy  a  tax,  no  record  of  the  levy  was  made  up 
and  signed  by  the  Chairman  and  Clerk,  and  that  no  as- 
sessment roll  was  certified  or  authenticated  by  the  As- 
sessor. 

The  Board  of  Supervisors  levied  the  tax  at  the  time,  and 
in  the  manner  required  by  the  statute,  but  neither  the 
Chairman  of  the  Board,  nor  its  Clerk,  signed  the  minutes 
of  the  Board  making  such  levy.  The  Court  below  rendered 
judgment  for  the  plaintiff,  and  the  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion* 

Niles  Searls,  for  the  Appellant,  argued  that,  as  the  statute 
(2  Hittel,  paragraph  6,976),  requires  the  Chairman  and 
Clerk  of  the  Board  of  Supervisors  to  sign  the  record  of  its 
proceedings,  that  the  levy  of  the  tax  was  void,  and  cited. 
Spear  v.  Ditty,  9  Vermont,  282 :  Blackwell  on  Tax,  Titles 
345-6  and  7 ;  and  The  People  v.  McCreery,  34  Cal.  432. 

He  also  argued  that  the  Assessor  having  returned  the 
assessment  roll  to  the  Clerk  without  Lie  certificate,  the  as- 
sessment was  void,  and  cited,  2  Hittel,  paragraph  6,170; 
and  People  v.  8.  F.  Savings  Union,  81  Cal.  132 ;  Bladcwell 
on  Tax,  Titles  106;  Sihley  v.  Smith,  2  Gibbs  (Mich.  R.) 
498 ;  and  Colly  v.  Russell,  3  Greenleaf,  227. 
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M.  8.  Deal  and  /.  J.  CaldweU,  for  the  Respondent,  argued 
that  the  statute  requiring  the  Assessor  to  return  and  certify 
his  roll  before  the  first  Monday  in  August  was  merely  di- 
rectory, and  cited,  State  of  Nevada  v.  Western  Union  Tele- 
graph Company,  4  Nevada,  838 ;  and  that  the  same  rule  ap- 
plied to  the  statute  requiring  the  Chairman  and  Clerk  to 
sign  the  records  of  the  Board  of  Supervisors;  and  cited,- 
Hill  V.  Wolf,  28  Iowa,  577 ;  Hart  v.  Plum,  14  Cah  148 ;  and 
Bex  y.  Loxdale,  1  Burr,  455. 

iSy  the  Court,  MoKinistky,  J, : 

The  sixth  section  of  the  "  Act  to  create  a  Board  of  Super- 
visors," etc.,  (Hittell  Gen.  L.  6,975)  provided:  "  The  Clerk 
shall  keep  a  full  and  correct  record  of  all  the  proceedings  of 
the  Board,  etc.  The  record  of  proceedings  shall  be  signed 
by  the  Chairman  of  the  Board  and  Clerk." 

It  is  objected  that  the  record  of  the  action  of  the  Board, 
in  levying  the  tax  complained  of,  was  not  signed  by  the 
Chairman  or  Clerk. 

The  general  rule  is  well  settled  that  every  public  docu- 
ment which  is  required  by  law  to  be  executed  by  a  public 
officer,  must  be  verified  by  the  official  signature  of  the  per- 
son who  made  it  The  rule  applies  to  the  execution  of  all 
public  authorities,  where  the  exercise  of  the  power  affects 
the  property  of  the  citizen.  The  power  is  reposed  in  the 
officer,  not  in  the  man;  and  but  for  the  protection  of  the 
law,  he  would  be  a  trespasser.  When  he  attempts  to  exer- 
cise the  power,  he  must  recognize  the  source  from  whence 
he  derives  it,  and  perform  all  acts  in  the  character  alone 
which  the  law  recognizes.    (Blackw.  Tax  Titles,  345-6.) 

But  the  reason  of  the  rule  does  not  extend  to  the  proof  of 
the  records  of  a  corporate  board  which  exercises  powers 
municipal,  and  quasi  legislative.  The  action  recorded  is 
not  the  action  of  the  Chairman  or  Clerk ;  they  sign  the  min- 
ntes  not  as  certifying  to  their  own  official  action,  but  as  wit- 
nesses that  the  record  is  the  record  made  by  the  Clerk  un- 
der the  direction  of  the  Board.  To  give  more  effect  to  their 
signatures,  would  be  to  decide  that  in  the  absence  of  any 
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provision  of  the  statute  requiring  the  Chairman  and  Clerk  to 
sign  the  minutes,  and  by  reason  of  a  common  law  principle, 
the  minutes  could  not  be  introduced  in  evidence.  But  the 
records  of  the  proceedings  (when  the  law  does  not  specially 
require  them  to  be  signed)  have  always  been  admitted  in 
evidence,  after  certain  preliminary  proof.  The  statute  does 
not  declare  that  the  record  shall  not  be  proof  of  the  action 
of  the  Board  if  not  signed  by  the  officers  named,  but  the 
effect  is  only  to  make  their  signatures  evidence,  identifying 
the  minutes.  The  failure  of  the  Chairman  and  Clerk  to 
discharge  the  particular  duty,  simply  imposed  on  the  party 
desiring  to  prove  the  official  action  of  the  Board,  some  ad- 
ditional trouble,  in  establishing  the  handwriting  of  the  en- 
tries, their  contemporaneous  character,  and  the  official  cus- 
tody from  which  the  book  was  produced. 

The  third  finding  of  the  District  Court  is:  "  The  Assessor 
returned  his  assessment  roll  to  the  Clerk  of  the  Board  of 
Supervisors  on  or  before  the  first  Monday  in  August,  but 
did  not  attach  his  certificate  thereto  until  the  18th  of  Sep- 
tember, when  he  certified  to  said  roll." 

If  the  failure  to  certify  rendered  void  the  action  of  the 
officer,  it  was  because  the  certificate  was  not  made  on  or 
before  the  first  Monday  in  August,  not  because  he  delivered 
the  roll  to  the  Clerk  before  certifying  to  it.  If  the  roll  was 
certified  and  delivered  on  or  before  the  first  Monday  in 
August,  it  could  make  no  difference  that  the  manual  de- 
livery preceded  the  attaching  of  the  certificate.  The  As- 
sessor did  not  lose  the  control  of  the  roll  until  it  was  both 
certified  and  delivered. 

What  was  the  effect  of  his  failure  to  certify  and  deliver 
the  assessment  roll  until  the  18th  of  September!  The  rev- 
enue law  (Sec.  42)  declares  that  the  Acts  therein  required 
between  the  assessment  and  commencement  of  suit  shall  be 
deemed  directory,  merely.  And  independent  of  this,  die 
provisions  of  the  statute  requiring  the  Assessor  to  return 
his  roll  to  the  Clerk  prior  to  a  certain  date  would  be  con- 
strued to  be  merely  directory.  (Hart  v.  Phim,  14  Cal.  148.) 
The  time  prescribed  is  for  the  convenience  of  other  officers, 
who  have  their  duties  to  perform.     It  is  not  a  matter  of 
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which  the  taxpayer  can  complain;  it  does  not  injure  hinu 
(The  State  v.  the  W.  U.  T.  Co.  4  Nevada,  344.) 
Judgment  affirmed.    Remittitur  forthwith. 

Ifeither   Mr.  Chief   Justice  Wallaox   nor   Mr.  JuBtioe 
NiLBS  expressed  an  opinion. 


[No.  8,785.] 


A.  LANGENBERGER,  L.  BLOCHMAN,  J.  CERE  aito 

B.  DREYEUS  v.  H.  KRCEGER 

AimntATiOK  in  A  Dbait. — It  a  penon  who  haa  no  authority  to  do  so,  and 
who  l8  not  the  agent  for  the  payee  for  that  pnrpoae,  writes  across  the 
face  of  a  draft,  payable  goierally  in  money,  the  words  "payable  in  Uni- 
ted States  gold  coin,"  it  is  not  such  an  alteration  of  the  draft  at 
▼itiates  IL 

Dbaft  Patablb  uc  Cdssbkct. —  A  draft  which  does  not  specify  the  partie- 
Qlar  kind  of  money  in  wlilGh  it  is  payable  may  be  paid  in  legal  tender 
notes. 

BTiDBMcn  OF  Kind  of  Moxnx  Dbajt  is  Patablb  in. —  If  a  draft  does  not 
specify  the  kind  of  money  in  which  it  is  payable,  evidence  cannot  be 
introduced  that  it  was  understood  and  agreed  that  it  should  be  paid  in 
either  gold  or  silver,  nor  can  a  mercantile  usage  make  it  payable  in  gold 
or  silver. 

DSMAND  OF  Patmbnt  OF  DsAFT. —  If  s  draft  does  not  specify  the  kind  of 
money  in  which  it  is  made  payable,  a  demand  of  payment  in  gold  cola, 
whether  by  a  notary  or  the  holder,  is  not  sufficient  to  diaiie  tht 
drawer. 

InaM. —  In  the  absence  of  evidence  to  the  contrary,  the  presumption  Is  that 
a  notary  demands  pasrment  of  a  draft  in  the  currency  in  which  it  ap- 
pears on  its  face  to  be  made  payable. 

Umc —  A  demand  on  the  drawee  of  the  payment  of  a  draft  doea  not  charge 
the  drawer,  if  the  demand  is  not  In  acooxdaaoe  with  the  tenor  of  the 
draft. 

Appeal  from  the  District  Court,  Seventeenth  Judicial 
District,  County  of  Los  Angeles. 

The  following  is  a  copy  of  the  draft  sued  on: 

''  $622  00.  Mr.  Leopold  Eahn,  ITo.  821,  Mission  street^ 
'*San  Francisco:  Please  pay  to  Mr.  Langenberger,  Bloch- 
^  man  &  Co.,  or  order,  the  sum  of  six  hundred  and  twenty- 
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''two  dollars,  on  March  15th,  1872^  without  grace,  and 
''  charge  the  same  to  account  of 

^  A.  Ebcegkb. 
"  Anaheim,  FeVy  23d,  1872.'' 

The  plaintiffs  were  doing  business  under  the  firm  name 
of  Langenberger,  Blochman  &  Co.  The  defendant  had  funds 
in  silver  in  the  hands  of  the  drawee  sufficient  to  meet  the 
draft,  but  had  no  gold  or  currency. 

The  Court  below  held  that  the  words  in  red  ink  across 
the  face  of  the  draft  made  a  material  alteration  in  the  draft, 
and  that  the  plaintiff  was  not  entitled  to  recover. 

The  other  facts  are  stated  in  the  opinion. 

Olassell,  Chapman  &  Smith,  for  the  Appellants,  argued 
that  the  words  written  across  the  face  of  the  draft,  were  not 
a  part  of  it,  and  were  not  an  alteration  in  it,  and  cited  Carr 
V.  Welch,  46  HL  89. 

F.  E.  Howard,  for  Respondent,  argued  that,  as  it  appeared 
that  the  plaintiffs  authorized  a  demand  of  payment  in  gold 
coin,  it  was  to  be  presumed  that  they  authorized  the  altera- 
tion, and  that  the  alteration  was  material,  and  cited  Story  on 
P.  Notes,  (Sec  408,)  and  the  Civil  Code,  (Sec.  1700,) 
and  that  the  custom  to  pay  in  gold  could  not  control  the 
law. 

By  the  Court,  Ceookbtt,  J. : 

The  defendant,  residing  at  Anaheim,  made  and  delivered 
to  one  Smith,  for  the  plaintiffs,  a  draft  on  Leopold  Kahn, 
of  San  Francisco,  for  six  hundred  and  twenty-two  dollars, 
payable  to  the  order  of  the  plaintiffs,  but  specified  no  par- 
ticular kind  of  money  in  which  it  was  to  be  paid.  On  re- 
ceiving the  draft.  Smith,  without  the  authority  of  the  de- 
fendant, and  so  far  as  the  evidence  shows,  without  the 
knowledge  or  authority  of  the  plaintiffs,  wrote  across  the 
face  of  it  in  red  ink,  the  words  "  payable  in  United  States 
gold  coin."  The  Court  finds,  that  on  receiving  the  draft  at 
San  Francisco,  the  plaintiffs  presented  it  to  Kahn,  and  de- 
manded payment  in  gold  coin,  which  he  refused;  but  ten- 
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dered  payment  in  ailyer  coin,  which  the  plaintiffs  declined  to 
accept  Thereupon  the  draft  waa  delivered  to  a  notary,  who 
presented  it  to  Kahn  for  payment,  which  waa  refused,  and 
the  draft  was  protested,  of  which  the  defendant  was  duly 
notified.  There  is  nothing  to  show  that  payment  was  ten- 
dered to  the  notary  in  silver  or  currency,  nor  any  direct  evi- 
dence that  he  demanded  payment  in  gold.  All  the  direct  evi- 
dence in  respect  to  the  demand  and  protest  by  the  notary,  is 
contained  in  his  oflScial  certificate,  in  which  he  states  that 
he  demanded  payment,  and  that  it  was  refused. 

The  action  is  to  recover  the  amount  of  the  draft,  and  a 
judgment  having  been  entered  for  the  defendant^  the  plain- 
tiffs appeal. 

There  was  no  evidence  as  to  the  nature  or  extent  of  Smith's 
agency  for  the  plaintiffs ;  nor  any  tending  to  prove  that  when 
they  presented  the  draft  for  payment  and  demanded  gold, 
they  had  any  notice  or  information  that  the  words  across  the 
face  of  the  draft  were  written  without  the  authority  of  the 
drawer.  In  the  absence  of  all  proof  on  the  point,  it  cannot  be 
inferred  that  Smith  was  acting  within  the  scope  of  his  agency, 
in  writing  these  words  across  the  draft;  and  the  plaintiffs  arc 
not  bound  by  or  responsible  for  his  imauthorized  act,  unless 
they  subsequently  adopted  and  ratified  it,  with  a  knowledge 
of  all  the  facts ;  and  there  was  no  proof  of  such  ratification. 
It  was,  therefore,  the  unauthorized  act  of  a  stranger,  having 
no  interest  in  the  transaction,  and  did  not  vitiate  the  draft. 
But  in  order  to  hold  the  drawer,  it  was  incumbent  on  the 
plaintiffs  to  make  a  proper  demand  of  payment,  and  to  give 
due  notice  of  non-payment.  As  the  draft  specified  no  par- 
ticular kind  of  money  in  which  it  was  payable,  it  might  have 
been  paid  in  legal  tender  notes;  and  it  was  not  competent 
for  either  of  the  parties  to  prove  by  parol,  that  it  was  under- 
stood and  agreed  that  it  should  be  paid  either  in  gold  or  sil- 
ver. To  admit  such  evidence,  would  be  to  contradict  or  vary 
the  written  instrument ;  and  proof  of  a  mercantile  usage  can- 
not supercede  a  positive  rule  of  law.  The  drawee  was,  there- 
fore, at  liberty  to  pay  the  draft  in  legal  tender  notes;  and 
if  the  plaintiffs  demanded  payment  in  gold  only,  this  was  not 
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a  sufficient  demand.  They  were  authorized  to  demand  pay- 
ment according  to  the  tenor  of  the  draft  and  not  otherwise ; 
and  if  the  demand  was  limited  to  gold  coin,  it  was  not  suffi- 
cient to  hold  the  drawer.  It  is  said,  however,  that  it  ap- 
pears from  the  certificate  of  the  Notary  that  he  demanded 
payment  generally ;  and  that  the  presumption  is  he  performed 
his  duty,  and  demanded  payment  according  to  the  tenor  of 
the  draft,  disregarding  the  words  "  payable  in  United  States 
gold  coin,"  written  across  the  face  of  it  The  finding  on 
this  point  is  not  very  satisfactory,  and  is  to  the  eflFect  that  the 
draft  was  duly  presented  by  the  Notary,  and  payment  was 
demanded  and  refused,  and  notice  duly  given ;  and  then  the 
Court  adds,  but  there  is  no  evidence  that  he  notified  the  payee 
(meaning  doubtless  the  drawee)  to  disregard  the  words  "  pay- 
able in  United  States  gold  coin,"  or  that  he  did  not  demand 
gold  coin.  In  effect,  this  is  a  finding  that  in  the  opinion  of 
die  Court,  the  demand  by  the  Notary  was  for  gold  coin,  a  con- 
clusion which,  we  think,  was  justified  by  the  evidence.  The 
plaintiffs  demanded  payment  in  gold,  and  now  assert  in  their 
complaint  that  such  was  the  understanding  of  the  parties; 
and  when  payment  in  that  currency  was  refused,  they  placed 
the  draft  in  the  hands  of  the  Notary,  without  instructions, 
so  far  as  the  proof  shows,  in  respect  to  the  nature  of  the 
demand  he  was  to  make.  Finding  the  words  "  payable  in 
United  States  gold  coin "  written  across  the  face  of  the 
draft,  he  doubtless  concluded,  (and  very  naturally),  that 
they  were  placed  there  by  the  authority  of  the  drawer.  The 
plaintiffs  believing  they  were  entitled  to  demand  gold,  had 
dclined  to  accept  payment  in  silver,  and  it  is  altogether 
improbable  that  they  would  have  received  legal  tender 
notes,  which  were  still  less  valuable.  Under  these  circimi- 
stances,  there  is  a  strong  presumption  that  the  Notary  was 
instructed  to  demand  gold.  But  if  he  had  no  instructions 
except  to  demand  payment,  it  could  not  reasonably  be  infer- 
red that  he  disregarded  the  words  written  across  the  face 
of  the  draft  In  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  he  demanded  payment  according  to 
the  face  of  the  draft,  which  was  apparently  payable  in 
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gold  coin.  A  demand  of  this  character  by  the  Notary  was 
not  more  effectual  to  charge  the  drawer  iJian  a  similar  de- 
mand by  the  plaintiff.  The  vice  of  the  demand  is  that  it  is 
not  in  accordance  with  the  tenor  of  the  draft,  as  drawn  by 
the  maker;  and  in  the  absence  of  a  proper  demand,  there 
is  nothing  to  charge  the  drawer. 
Judgment  and  order  affirmed. 

Mr.  Justice  Rhodes  did  not  express  an  opinion* 


[No.  4,208.) 

FOSCALINA  V.  DOTLR 

Dismissal  or  Afpbal. —  A  motion  to  dismiss  an  appeal  becanse  It  is  frlTO- 
leas,  and  intended  to  delay  the  execution  of  the  judgment,  made  inters 
mediate  the  taking  of  the  appeal  and  the  filing  of  the  transcript,  will 
not  be  entertained. 

IDSM. —  On  the  hearing  of  snch  motion  the  Conrt  will  not  look  Into  the 
transcript,  if  produced  in  support  of  the  motion,  for  the  purpose  of  as- 
certaining the  merits  of  the  appeal. 

Afpbal  from  the  District  Court  of  the  Third  Judicial 
District,  Alameda  County. 

The  facts  are  stated  in  the  opinion* 

Crane,  for  the  motion. 

By  the  Court,  Waixaoib,  0.  J.: 

The  appeal  is  taken  by  the  defendant  from  an  order  re- 
fusing to  stay  the  issuance  of  a  writ  of  habere  facias  upon 
the  judgment  recovered  by  the  plaintiflF  in  the  District 
Court  for  the  County  of  Alameda,  and  lately  affirmed  here. 
The  appeal  was  perfected  only  on  the  2l8t  of  March  last, 
and  the  time  allowed  to  the  appellant  to  file  the  printed 
transcript  of  the  record,  under  the  second  rule  of  practice, 
has  not  elapsed.  The  respondent  produces  a  copy  of  the 
record,  and  thereupon  moves  that  ^e  appeal  be  dismissed. 
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because  it  is  frivolous  and  taken  with  intent  to  delay  the 
execution  of  the  judgment  We  cannot,  howei^er,  look  into 
the  copy  of  the  record  produced  by  the  respondent  for  the 
purpose  of  determining  in  advance  what,  if  any,  merit  the 
appeal  may  have.  Tho  rule  of  the  Court  already  referred 
to  is  intended  to  operate  uniformly  upon  all  appeals  taken 
to  this  Court,  and  a  motion  of  this  character,  made  inter- 
mediate the  taking  of  the  appeal  and  the  filing  of  the  tran- 
scripty  will  not  be  entertained.  But  even  if  we  could  look 
into  the  record  to  determine  the  merits  of  the  appeal  and 
should  ascertain  that  it  had  been  taken  merely  for  purposes 
of  vexation  and  delay,  still  we  ought  not  to  dismiss  the  ap- 
peal, if  well  taken  in  point  of  procedure.  The  remedy  would 
be  found  only  in  an  affirmance  of  the  order,  and  the  imposi- 
tion of  damages  in  a  proper  case. 

To  depart  from  these  rules  would  produce  great  confusion 
in  practice,  and  consequent  delay  in  the  orderly  disposition 
of  causes.  Besides,  it  is  difficult  to  see  how  the  respondent 
here  can  be  prejudiced  by  postponing  the  consideration  of 
the  merits  of  this  appeal  until  such  time  as  it  shall  come 
regularly  before  us  for  determination.  The  appeal  is  from 
an  order  refusing  to  stay  the  writ,  to  which  the  plaintiff  is 
otherwise  entitled  upon  the  judgment  he  obtained.  The 
order  of  the  Court  below  from  which  this  appeal  is  taken 
was,  therefore,  of  a  negative  character. 

It  is  clear  enou^  that  an  appeal  from  such  an  order,  in 
whatever  form  such  appeal  be  taken,  could  not  per  se  affect 
the  right  of  the  plaintiff  to  final  process  upon  the  judgment 
he  has  obtainedi 

The  motion  to  dismiss  the  appeal  must  be  demied^  and  it  is 
so  ordered. 


[No.  8,4611.] 

JAMES  HUTCHINGS  and  JOHIT  HUTOHINGS  v. 

GEORGE  H.  CASTLE. 

Complaint  in  Tbotnr. —  Under  our  practice,  In  an  action  for  taldng  and 
carrying  away  goods,  an  allegation  in  the  complaint,  that  the  defendant 
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took  and  carried  away  the  goode,  U  eqalvalent  to  an  aTerment  that  the 
defendant  conyerted  the  goods  to  hie  own  nee. 

JuDOMBNT  ZK  Tbotkb. —  If,  in  an  action  of  txoTer,  the  complaint,  In  addi- 
tion to  alleging  a  taking  and  carrying  away  of  the  goods,  arers  a 
detention  of  the  same,  and  It  appears  on  the  trial  that  the  defendant 
had  sold  the  goods  before  the  snit  was  brought,  and  the  plaintiff  re- 
covers judgment  only  for  the  TSlne  of  the  goods,  the  defendant  Is  not 
tnjnred  by  the  allegation  of  a  detention. 

BnniNcn  oti  ▲  DcrECTiTn  Amswu  must  bb  Objbctbd  to. —  If,  In  an 
action  against  a  Sheriff  for  damages  for  taking  goods,  by  virtue  of  an 
attachment,  from  a  vendor  of  the  defendant  In  the  attachment  suit,  the 
Sheriff  relies  on  fraud  In  the  sale,  but  In  his  answer  does  not  distinctly 
aver  the  facts  constituting  the  fraud,  and  the  answer  is  not  demurred 
to,  nor  Is  evidence  of  tffe  fraud  objected  to  on  the  trial,  a  Judgment  for 
the  plaintiff  will  not  be  disturbed,  for  It  Is  too  late  to  raise  an  objection 
to  the  evidence  for  the  first  time  In  the  Supreme  Court. 

JunoMBNT  NOT  Rbvbbsbd  FOB  Bbbob  WHICH  DOBS  MO  Habm. —  When  the 
Court  falls  to  find  on  a  material  Issue,  and  the  findings  are  excepted  to 
for  that  reason,  the  Judgment  will  not  be  reversed  if  Ahe  finding  must 
have  been  adverse  to  the  appellsnt. 

Dbclabations  of  Vendob  as  Bvn>BNCB. —  The  declarations  of  a  vendor, 
made  after  a  sale  and  delivery  of  personal  property,  are  not  admissible 
In  evidence  to  show  fraud  in  the  sale. 

OouBT  MAT  DiSBBOABO  Illboal  Btidbmcb  Becbivbd. — If  illegal  evidence  is 
admitted  on  the  trial,  the  Court  does  not  err  in  refusing  to  find  a  fact 
proved  by  such  evidence. 

Dbclabations  of  Agbnt  as  Bvidbncb. —  The  declarations  of  an  agent  of 
a  vendee  whose  agency  Is  limited  to  the  care  and  custody  of  goods  after 
they  have  passed  to  the  possession  of  the  vendee,  are  not  admissible  In 
evidence  to  show  that  the  purchase  by  the  vendee  was  fraudulent. 


Apfsai*  from  the  Bistriot  Court^  Fifth  Judicial  Districti 
Oaunty  of  San  Joaquiiv, 

On  the  12th  day  of  August  1871,  IL  Bovard  and  Thomas 
HutchingSy  partners  under  the  name  of  Bovard  &  Hutch- 
ingSy  sold  and  delivered  to  the  plaintiffs  a  quantity  of  goods, 
wares  and  merchandize,  of  the  value  of  five  hundred  and 
eleven  dollars  and  twenty-five  cents,  in  satisfaction  of  an  in- 
debtedness of  Bovard  &  Hutchings  to  the  plaintiffs.  At  the 
time  of  the  sale,  Bovard  &  Hutchings  owed  M.  M.  Soria  six 
hundred  and  eighty  dollars ;  and  on  the  26th  of  August,  1871, 
Soria  sued  them,  procured  an  attachment,  which  was  placed 
in  the  hands  of  the  Sheriff  (the  defendant  here)  who,  by 
virtue  of  the  attachment,  levied  on  and  took  into  his  possses- 
non  the  goods,  and,  on  the  19th  of  November  following^ 
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sold  them  on  an  execution  issued  on  a  judgment  obtained 
in  the  action.  On  the  11th  of  January,  1872,  this  acticA 
was  commenced  against  the  Sheriff  to  recover  the  damages, 
alleged  in  the  complaint  to  be  nine  hundred  dollars. 

At  the  time  of  the  sale  of  the  goods,  they  were  taken 
across  the  road  from  the  store  of  Bovard  &  Hutchings  to 
another  building,  and  placed  in  the  cellar  in  charge  of  one 
Atkinson,  as  the  agent  of  the  plaintiffs.  Soria  was  called  as 
a  witness  for  the  defendant,  and  testified  that  on  the  25iii  of 
August  he  went  with  the  Under  Sheriff,  R,  W.  Stevenson, 
to  the  place  where  the  goods  were,  and  Atkinson  told  him 
the  goods  were  in  the  cellar,  and  that  they  belonged  to 
Bovard  &  Hutchings,  and  they  had  removed  them  from  the 
old  building  across  the  way  into  the  cellar,  until  the  build- 
ing where  they  were  was  ready  for  shelving,  and  that  they 
were  collecting  their  accounts,  and  had  shut  up  and  moved 
the  goods  across  the  road,  for  the  purpose  of  opening  in  the 
new  store. 

This  was  the  testimony  which  the  Court  speaks  of  as  not 
having  been  objected  to. 

The  defendant  objected  to  the  findings,  for  want  of  a 
finding  as  to  whether  the  sale  was  made  to  hinder,  delay 
and  defraud  creditors,  but  the  Court  refused  to  find  on  that 
point. 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion* 

B.  &  J.  H.  McKvnne,  for  the  Appellant,  argued  that,  as 
the  defendant  did  not  detain  the  goods  at  the  time  of  the 
commencement  of  the  action,  as  alleged  in  the  complaint^ 
and  as  there  was  no  allegation  in  the  complaint  of  a  con- 
version, there  was  a  variance  between  the  complaint,  the 
proofs  and  the  findings,  and  that  the  cause  of  action  in  the 
complaint  was  neither  trover  nor  trespass,  but  detinue,  and 
cited  Lucas  v.  Oity  of  San  Francisco,  28  CaL  691.  Thej 
also  argued  that  there  should  have  been  a  finding  on  tbe 
question  of  fraud,  and  cited  Miller  v.  8teen,  30  Cal.  402, 
and  Cowing  v.  Rogers,  84  CaL  662.    They  also  argued  that 
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the  evidence  was  insufficient  to  support  the  findings,  be- 
cause the  plaintiffs  were  bound  by  the  declarations  of  their 
agent,  Atkinson^  and  cited  Greenleaf  on  Evidence  (12  Ed. 
Sec  113). 

Budd  <&  ScaniJeer  and  W.  8.  Buckley,  for  the  Bespondenty 
argued  that  the  Court  correctly  refused  to  find  on  the  quee* 
tion  of  fraud,  because  there  was  no  allegation  in  the  answer 
of  fraud,  and  cited  Semple  v.  Hagar,  27  Cal.  166,  and  Kinder 
V.  Macy,  7  Cal.  206 ;  and  that  Atkinson  was  not  the  general 
agent  of  the  plaintiffs,  and  his  testimony  was  improperly  ad- 
mitted, and  that  the  plaintiffs  were  not  bound  by  his  deo- 
larations. 

By  the  Court,  MoKiwstby,  J. : 

This  action  was  brought  against  the  sheriff,  to  recover 
damages  for  the  unlawful  taking  from  the  possession  of  the 
plaintiffs,  and  carrying  away,  of  certain  personal  property, 
and  for  the  detention  of  the  same.  The  property  was  sold 
by  the  defendant  before  the  commencement  of  this  action; 
and  the  appellant — ^the  defendant — ^makes  the  point  that  the 
property  was  not  "detained"  when  the  suit  was  brought^ 
and  that  the  complaint  is  not  sufficient  in  trover,  because 
there  is  no  averment  of  a  conversion.  But  trover  lay  where 
trespass  de  horns  lay;  and  an  unlawful  taking,  if  followed  by 
the  carrying  away,  was  of  itself  a  conversion.  (Chitty's 
Pleadings,  164.)  Under  our  system  a  statement  of  the  facts, 
that  defendant  took  and  carried  away,  is  equivalent  to  the 
averment,  "  converted  to  his  own  use,"  etc. 

The  allegation  in  the  complaint,  as  to  the  detention,  did 
not  affect  the  judgment  The  District  Court  found  the 
value  of  the  goods  at  the  time  they  were  taken,  but  allowed 
no  damages  for  the  detention,  by  way  of  interest  or  other- 
wise. 

The  answer  is  perhaps  obnoxious  to  the  criticism  of 
counsel,  that  it  neither  states  the  facts  constituting  fraud, 
nor  distinctly  avers  that  the  parties  were  guilty  of  actual 
fraud,  independent  of  fraud  condasively  presumed  from  the 
want  of  delivery  and  change  of  possession*    But  the  plead* 
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ing  was  not  demurred  to^  nor  did  the  plaintiffs  objeot  to  tKa 

evidence  tending  to  prove  the  fraud,  wbea  u  was  olt^ared, 
on  the  ground  that  it  was  inadmissable  under  the  averments 
of  the  answer.  There  was  a  question  addressed  to  the 
Court,  which  intimated  an  objection,  and  some  conversa- 
tion on  the  subject  (which  is  carefully  preserved  in  the 
transcript),  but  no  specific  objection*  It  is  too  late  to  make 
it  in  this  CTourt  for  the  first  time. 

I  am  inclined  to  think  the  Court  below  should  have  found 
upon  the  issue:  Was  the  sale  made  with  intent  to  hinder, 
delay  or  defraud  the  creditor?  But  I  do  not  think  tlic 
omission  to  find  on  that  question  is  a  reason  for  reversing 
the  judgment,  because  the  finding  must  have  been  adverse 
to  the  defendant. 

The  Court  did  find  an  immediate  delivery  and  actual  and 
continuous  change  of  possession.  Aside  from  the  testimony 
bearing  on  the  question  of  delivery  and  change  of  posses- 
sion, fraudulent  intent  was  attempted  to  be  proved  by  the 
declarations  of  one  the  vendors  of  plaintiflFs,  made  after 
tiie  sale  and  delivery  (which  were  clearly  inadmissible),  and 
by  those  of  one  Atkinson,  an  agent  of  the  plaintiffs.  The 
declarations  of  Atkinson  were  admitted  because  the  plaint- 
iffs had  testified  to  his  agency.  But,  if  their  agent,  his 
agency  was  limited  to  tlie  bare  custody  of  the  snoods  after 
they  passed  to  the  possession  of  the  plaintiffs.  His  opinion 
as  to  the  rights  of  the  parties — disconnected  from  the  things 
done  within  the  scope  of  his  agency — ^was  not  evidence. 

There  was,  therefore,  no  legal  evidence  sufficient  to 
justify  a  finding  that  the  sale  was  made  to  hinder,  delay  or 
defraud  the  creditor;  and  the  omission  to  find  that  it  was 
not  made  with  such  intent  oould  not  have  prejudiced  the 
defendant 

Judgment  and  order  denying  new  trial  affirmed* 
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(No.  4,288.] 

FAXON  D.  ATHERTON  v.   THE  BOARD  OF  SXf- 
PERVISORS  OF  SAN  MATEO  COUNTY. 

Blbctioh  vob  Bbiioyal  op  Countt  Sbat.— When  an  election  li  held  for 
the  removal  of  a  County  Seat  under  Chapter  II,  Title  I,  Part  IV,  of  the 
Political  Code,  and  a  majority  of  the  eleotore  TOte  in  faror  of  retaining 
the  County  Seat  where  It  la,  the  Board  of  Superrliora  may,  at  any  time, 
upon  the  presentation  of  a  proper  petition,  order  a  second  election  for 
the  same  purpose.  The  statute  does  not  restrict  the  number  of  elec- 
tions which  may  he  held,  to  long  as  the  place  of  the  County  Seat  Is  not 
changed. 

ChUJfTiifo  ▲  RiHSABiNO^— -  If,  ttpoo  the  argument  of  a  cause  In  which  the 
proceedings  of  a  Board  of  Superrisors  are  sought  to  be  reversed  by  oer- 
Horari,  any  Issue  of  fact  la  waived,  and  the  question  presented  Is  one  of 
law,  the  counsel  cannot,  after  a  decision  on  the  point  of  law,  have  a  re- 
hearing on  the  ground  that  there  is  a  question  of  fact  which  should  be 
determined. 

Cebtiobabi  to  the  Board  of  Supervisors  of  San  Mateo 
County,  to  review  certain  proceedings  of  the  Board,  the 
nature  of  which  is  stated  in  the  opinion. 

CampbeU,  Fox  it  Campbell,  for  Petitioner. 

W.  H.  L.  Barnes,  for  Respondent. 

By  the  Court,  Wai^i^oe,  C.  J. : 

It  appears  by  the  petition  for  the  writ  of  certiorari,  and 
the  return  to  the  writ,  that,  in  the  year  1873,  an  election  was 
held  (under  the  provisions  of  the  Political  Code  concern- 
ing the  removal  of  county  seats  by  popular  elections  to 
be  held  for  that  purpose,)  but  that,  at  such  election,  Red- 
wood City,  the  place  at  which  the  county  seat  of  San  Mateo 
County  was  then  already  fixed  by  law,  obtained  a  majority 
of  all  the  votes  cast,  and  thereupon  the  Board  of  Super- 
visors gave  public  notice  of  the  fact  as  required  by  law.  It 
further  appears  that  in  the  present  month  of  May  another 
popular  election  for  the  same  purpose  as  the  first  had  been 
ordered  by  the  Board,  to  be  holden  in  the  month  of  June 
next,  and  that  the  order  was  made  upon  the  presentatioD 
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to  the  Board  of  a  petition  signed  by  qualified  electors  of  the 
county  of  San  Mateo,  equal  in  number  to  one  third  of  all 
the  votes  cast  in  the  county  at  the  last  general  election.  It 
is  now  claimed  by  the  petitioner,  that^  in  making  this  order 
the  Board  exceeded  its  jurisdiction,  and  that  its  proceed- 
ings in  that  behalf  should  be  annulled. 

The  Political  Code,  (Sec.  3,976  et  seq.,)  provides  that 
whenever  the  inhabitants  of  any  county  of  the  State  desire 
to  remove  the  county  seat  of  the  county  from  the  place 
where  it  is  fixed  by  law,  they  may  present  a  petition  to  the 
Board  of  Supervisors  of  the  coimty,  praying  such  removal, 
and  that  an  election  be  held  to  determine  to  what  place 
such  removal  be  made. 

If  the  petition  so  presented  be  signed  by  qualified  elec- 
tors of  the  county  equal  in  number  to  at  least  one  third  of 
all  the  votes  cast  in  the  county  at  the  last  preceding  general 
election,  it  is  made  the  duty  of  the  Board  to  order  that  the 
election  be  held.  Other  provisions  of  the  statute  direct  in 
detail  the  mode  in  which  the  election  is  to  be  conducted, 
and  provide  that  when  its  result  has  been  ascertained  by 
the  Board,  if  it  appear  that  a  majority  of  all  the  votes  cast 
are  in  favor  of  any  particular  place,  the  Board  must  give 
public  notice  of  the  result,  in  which  notice  they  shall  desig- 
nate the  place  so  selected  to  be  the  county  seat,  and  must 
declare  it  to  be  such  from  and  after  a  day  to  be  specified  in 
the  notice;  and  it  is  further  provided  that  from  and  after 
the  day  named  in  the  notice,  the  place  therein  designated 
shall  be  the  county  seat  of  the  county. 

It  is  to  be  observed  that  the  provision  is,  whenever  the 
inhabitants  desire  a  removal  of  the  county  seat,  a  petition 
of  the  prescribed  character  may  be  presented,  and  the  re- 
quired order  for  the  election  be  made. 

This  language,  considered  by  itself,  would  import  that 
the  right  of  the  electors  to  petition  the  Board,  and  the  cor- 
responding duty  of  the  Board  to  direct  an  election  upon  the 
presentation  of  a  proper  petition,  are  not  exhausted  or  at 
all  affected  by  the  mere  fact  of  an  election  already  thereto- 
fore held  for  the  same  purpose.  But  it  is  provided  by  the 
statute  (Sec.  8,984)  that  if  at  an  election  already  held,  a 
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majority  of  the  votes  were  cast  for  some  other  plaoe  than 
that  fixed  by  law  as  the  former  county  seat,  no  second  elec- 
tion for  the  removal  thereof  must  be  held  within  two  years 
thereafter,  and  (Sec.  3,985)  that  two  elections  to  effect  such 
removal  shall  not  be  held  within  any  three  years. 

These  seem  to  be  the  only  limits  set  by  the  statute  to 
the  right  it  confers  upon  the  electors  to  petition  for,  and 
the  duty  it  imposes  upon  the  Board  to  order  an  election  to 
remove  a  county  seat 

It  is  dear  that  the  election  held  in  the  county  of  San 
Mateo,  in  1878,  did  not  effect  a  removal  of  the  county  seat  of 
that  county,  because  a  majority  of  all  the  votes  cast  at  that 
election  were  not  ^^  cast  for  some  other  place  than  that  fixed 
by  law  as  the  former  county  seat,"  but,  on  the  contrary, 
the  majority  was  cast  for  Redwood  City,  which  was  at  the 
time  already  the  county  seat  of  the  county  fixed  by  law. 

It  is  argued,  however,  by  the  counsel  for  the  petitioners 
that  the  fact  that  a  majority  of  the  votes  cast  at  the  election 
were  in  favor  of  Redwood  City,  operated  in  itself  a  removal 
within  the  intent  of  the  statute,  so  as  to  inhibit  the  holding 
of  any  other  election  to  remove  the  coimty  seat  within  two 
years  thereafter. 

It  is  urged  that  though  the  mere  locality  of  the  county 
seat  remained  unaltered  by  that  election,  yet  the  tenure  by 
which,  and  the  authority  upon  which  the  county  seat  was 
maintained  at  Redwood  City  after  the  election,  was  a  new- 
tenure,  and  on  authority  different  from  that  upon  which  it 
had  been  theretofore  held  there.  But  we  think  that  this 
position,  however  ingenious,  cannot  be  maintained  as  a 
Bound  construction  of  the  statute,  or  a  correct  exposition  of 
its  meaning.  We  think  that  the  removal  of  the  county  seat 
mentioned  in  the  statute  means  that  change  of  the  locality 
of  the  county  seat  which  is  only  to  follow  when  "  a  majority 
of  the  votes  are  cast  for  some  other  place  than  that  fixed 
by  law  as  the  former  county  seat." 

It  is  urged  by  counsel  that  this  construction  of  the  stat- 
ute, if  indulged,  will  leave  no  check  upon  the  power  of  a 
factious  minority  to  agitate  continuously,  and  without  cessa- 
tion, the  question  of  removal  of  the  county  seat  of  any 
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ODuntyy  by  means  of  frequent  petitions  presented  for  that 
purpose^  and  so  force  the  majority  into  compliance  with 
its  viewSy  in  order  to  avoid  the  expense  notoriously  attend- 
ing the  frequent  holding  of  elections  for  the  removal  of  the 
county  seat 

Whether  the  statute  in  this  respect  be  ill  or  well  founded 
in  point  of  mere  policy^  is  a  matter,  however,  with  which 
we  cannot  concern  ourselves  here.  It  is  our  duty  to  enforce 
it  as  we  find  it  plainly  expressed  on  the  statute  book,  im- 
less,  indeed,  it  appear  to  be  obnoxious  to  objections  of  a 
constitutional  character;  and  none  such  have  been  suggested 
here. 

The  writ  must  therefore  be  dismissed,  and  it  is  so  or- 
dered. 

Mr.  Justice  Rhodes  did  not  express  an  opinion* 

By  the  Coubt,  on  petition  for  rehearing. 

Upon  the  argument  of  the  cause  the  question  presented 
by  counsel  was  understood  to  be  one  of  law  alone  —  any 
possible  issue  of  fact  being  expressly  waived  —  and  the  de- 
cision of  the  Court  was  of  course  confined  to  the  mere  ques- 
tion of  law  involved.  It  is  too  late  now  to  suggest  upon 
petition  for  rehearing,  that,  after  all,  there  are  questions  of 
fact  which  the  petitioner  desires  to  have  determined,  and 
upon  which  he  might  have  relied,  had  he  chosen  to  do  so. 

denied* 


(Ma  8,750.] 


Q.  N.  PENNTBECKER  v.  JAMES  MoDOUGAL  ahd 

DANIEL  MoDOUGAL. 

WHBii  A  BnLonro  is  PntaoNAL  Pbopebtt. —  A  Iralldlng  let  upon  Modn 
mtlng  on  the  ground  It  penonal  propertj,  and  replevin  lies  to 
reoorer  it 

Wkki  ▲  FnrCB  »  Pcbsomal  Propbbtt. —  A  portable  tenee  made  ef 
•Bd  boaidii  and  reetlnc  on  the  surface,  ia  peraonal  property. 
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Pown  OF  8TATB  ovBB  Unitbd  Statmi  IjAinw.— The  Leglnlature  of  thtt 
State  cannot  authorise  parties  who  have  placed  Improrements,  which 
haye  become  a  part  of  the  realty,  on  public  lands  of  the  United  States, 
to  remoTo  the  same  after  the  lands  hays  become  private  property. 

BujLDiiiGS  AMD  Fbmces  ON  PUBLIC  Landb.-— If  buUdlngs  and  fences,  which 
are  erected  on  public  lands  of  the  United  States,  are  not  attached  to  the 
soil,  and  are  not  a  part  of  the  realty,  the  United  States  has  no  Interest 
tn  them,  and  they  do  not  pass  to  a  purchaser  from  the  United  States, 
and  the  person  who  constructed  them  has  a  right  to  remore  them  after 
a  patent  has  Issued  to  the  purchaser. 

JURisDZCTioir  OF  DiSTBiCT  CouBT. —  If  ths  complslut  BTsrs  the  yalue  of 
the  property  In  controversy  to  be  more  than  three  hundred  dollars,  the 
District  Court  has  Jurisdiction,  though  the  judgment  recovered  Is  for 
less  than  three  hundred  dollars. 

Damaobb  in  Rbplbvin.— Id  an  action  of  replevin  for  the  materials  which, 
before  their  removal,  composed  a  fence  attached  to  and  a  part  of  the 
realty,  the  plaintiff  can  recover  only  the  value  of  the  materials  after 
their  removal,  and  not  the  value  of  the  fence  as  It  stood  before  the 
removal. 

Appeal  from  the  District  Court^  Tenth  Judicial  District^ 
Colusa  County. . 

The  plaintiff  entered  one  hundred  and  sixty  acres  of  land 
as  a  preemptioner,  and  the  thirty  acres  was  a  part  of  it. 

The  complaint  alleged  that  the  fence  was  worth  three 
hundred  and  sixty  dollars,  and  the  building  forty  dollars. 

The  other  facts  are  stated  in  the  opinion. 

W.  O.  Belcher  and  N.  E.  Whiteside,  for  the  Appellants, 
argued,  that  the  house  being  personal  property,  the  defeud- 
ants  had  a  right  to  remove  it^  and  cited  Crelling  v.  TafneU, 
Bull.  N.  P.  84 ;  Fan  Neas  v.  Packard,  2  Pet  87 ;  Hohnes  v. 
Tremper,  20  Johns.  28 ;  King  v.  Welcomb,  7  Barb.  265,  and 
Whiting  y.  Barstow,  4  Pick.  810.  They  also  argued,  that 
the  Legislature  did  not  transcend  its  powers  by  the  Act  of 
March  80,  1868,  authorizing  improvements  to  be  removed 
from  public  lands,  as  the  law  only,  in  effect,  made  such  im- 
provements personal  instead  of  real  property,  and  that  the 
rule  making  improvements  attached  to  the  soil  pass  with 
the  land,  was  purely  arbitrary,  and  could  be  changed  by 
judicial  construction  or  Legislative  enactment;  and  cited, 
Poole's  case,  1  Salk.  368 ;  Lawion  v.  Lawion,  8  Atkyns  18 ; 
Penton  v.  Rohart,  2  East  88  and  2  Peters^  ante,  and  the  other 
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cases  there  referred  to.     They  also  cited,  Doty  v.  Oarham, 
6  Pick.  490 ;  and  Broim  v.  Lillie,  6  Nev.  244.    They  argued 
that  the  United  States  had  invited  citizens  to  settle  on  the 
public  lands,  and  that  when  they  thus  settled  they  became 
tenants  at  will,  and  had  a  reasonable  time  to  remove  their 
improvements.     They  also  cited,  Janes  v.  Carter,  12  Mass. 
814;  Boss  v.  Irving,  14  111.  174;  and  Paequette  v.  Pickens, 
19  Wis.  222,  as  to  the  validity  of  the  Act  of  March  80, 1868. 
8.  T.  Kirk,  for  the  Kespondent,  argued  that  the  Court 
had  not  jurisdiction  of  the  case^  as  the  judgment  was  only 
for  two  hundred  and  twenty-five  dollars,  and  that  the  case 
of  Collins  V.  Bartletty  44  Cal.  371,  was  the  first  reported  case 
on  a  statute  like  that  of  March  80,  1868,  and  that  if  the 
right  to  remove  improvements  did  not  exist  without  the 
Act,  it  did  not  exist  with  it;  and  that  no  third  party  could 
attach  conditions  to  the  right  of  the  general  government  to 
sell  its  lands.    That  the  party  who  placed  improvements  on 
public  lands  did  so  with  his  eyes  open,  knowing  the  land 
might  be  entered,  and  therefore  could  not  complain.     He 
also  argued  that  the  authorities  cited  by  the  ap|)ellant's 
counsel  did  not  apply,  as  there  was  no  tenancy  between  the 
government  and  the  defendants,  as  it  was  a  mere  naked  pos- 
session on  their  part 

By  the  Court,  Cbockbtt,  T.  : 

This  is  an  action  to  recover  a  small  frame  building,  and 
certain  fencing  materials,  alleged  to  have  been  the  property 
and  in  the  possession  of  the  plaintiff,  and  to  have  been 
wrongfully  removed,  and  to  be  unlawfully  detained  by  the 
defendants.  The  answer — 1st,  denies  all  the  allegations  of 
the  complaint;  2d,  the  plaintiff's  title;  and  avers  that  the 
title  and  right  of  possession  are  in  the  defendants;  3d, 
avers  that  without  the  fault  of  the  defendants,  the  property 
has  been  consumed  by  fire.  Judgment  waa  entered  for  the 
plaintiff,  and  the  defendants  appeal. 

It  appeared  at  the  trial  that  in  the  year  1864,  the  de- 
fendants inclosed  with  a  fence  thirty  acres  of  the  public 
land  of  the  United  States,  and  erected  upon  the  tract  a 
small  frame  building,  set  upon  blocks^  resting  upon  the 
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ground;  that  in  Jvlj,  1872,  the  plaintiff  reoeiyed  from  the 
United  States  a  patent  for  a  larger  tract)  which  included' 
the  thirty  acres;  that  he  commenced  an  action  against  the 
defendants  to  recover  the  thirty  acres,  and  in  September, 
1872,  obtained  a  judgment  of  restitution;  that  before  the 
judgment  was  executed,  the  defendants  removed  the  fences 
and  building  from  off  the  thirty  acres  on  to  their  own 
premises,  where  the  fencing  material  was  destroyed  by  fire, 
before  the  commencement  of  this  action.  It  was  also 
proved  that  the  value  of  the  building  was  twenty-five  dol- 
lars, and  that  the  fences  as  they  stood  on  the  ground  were 
worth  two  hundred  dollars ;  but  after  removal,  the  materials 
were  worth  only  seventy-five  dollars*  This  was  all  the  evi- 
dence. The  judgment  was  for  a  return  of  the  property ;  and 
if  a  return  could  not  be  had,  then  for  the  value,  assessed  at 
two  hundred  and  twenty-five  dollars. 

The  defendants'  counsel  rely  with  much  earnestness  upon 
the  Act  of  March  30, 1868  (Statutes  1867-8,  p.  708)  as  fui^ 
nishing  a  complete  defense  to  the  action.  The  Act  pro- 
vides that  '^  any  inhabitant  of  this  State,  who  has  put  or 
placed  improvements  upon  any  lands  belonging  to  this  State 
or  to  the  United  States,  or  who  has  the  right  of  possession  of 
such  improvements  on  said  lands,  shall  have  the  right  to 
remove  such  improvements  from  such  lands  at  any  time 
within  six  months  after  such  lands  shall  have  become  the 
private  property,  by  purchase  or  otherwise,  of  any  person  or 
persons,  firm,  corporation  or  company,  either  within  or  VTith- 
out  this  State ;  and  such  inhabitant  shall  not  be  liable  to  an 
action  for  damages  for  the  removal  of  such  improvements 
within  the  time  above  stated.  All  houses,  bams,  sheds,  out- 
houses, buildings  and  fences,  and  all  orchards  and  vineyards, 
shall  be  deemed  and  held  to  be  improvements,  within  the 
meaning  of  this  Act'' 

In  Collins  v.  Bartleit,  (44  Cal.  871),  we  had  occasion  to 
consider  the  validity  of  this  statute,  so  far  as  it  authorizes 
the  removal  of  improvements  which  were  attached  to  the 
soil  and  had  become  a  part  of  the  freehold;  and  we  held 
that  in  respect  to  improvements  of  that  character,  the  Act 
interferes  with  the  primary  disposal  of  the  public  lands  by 
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the  United  States,  and  is  in  violation  of  the  Act  of  Con- 
gress admitting  California  into  the  Union.  In  an  able  and 
elaborate  brief  by  the  defendants'  counsel,  we  are  nrged  to 
review  that  decision.  But  after  careful  consideration^  we 
adhere  to  the  views  expressed  in  that  case.  If,  however, 
the  cabin  and  fences  were  not  attached  to  the  soil,  and 
formed  no  part  of  the  realty,  but  were  mere  personal  prop- 
erty, the  United  States  had  no  interest  in  them  to  convey, 
and  they  did  not  pass  to  the  plaintiff  under  the  patent. 
The  cabin,  certainly,  was  not  a  part  of  the  realty.  It  was 
set  upon  blocks,  resting  on  the  surface  of  the  ground,  not 
attached  to  the  soil,  and  removable  without  disturbing  the 
land  in  any  way.  Not  being  annexed  to  the  soil,  it  was  not 
a  part  of  the  realty,  and  the  plaintiff  had  no  title  to  it 
(Sands  v.  Pfeiffer,  10  Cal.  268;  Tyler  v.  DeckeVy  Id.  485; 
Merritt  v.  Judd,  14  li  69.) 

The  Court,  therefore,  erred  in  awarding  to  the  plaintiff 
the  value  of  the  cabin.  Nor  is  there  anything  in  the  find- 
ings or  evidence  to  show  with  certainty  that  the  fence  was 
annexed  to  the  soil.  It  is  described  by  the  witnesses  only 
as  a  fence  composed  of  posts  and  boards,  and  as  enclosing 
the  thirty  acres.  But  there  is  no  evidence  as  to  the  man- 
ner in  which  the  fence  was  constructed,  nor  whether  the 
posts  were  set  in  the  ground.  For  aught  that  appears,  it 
may  have  been  a  portable  fence,  resting  wholly  on  the  sur- 
face, and  in  no  manner  annexed  to  the  freehold.  But  if 
the  posts  were  in  fact  set  in  the  ground,  as  is  the  usual 
custom,  so  that  the  fence  was  a  part  of  the  realty,  the  Court 
below  erred  in  the  measure  of  damages.  It  finds  that  the 
fence,  as  it  stood  before  its  removal,  was  wordi  in  its  place 
on  the  ground  two  hundred  dollars,  and  awards  dam- 
ages for  that  sum;  but  the  plaintiff  testified  (and  there  is  no 
odier  evidence  on  the  point)  that,  after  removal,  the  mate- 
rials were  worth  only  seventy-five  dollars;  and  the  action  is 
replevin  for  the  materials.  If  the  plaintiff  had  sued  for  the 
damage  to  the  freehold,  he  might  have  recovered  the  value 
of  the  fence  as  it  stood,  if  it  was  a  part  of  the  realty.  But 
having  elected  to  sue  in  replevin  for  the  materials  as  per- 
sonal property,  he  can  only  recover  their  .value  aa  each. 
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The  specifications  in  the  statement  are  not  rerj  satisf actoiy 
on  this  point;  but  we  think  they  are  sufficient  to  enable  ns 
to  review  the  action  of  the  Court  below. 

Judgment  reversed  and  cause  remanded,  with  an  order 
to  the  Court  below  to  modify  the  judgment  by  reducing  the 
damages  to  seventy-five  dollars. 

Bemittitur  forthwith. 

Mr.  Justice  Bhodes  did  not  express  an  opinion* 


[No.  S,004.] 


In  the  Matter  of  the  Estate  of  THOMAS  MILLER, 

Deceased. 

CoiienncTxoif  or  "HomR**  nr  a  Will. —  The  word  *' money/*  need  In 
making  a  devlee  In  a  will,  will  be  constnied  to  Include  both  penonal  and 
real  property;  if  It  appeara  from  the  eontezt,  and  on  the  face  ef  the 
tautroment,  that  loch  waa  the  Intentton  of  the  testator. 

Appeal  from  the  Probate  C!ourt  of  the  City  and  County 
of  San  Francisco. 

The  will  was  admitted  to  probate  on  the  11th  day  of  Au- 
gust, 1868.  On  the  26ih  day  of  October  following,  the 
executors  returned  to  the  Court,  an  inventory  of  the  estate 
of  the  deceased,  in  which  the  real  estate  was  appraised  at 
nineteen  thousand  seven  hundred  and  fifty  dollars,  and  the 
personal  property  at  eleven  thousand  four  hundred  and 
seventy-six  dollars.  On  the  14th  day  of  January,  1870,  the 
executors  had  paid  the  debts,  legacies,  and  expenses  of  ad- 
ministration, and  had  in  their  hands  the  sum  of  one  thou- 
sand two  hundred  and  twelve  dollars  and  nine  cents  in 
money,  and  filed  a  petition  for  a  distribution  of  the  same. 
The  deceased  left,  him  surviving,  as  heirs  at  law,  his  mother, 
Ann  Miller,  his  sisters  of  the  whole  blood,  Mary  Ann  Luke, 
Sarah  McMillan,  Honor  Farrell,  Maria  S.  Miller  and  Lot- 
tie J.  Waters,  his  brother  of  the  whole  blood,  Gfeorge  Mil- 
ler, and  sisters  of  the  half  blood,  Frances  Holbom  and 
Fmma  Bennett. 
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Ann  Miller,  the  mother,  had  died  on  the  20th  day  of 
Haich,  1869,  and  Qeorgd  Miller  was  the  administrator  of 
her  estate.  Emma  Bennett,  the  half  sister  of  the  deceased, 
filed  a  petition,  in  which  she  prayed  that  one  ninth  part 
of  the  real  estate  might  be  distributed  to  her,  and  one  ninth 
part  of  the  rents  and  profits  thereof,  subsequent  to  tlie  death 
of  the  testator.  The  Court  appointed  an  attorney  to  repre- 
sent the  absent  heirs.  After  argument,  the  Court  entered 
a  decree  distributing  the  residue  of  the  estate  in  the  hands 
of  the  executors  to  George  Miller,  administrator  of  the  es- 
tate of  Ann  Miller.    Emma  Bennett  appealed. 

The  other  facts  are  stated  in  the  opinion. 

M.  C.  Blake,  for  the  Appellant. 

That  part  of  the  will,  ^'  I  give,  devise  and  bequeath,  all 
the  estate,  real  and  personal,  or  mixed,  of  which  I  may  die 
seized  or  possessed,  or  in  any  way  entitled,"  is  introductory, 
and  nothing  passes  to  any  one  by  it  At  the  end  of  the 
next  clause,  numbered  the  "  First,"  only  the  sum  of  one 
hundred  dollars  has  been  given,  and  notwithstanding  all 
that  precedes  it,  if  there  had  been  no  further  bequest,  only 
one  hundred  dollars  would  have  passed  under  the  wilL  At 
the  end  of  the  first  six  of  the  numbered  sub-divisions,  only 
certain  sums  of  money  and  a  promissory  note  have  been 
disposed  of,  and  at  the  end  of  the  seventh,  only  these 
sums,  the  note,  and  the  balance  of  money.  Everything 
that  passes  under  the  will,  passes  by  virtue  of  the  seven 
numbered  sub-divisions.  Strike  out  the  disputed  clause, 
and  the  will  is  not  materially  affected  —  the  note,  the  sums 
of  money,  and  the  balance  of  money  still  pass.  Strike  out 
the  numbered  sub-divisions,  and  nothing  passes.  The 
clause  in  question,  then,  whatever  may  be  its  significance, 
is  simply  introductory;  but,  what  is  more  to  the  point,  it  is 
the  kind  of  clause  which  the  Courts  call  introductory.  In 
Beall's  Lessee  v.  Holmes,  6  Har.  and  Johns.  205,  Buchanan, 
Ch.  J.,  says :  "  It  appears  that  James  Beall  made  his  wiH, 
in  which,  immediately  after  an  introductory  clause  in  these 
words,  *  as  touching  my  worldly  estate  wherewith  it  has 
pleased  Ood  to  bless  me  in  this  life,  I  give,  devise  and  dis- 
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pose  of  in  the  following  form  and  manner,  viz,*  he  pro- 
ceeds :  '  Imprimis,  I  give  and  bequeath,*  "  etc.  In  the  same 
case  the  same  learned  Judge  says:  "In  Doe  v.  Allen,  8 
Tenn  R.  477,  the  introductory  words  of  the  will  are,  ''as  to 
fzliat  rea^  and  persoi^al  ebtato  it  has  pleased  Almighty  Qod 
to  bless  me  with,  I  give  and  dispose  of  the  same  as  follow- 
eth.* "  (See  other  cases  referred  to  in  the  same  connec- 
tion.) In  Sheaf e  v.  Cushing,  17  N.  H.  508,  Parker,  Ch.  J., 
speaks  of  a  clause  nearly  identical  in  words,  and  entirely 
identical  in  sense,  with  the  one  before  the  Court,  as  the 
introductory  clause,  and  of  the  next  clause,  as  the  devising 
clan  PC. 

Jarboe,  and  Harrison  dk  Robinson,  for  Bespondent. 

The  disposing  part  of  the  will  reads  as  though  the  tes- 
tator had  said,  "I  give,  devise  and  bequeath  all  the  estate, 
real  and  personal,  or  mixed,  of  which  I  may  die  seized  or 
possessed,  as  follows :  that  after  paying  certain  legacies,  my 
mother  receive  the  balance  of  my  money,  for  her  benefit  as 
long  as  she  lives,  and  for  her  heirs  after." 

This,  although  an  inelegant  expression,  would  be  trans^ 
posed  by  the  Court,  under  its  powers  so  to  do  in  order  to  as- 
certain  the  intention  of  the  testator,  (I  Eedf.  431 ;  10  Paige, 
152),  so  as  to  read,  "I  give,  devise  and  bequeath  the  bal- 
ance of  my  money,  viz:  all  the  estate,  real  and  personal,  or 
mixed,  of  which  I  may  die  seized  or  possessed,  after  paying 
certain  legacies,  to  my  mother,  for  her  benefit  as  long  as 
she  lives,  and  her  heirs  after." 

The  respondents  contend  that  this  is  the  correct  render- 
ing of  the  testator's  intention,  as  expressed  by  the  will,  and 
further,  that  if  the  will  had  been  so  drawn,  the  appellant 
would  not  be  entitled  to  any  portion  of  the  estate. 

Redfield  (2  Redf.  437,  note)  says:  "  The  word  *  money '  is 
often  and  po|tiilarly  used  as  equivalent  to  '  property '  and 
accordingly  has  received  a  similar  construction  in  some  of 
the  cases  upon  wills." 

It  is  true  that  the  literal  significance  of  ** money"  ia 
*' stamped  metal,"  yet  Courts  have  always  extended  tho 
meaning  of  the  word  to  other  objects,  when  anoh  appealed 
to  be  the  intention  of  the  testator. 
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In  Boys  ▼.  Morgan  (3  Mylne  and  Craig,  661,)  the  will 
read,  "  I  guess  there  will  be  found  sufficient  in  my  banker'? 
hands  to  defray  and  discharge  my  debts,  which  I  hereby 
desir^  Mrs.  Eliza  Morgan  to  do,  and  keep  the  residue  for 
her  own  use  aad  pleasure."  It  was  held  that  by  this  clause 
"  stock  "  was  bequeathed  to  Mrs.  Morgan. 

"  Experience  shows  that  the  word  *  money*  is  often  naed 
in  the  sense  of  property,"  said  Lord  Langdale  in  Dawson  v. 
Oaskoin,  2  Keen,  18,  and  held  that  by  the  phrase  "  what- 
ever remained  of  money,"  all  the  personal  estate  passed  to 
the  legatee.  (See  also,  Legge  v.  Ashtll,  T.  &  E.  266,  note; 
Kendall  v.  Kendall,  4  Buss.  860;  Chapman  v.  Reynolds,  28 
Beav.  221.) 

By  the  Court,  Cbookbtt,  J. : 

This  appeal  is  from  an  order  of  the  Probate  Court, 
making  a  final  distribution  of  the  estate  of  Thomas  Miller, 
deceased,  who  left  a  last  will  and  testament,  which  was 
duly  probated,  and  of  which  the  following  is  a  copy: 

"In  the  name  of  Qod,  amen.  I,  Thomas  Miller,  of  the 
City  and  County  of  San  Francisco,  State  of  California, 
being  in  good  health  and  body  and  of  sound  and  disposing 
mind  and  memory  (praise  be  to  Qod  for  the  same),  and  being 
desirous  of  settling  my  worldly  affairs  while  I  have  strength 
and  capacity  to  do  so,  do  make  and  publish  this  my  last 
will  and  testament    That  is  to  say : 

"I  give,  devise,  and  bequeath,  all  the  estate,  real  and 
personal,  or  mixed,  of  which  I  may  die  seized  or  posssessed, 
or  in  any  way  entitled ; 

First  To  the  Powell  St  M.  E.  Sunday-school,  one  hun- 
dred dollars ; 

"  Second.  One  thousand  for  building  a  family  vault  un- 
der the  superintendence  of  my  executors ;         ' 

"  Third.  One  thousand  dollars  to  be  expended  in  edu- 
cating Eichard  and  Mary  Ann  Luke's  sons,  viz.,  Eddy,  Rich- 
ard, and  Thomas,  the  said  sum  to  be  truly  and  faithfully 
applied  to  the  purpose  above  stated,  in  the  best  manner  that 
my  executors  can  devise ; 
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^*  Fourth.  One  certain  note  which  I  hold  against  Cutler 
Eldridge  Waters  and  E.  T.  Batters,  for  one  thousand  dollars, 
to  Freddy,  son  of  K  Dewey  and  Lottie  J.  Waters,  his  wife. 
Said  Lottie  J.  Waters  to  receive  the  income  from  said  note 
until  said  Freddy  Waters  becomes  twenty  years  of  age,  or  at 
the  executor^s  option. 

**  Fifth.  To  Honor  and  Maria  S.  Miller  each  two  thousand 
dollars. 

^'  Sixth.  To  each  of  my  executors,  five  hundred  dollars 
for  their  trouble,  and  that  they  be  not  required  to  give 
bond. 

'^  Seventh  and  lastly.  That  my  mother  receive  the  balance 
of  my  money  for  her  benefit  so  long  as  she  lives,  and  for  her 
heits  after. 

^^All  to  be  settled  and  divided  as  herein  mentioned  by 
Donald  McMillan,  (George  Miller,  and  Henry  W.  Bennett, 
whom  I  appoint  my  sole  executors." 

The  controversy  hinges  upon  the  construction  to  be  placed 
upon  the  word  "money"  in  the  seventh  clause;  and  the 
question  is  whether  that  word,,  in  the  connection  in  which 
it  is  used,  is  to  be  interpreted  as  including  the  real  estate 
of  the  testator.  It  is  conceded  by  the  appellant  that  the 
word  "money"  in  wills  has  been  frequently  construed  by 
the  Courts,  both  in  England  and  America,  to  include  the 
personal  estate  of  the  testator.  The  following  authorities 
would  seem  to  place  this  point  beyond  all  doubt:  Dawson 
V.  Oaskoin,  2  Keen,  14;  Boys  y.. Morgan,  8  Mylne  ft  Craig, 
661;  Kendall  y.  Kendall,  4  Buss.  860;  Chapman  v. 
Reynolds,  20  Beav.  221;  Levinson  v.  Lady  Lermard,  84 
Beav.  490;  Morton  v.  Perry,  1  Mete.  446;  Cowling  v. 
Cowling,  26  Beav.  452 ;  Langdale  v.  Whitfield,  4  Kay  &  J. 
486 ;  2^  Eedfield  on  Wills,  111,  2d  ed. ;  2  Williams  on 
Executors,  1,025;  2  Bedfield  on  Wills,  487,  note;  Jarman 
on  Wills,  chap.  24,  and  cases  there  cited. 

The  doctrine  of  the  authorities  is,  that  in  order  to  con- 
strue a  devise  of  ^*  money  "  as  including  the  personal  estate, 
it  must  appear  from  the  context  and  on  the  face  of  the  will 
that  such  was  the  intention  of  the  testator,  and  that  he  used 
the  word  ^  money  "  as  the  equivalent  of  "  personal  estate." 
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But  the  appellant,  whilst  conceding  the  rule  in  respect  to 
personal  estate,  contends  that  a  devise  of  ^'  money  **  cannot 
be  held  to  include  the  real  estate.  We  are  unable,  how- 
ever, to  perceive  why,  under  our  probate  system,  and  laws 
of  descent  and  distribution,  there  should  be  any  distinc- 
tion, in  this  respect,  between  the  real  and  personal  estate; 
and  have  been  referred  to  no  authority,  which,  in  terms 
makes  any  such  distinction.  It  may, be  that  in  England, 
where  it  is  the  policy  of  the  government  to  perpetuate  real 
estate  in  families,  rather  than  to  disseminate  it  in  small 
parcels  among  the  masses;  and,  possibly,  in  some  of  the 
American  States,  where  the  real  estate  passes  immediately 
to  the  heir,  and  is  not  assets  in  the  hands  of  the  admiqjs- 
trator  for  the  payment  of  debts,  a  more  stringent  rule  of  In- 
terpretation might  be  favored,  whereby  a  devise  of  *'  money  " 
would  be  held  not  to  include  the  real  estate,  under  any  cir- 
cumstances. But  in  this  State,  both  the  real  and  pr^rsonal 
estate  are  assets  in  the  hands  of  the  administrator  for  the 
payment  of  debts,  with  only  this  distinction  between  them, 
viz:  that  the  personalty  must  be  first  exhausted  before  the 
realty  can  be  so  applied,  and  our  policy,  unlike  that  of  Eng- 
land, is  to  disseminate  real  estate,  rather  than  to  perpetuate 
it  in  families.  Hence,  we  should  adopt  the  more  liberal  in- 
terpretation, whereby,  in  construing  a  devise  of  this  char- 
acter, the  real  and  personal  estate  would  be  placed  on  the 
same  footing.  Nor  can  we  see  why,  on  principle,  there 
should  be  any  difference  between  them.  A  devise  of 
"money"  is  held  to  include  the  personal  estate  only  when 
it  appears  on  the  face  of  the  wiU,  construed  in  the  light  of 
the  surrounding  facts  that  such  was  the  intention  of  the 
testator ;  and  we  can  see  no  reason  why  the  same  rule  ought 
not  to  be  applied  to  the  real  estate. 

Inasmuch  as  the  appellant  concedes  that  the  devise  in 
the  seventh  clause  of  the  will  is  sufficient  to  include  the 
personal  estate,  it  is  perhaps  unnecessary,  after  what  we 
have  said,  to  inquire  whether  it  also  includes  the  realty; 
because  the  same  process  of  reasoning  by  which  it  is  shown 
t(  include  the  personalty,  will,  on  our  theory,  establish  that 
if   includes  the  realty  also.     We  will  add,  however,  that  in 
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OUT  opinion,  it  anfficiently  appears  on  the  face  of  the  will, 
that  the  testator  intended  to  devise  to  his  mother  the  resi- 
due of  his  entire  estate,  remaining  after  the  payment  of  the 
specific  legacies,  enumerated  in  the  first  six  clauses.  The 
will  was  evidently  drawn  up  by  an  illiterate  person,  and  the 
intention  of  the  testator  is  awkwardly  expressed.  But  after 
stating,  in  the  introductory  portion,  that  it  was  his  inten- 
tion to  devise  ^'  all  the  estate,  real  and  personal  or  mixed, 
of  which  I  may  die  seized  or  possessed,  or  in  any  way  en- 
titled," he  proceeds,  in  the  six  following  clauses,  to  make 
certain  specific  bequests;  and  then  conductes  by  expressing 
the  intention,  "that  my  mother  receive  the  balance  of  my 
money  for  her  benefit  as  long  as  she  lives,  and  for  her  heirs 
after."  The  word  "  money  "  was  evidently  used  in  its  widest 
and  popular  sense,  in  which  it  is  frequently  employed  as 
synonymous  with  "property'^  or  "estate."  The  word 
"money"  is  often  and  popularly  used  as  equivalent  to 
•*  property,"  and  accordingly  has  received  a  similar  con- 
struction in  some  of  the  cases  upon  wills.  (2  Eedfield  on 
Wills,  487.) 

Judgment  and  order  affirmed.    Remittitur  forthwith. 


(No.  8,2S0.) 

JAMES  A.  BLOOD  v.  JOHN  0.  FAIRBANKS. 

WotT  nr  Equity  vr  PABnm  worn  ak  AccouHmfG. —  If  two  men  art  !■ 
partnership  for  a  term  of  years.  In  the  care  and  one  half  the  taicrease  of 
a  flock  of  sheep,  under  a  contract  with  the  owner  of  the  flock,  who 
recelyes  the  other  half  of  the  Increase,  and  the  owner  hays  the  Inter- 
est of  one  through  frandnlent  representations  that  he  has  purchased  the 
Interest  of  the  other,  and  then  takes  possession  of  the  flock  and  Increase, 
the  remedy  of  the  partner  who  has  not  sold.  Is  In  equity  for  an  account- 
ing, and  In  such  action  the  partner  who  sold  Is  a  necessary  party.  In 
such  case  an  action  at  law  for  damages  does  not  He. 

WHnr    CA8B    WILL    BB    SlMT    BACK    WITH    JMATU    TO    AlCBirD    COMPLAIXT^— 

When  the  plaintiff  mistakes  his  remedy  and  hrlngs  an  action  at  law  for 
damages,  and  his  proper  remedy  Is  a  hill  In  equity  for  an  accountings 
and  leaves  out  a  necessary  party,  hut  Inserts  some  ayermenta  In  tha 
complaint  which  entitle  him  to  some  meaams  of  equltahla  rellet  tto  Ap- 
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peltate  Omrt  will  not  dlimln  the  action,  bat  wUl  MBd  the  cmn  teek, 
with  leaye  to  amend  tbe  eomplaint. 

Appeal  from  the  District  Oonrt^  First  Judicial  District, 
Santa  Barbara  Oounly. 

The  plaintiff  bron^t  this  action  for  damages,  alleging 
that  he  and  Hewitt  took  a  herd  of  sheep  from  the  de- 
fendant, under  a  contract  of  which  the  following  is  a 
copy: 

^  This  agreement  made  at  Santa  Barbara,  California,  be^ 
tween  John  0.  Fairbanks  of  the  first  part,  and  James  A. 
Blood  and  Bosewell  R.  Hewitt  of  the  second  part,  witnesseth: 
That  the  said  party  of  the  first  part  agrees  to  famish  to 
the  said  parties  of  the  second  part  twenty-seven  hundred 
American  ewes,  to  be  kept,  tended,  and  pastured  by  the 
said  parties  of  the  second  part,  in  the  county  of  Santa  Bar- 
bara, for  the  term  of  three  years  from  the  first  day  of 
August,  A.  D.  1860,  at  and  for  one  half  of  the  increase 
thereof;  and  the  said  parties  of  the  second  part  agree  to 
receive  the  said  2,700  ewes,  and  to  care  for,  manage,  and 
pasture  the  same  and  their  increase,  and  to  pay  all  cost  of 
the  tending,  range,  and  shearing  of  the  same  and  the  sack- 
ing of  the  wool,  dividing  between  the  parties  hereto,  and 
not  to  remove  the  said  flock  or  their  increase  out  of  the 
county  of  Santa  Barbara,  except  by  the  written  consent  of 
the  party  of  the  first  part  first  obtained,  and  at  the  expira- 
tion of  three  years  from  the  first  day  of  August,  a.  d. 
1869,  to  return  an  equal  number  of  grown  ewes,  viz :  2,700 ; 
the  balance  of  the  fiock  shall  then  be  divided  into  two 
equal  parts,  of  which  one  shall  belong  to  the  party  of  the 
first  part,  and  the  other  to  the  parties  of  the  second  part. 
It  is  agreed  and  understood  by  and  between  the  parties 
hereto  that  during  the  term  of  this  agreement  the  said  par- 
ties of  the  second  part  shall  not  take  any  other  sheep  into 
the  said  flock.  It  is  further  agreed  that  the  cost  of  the 
rams  for  the  said  flock  shall  be  for  the  first  year  borne  by 
the  party  of  the  first  part,  and  that  he  shall  supply  at  the  rate 
of  twelve  rams  per  thousand  head  of  ewes,  and  the  cost  of 
the  rams  necessary  to  be  bought  after  the  first  year  shall 
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be  borne  between  them,  one  half  by  the  party  of  the  first 
part  and  one  half  by  the  parties  of  the  second  part.  It  is 
further  provided,  that  if  the  party  of  the  first  part  shall 
employ  a  man  to  keep,  tend  the  said  flock,  the  said  man 
shall  be  entitled  to  receive,  as  a  compensation  for  his  ser^ 
vices,  one  fourth  part  of  the  estimated  increase  of  1000 
head  of  ewes  of  the  said  flock,  including  the  wool  cor- 
responding to  said  fourth  part  of  said  1,000  ewes;  but 
the  parties  of  the  second  part  shall  be  entitled  to  their  half 
of  wool  that  may  be  sheared  previous  to  the  time  that  said 
man  shall  actually  help  tend  said  flock;  and  the  said  man 
who  may  be  furnished  to  help  tend  the  flock  shall  bear  his 
proportion  of  the  expenses  of  the  range,  and  other  expenses 
of  tending  the  flock  corresponding  to  his  share  of  the  increase 
thereof. 

(Signed:)  "John  0.  Fairbanks,  [l.  b.] 

*'  James  A.  Blood,  [u  s.] 

**  R.  R.  Hewitt,  [l.  s.] 

"  Santa  Barbara,  28th  August,  a.  d.  1869/' 

The  complaint  alleged  that  the  plaintiff  and  Hewitt  re- 
ceived the  sheep  on  the  day  named  in  the  contract,  and 
from  and  after  said  day,  cared  for  and  pastured  the  sheep 
on  the  rancho  La  Colonia,  in  the  county  of  Santa  Barbara, 
until  about  the  28th  day  of  February,  1870,  when  the  de- 
fendant purchased  Hewitt's  interest  in  the  sheep  and  in- 
crease and  in  the  contract,  and  induced  Hewitt  to  sell  by 
false  representations  that  he  had  purchased  from  the  plain- 
tiff, and  that  defendant,  on  said  28th  day  of  February, 
took  all  the  sheep,  and  the  increase,  numbering  fifteen  hun- 
dred, and  drove  them  away  without  the  plaintiff's  consent, 
and  refused  to  deliver  them  to  the  plaintiff.  There  was  an 
averment  that  the  plaintiff  had  paid  out  large  sums  of  money 
for  wages  of  herdsmen,  and  in  the  care  of  the  sheep  while 
they  were  in  his  and  Hewitt's  possession,  and  that  the  in- 
crease of  the  sheep  and  wool  to  which  the  plaintiff  was  en- 
titled under  the  contract  up  to  August  1,  1872,  were  of  the 
value  of  eight  thousand  dollars.  Judgment  was  asked  for 
ten  thousand  dollars. 
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The  cause  was  tried  by  a  jury.    The  plaintiff  reoovered 
judgment,  and  the  defendant  appealed. 
The  complaint  was  not  demurred  to. 

Charles  E.  Huse,  for  the  Appellant 

Femald  &  Richards,  for  Bespondenti 

At  the  October  term,  1872,  the  Court  reversed  the  judg- 
ment, with  directi(ms  to  the  Court  below  to  dismiss  the 
action. 

Femald  A  Richards  and  Edv)ard  J.  Pringle,  for  Ihe  Re- 
spondent, filed  a  petition  for  rehearing,  in  which  they 
argued  that  if  the  plaintiff  had  mistaken  his  remedy,  the 
Court  should  not  dismiss  the  action,  but  allow  him  to 
make  Hewitt  a  parly,  and  so  reach  the  relief  to  which  he 
was  entitled ;  and  cited  Orain  v.  Aldrich,  88  CaL  618 ;  Poett 
V.  Steams,  28  CaL  226,  and  Crosby  r.  McDemUtt,  7  Cal. 
146. 

The  following  opinion  was  delivered  on  rehearing. 
By  the  Court,  Niucs,  J.: 

In  the  former  opinion  rendered  in  this  case,  we  said: 
**  Though  it  is  alleged  in  the  complaint  that  Fairbanks  suc- 
ceeded in  effecting  a  purchase  of  the  interest  of  Hewitt, 
through  the  false  representation  made  to  the  latter  that 
Blood  had  already  sold,  yet,  as  Hewitt  does  not  appear  to 
complain  of  the  fraud,  the  sale  of  his  interest  to  Fairbanks 
was  valid  to  operate  a  dissolution  of  the  copartnership, 
which,  it  is  conceded,  had  theretofore  existed  between  Blood 
and  Hewitt  under  their  contract  with  Fairbanks;  and  the 
latter  having  taken  possession  of  the  subject-matter  of  the 
copartnership,  the  remedy  of  Blood  is  in  equity  and  for  an 
accounting,  as  in  other  cases  in  which  an  existing  copartner- 
ship is  terminated  by  the  sale  of  all  the  interest  of  one  of  the 
copartners  in  the  assets  of  the  firm;  and  in  such  a  proceed* 
ing  Hewitt  would  be  a  necessary  party.'' 

We  adhere  to  the  views  then  eo^xessed;  but^  as  aome 
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facts  are  averred  in  the  complaint  which  would  entitle  the 
plaintiff  to  some  meaaure  of  equitable  relief  in  the  nature 
of  an  accounting  —  provided  all  necessary  parties  were  be- 
fore the  Oourt  —  we  think  the  cause  should  be  remanded  for 
a  new  trial,  and  that  plaintiff  have  leave  to  amend  his  com- 
plaint 

Judgment  reversed,  and  cause  remanded  for  a  now  trial. 
Bemittitur  forthwith. 


[No.  8,28s.] 


W.  F.  WHITTIER  and  WILLIAM  P.  FULLER  v.  J.  W. 

WILBUR  ET  AL. 

Lmra  of  MacBAinca  and  Matibxal  Msh. —  Then  la  no  eonititatlonal  ob- 
jeetton  to  a  Btatate  lecnring  a  lien  to  material  men,  who,  at  the  Instance 
of  a  contractor,  famish  him  with  materials  which  are  nsed  In  the  con- 
■tmctlon  of  the  bolldlng,  provided  the  aggregate  Hens  do  not  exceed 
the  contract  price,  as  fixed  hy  the  owner  and  contractor. 

lone — If  the  statute  gives  the  material  man  a  Uen  on  the  building  for 
materials  famished  by  him  to  a  contractor  who  contracte  with  the  owner, 
the  contractor  and  owner  cannot  deprive  the  material  man  of  his  Hen, 
hj  a  clause  In  the  contract,  by  which  the  contractor  agrees  to  Indemnify 
the  owner  against  any  liens  taken  by  persons  furnishing  materials  to  be 
used  In  constructing  the  building. 

lone. —  If  the  material  man  obtains  judgment  against  the  owner,  and  against 
the  property,  the  owner  may  deduct  the  amount  of  the  Judgment  from 
any  sums  due  the  contractor,  on  tbo  contract  price. 

Apfeai.  from  the  District  Court,  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

On  the  28d  of  Noveriiber,  1869,  Kachel  B.  Vancleve,  who 
ms  the  owner  of  a  lot  on  Post  street,  in  San  Francisco, 
entered  into  a  contract  with  George  CofiFran,  Joseph  Nou- 
gues  and  J.  W.  Wilbur,  by  which  they  agreed  to  furnish 
the  materials  and  erect  for  her,  on  the  lot,  a  building,  and 
she  was  to  pay  them  the  sum  of  thirteen  thousand  nine 
hundred  dollars.  The  contract  contained  the  following 
clause: 

''And  the  parties  of  the  second  part,  hereby  agree  to 
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save,  keep  harmless^  and  indemnify  the  party  of  the  first 
party  and  the  said  buildings  and  also  the  said  land  and  the 
owner  or  owners  thereof,  of  and  from  any  liens,  claims  or 
notices  of  liens  by  persons  performing  labor  npon  or  fur^ 
nishing  materials  to  be  used  in  the  construction  of  the  said 
building,  and  from  all  costs,  expenses,  counsel  fees,  damage 
and  injury  arising,  or  that  may  arise,  from  the  assertion  of 
any  such  liens,  claims,  or  notice  of  liens.'' 

A  large  number  of  persons  furnished  Coffran,  Nougues 
and  Wilbur,  materials,  which  were  used  in  the  construc- 
tion of  the  building,  and  among  the  number  Whittier  and 
Fuller,  the  plaintiffs  here.  These  material  men  filed  liens 
under  the  Lien  Act  of  1868.  The  plaintiffs  brought  this 
action  to  enforce  their  lien,  and  made  the  owner  of  the 
building,  and  the  other  lien  holders,  parties  defendant 

They  averred  in  their  complaint,  that  the  building  was 
erected  under  the  contract,  and  that  the  goods  were  furnished 
to  the  contractors,  and  that  the  contractors  were  the  agents 
of  the  owner.  The  other  lien  holders  answered,  setting  up 
by  way  of  cross  complaint,  their  liens,  and  asking  to  have 
them  enforced. 

The  owner  answered,  setting  up  that  all  the  work  and  labor 
done  on  the  building,  and  all  the  materials  furnished  for  it, 
were  done  and  furnished  under  the  contract,  and  annexed  a 
copy  of  the  contract  to  the  answer.  When  the  cause  came 
on  for  trial,  the  owner  moved  for  judgment  in  her  favor  on 
the  pleadings.  The  Court  granted  the  motion,  holding  that 
the  Lien  Act  of  March  80,  1868,  was  unconstitutionaL  The 
plaintiffs,  and  the  defendants  who  claimed  liens,  appealed 
from  the  judgment 

The  Lien  Law  of  1868  gives  a  lien  to  all  who  labor  on  or 
furnish  materials  for  the  construction  of  a  building,  and  pro- 
vides that  the  contractor  who  has  charge  of  the  construction 
of  a  building,  shall  be  held  to  be  the  agent  of  the  owner,  for 
the  purposes  of  the  Act 

Porter,  HoUaday  and  WeeJcs,  for  the  Appellants,  argued 
that  the  contract  between  the  contractors  and  owner,  by 
which  the  material  men  were  not  to  have  a  lien,  was  a  con- 
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tract  that  third  persons  should  not  have  the  benefit  of  a  stat- 
ute made  expressly  for  them,  and  therefore  void  as  to  third 
persons,  but  oould  be  enforced  as  a  covenant  of  the  con- 
tractors, and  was  intended  merely  for  the  protection  of  the 
owner. 

They  also  argued  that  the  law  was  not  unconstitutional  as 
impairing  the  obligation  of  contracts  between  contractors 
and  owners,  as  the  law  existed  before  the  contract,  and  the 
contract  was  made  in  view  of  it ;  and  cited,  Ogden  v.  Saun- 
ders, 12  Wheat. ;  and  Story  on  Constitution,  Sec.  1374. 

Jarboe  &  Harrison,  lor  Bespondents,  argued  that  the  rights 
of  material  men  must  be  controlled  by  the  contract  between 
the  owner  and  contractor;  and  cited,  Henley  v.  Wadsworth, 
38  Cal.  361 ;  Shaver  v.  Murdoch,  36  Cal.  293,  and  Blythe  v. 
PouUney,  81  Cal.  233.  They  also  argued  that  the  law  was 
unconstitutional,  and  violated  sections  one,  eight  and  twenty- 
one  of  Art  I,  because  it  prevented  the  owner  from  contract- 
ing with  the  builder  that  no  lien  should  be  created  on  the 
building,  and  permitted  material  men  to  compel  the  owner 
to  pay  more  than  the  contract  price,  and  made  the  con- 
tractor the  agent  of  the  owner;  and  cited,  Hooker  v.  New 
Haven  and  Northampton  Co.  14  Conn.  146 ;  Canal  Ap- 
praisers V.  People,  17  Wend.  604,  and  Pratt  v.  Brovm,  8 
Wis.  613. 

Porter,  HoUaday  and  Weelcs,  in  reply,  argued  that  the 
maritime  law  made  the  master  the  agent  of  the  owners  in  the 
purchase  of  materials,  and  that  the  lien  law  did  no  more, 
and  that  the  contract  between  the  owner  and  builder  was  an 
attempt  to  evade  the  law. 

By  the  Court,  MoEIinbtbt,  J. : 

We  can  see  no  constitutional  or  other  objection  to  a  statute 
securing  a  lien  to  a  material  man  for  the  value  of  the  ma- 
terials which  have  gone  into  a  building;  provided,  the  ag- 
gregate liens  do  not  exceed  the  contract  price  as  fixed  by  the 
owner  and  original  contractor. 

And  in  such  cases  the  contractor  and  owner  cannot  de- 

Cal.  Rbps.  XLVIII.—  12 
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prive  the  material  man  of  his  lien  by  introducing  a  stipula- 
tion into  the  building  contract,  by  which  the  contractor 
agrees  to  indemnify  the  owner  against  any  lien  by  persons 
furnishing  materidbs  to  be  used  in  the  construction  of  the 
building. 

In  case  of  judgment  on  behalf  of  the  material  man  against 
the  owner  and  his  property,  the  latter  is  entitled  to  deduct 
from  any  sum  due  the  contractor,  the  amount  of  such  judg^ 
ment    (Stats.  1867-8,  p.  592.) 

On  the  present  appeal  it  does  not  appear  that  the  as- 
serted liens  amount  to  the  contract  price,  or  that  such  price 
was  paid  when  this  action  was  commenced,  or  the  liens  were 
filed. 

Judgment  reversed  and  new  trial  ordered. 

Mr.  Justice  Rhodss  did  not  express  an  opinion* 


[No.  8,271.] 


JAMES  H.  CUTTER  v.  A.  CARUTHERS,  DANIEL 
FLINT,  A.  CRAW,  C.  W.  FRAME,  C.  BROCKWAY, 
HOWELL  CLARK,  R.  W.  MERKLEY,  PATRICK 
CARROLL  Aim  JOSEPH  GRONDEN. 

BULiB  OF  DiSTBtCT  CouBTB. —  The  Snpremo  Court  do«  not  take  judicial 
notice  of  the  rules  of  tlie  District  Courts.  When  a  party  relies  on  such 
rules  he  should  have  them  Incorporated  in  the  record. 

Byxdbncb  or  Boundart  of  Land. — ^A  tract  of  land,  called  the  "McDougal 
tract,"  when  conveyed,  was  Intended  by  the  parties  to  be  bounded  on  the 
south  by  another  tract  called  the  "  McKlnstry  tract :  '*  Held,  that  a  deed 
conveying  the  '*  McKlnstry  tract,**  given  after  the  conveyance  of  the 
''McDougal  tract,"  was  not  admissible  in  evidence  to  show  the  south- 
em  boundary  line  of  the  "  McDougal  tract,"  nor  for  the  purpose  of 
showing  what  lands  the  owners  of  the  "McDougal  tract,"  when  they 
received  their  deed,  supposed  the  owners  of  the  "  McKlnstry  tract  **  held. 

Objection  to  a  Dbbd  as  Bvidbncb. —  It  is  not  a  good  objection  to  the  in- 
troductlon  of  a  deed  in  evidence,  that  It  is  not  shown  to  include  the 
premises  In  controversy.  The  calls  of  the  deed  are  to  be  located  a^er 
It  is  received  in  evidence.  If  It  appears  on  the  face  of  the  deed  that  it 
does  not  include  the  premises  In  controversy.  It  may  be  ol^ected  to  on 
that  ground. 
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JcBiSDicTioN  OF  DisTaiCT  G0UBT8  OTBB  BxacuTOBS*-^  The  District  Courts 
may  in  certain  caeee  haye  Joriidletloii  to  order  an  execator  to  confif 
lands. 

Appeal  from  the  District  Courts  Sixth  Judicial  District^ 
Countjr  of  Sacramento, 

Ejectment  to  recover  a  tract  of  land  bounded  as  foUcws: 
^^  Commencing  at  a  point  on  the  easterly  bank  of  the  Sac- 
ramento river,  at  the  northwest  comer  of  a  tract  of  land 
conveyed  by  John  A.  Sutter,  Jr.,  to  George  McKinstry,  Jr., 
John  A.  Sutter,  Theodore  Cordua,  and  John  Bidwell,  by 
deed  bearing  date  April  4th,  1849,  and  knovm  as  the 
'McKinstry  Tract,'  and  running  thence  easterly  along  the 
northerly  line  of  said  *  McKinstry  Tract '  one  mile ;  thence 
northerly  one  half  mile;  thence  westerly  and  parallel  with 
the  north  line  of  said  *  McKinstry  Tract'  to  the  Sacra- 
mento river;  thence  down  stream  and  along  the  easterly 
bank  of  said  Sacramento  river  to  the  place  of  beginning." 

The  complaint  alleged  an  ouster  on  or  about  the  13th 
day  of  February,  1868.  The  answers  contained  a  general 
denial 

The  premises  in  controversy  were  a  portion  of  the  grant 
made  by  the  Mexican  nation  to  John  A.  Sutter,  on  the  18th 
of  June,  1841,  and  patented  by  the  United  States  to  Sutter 
on  the  20th  of  June,  1866.  The  plaintiff  proved  that  said 
Sutter  conveyed  the  demanded  premises  to  John  A«  Sutter, 
Jr.,  on  the  14th  of  October,  1848.  The  plaintiff  offered  in 
evidence  a  deed  from  John  A.  Sutter,  Jr.,  to  George  Mc- 
Dougal,  dated  June  19th,  1849.  The  defendant  objected 
that  this  deed  did  not  include  the  land  in  controversy. 
The  Court  asked  the  plaintiff's  counsel  if  he  expected  to 
prove  that  the  land  described  in  the  deed  was  within  the 
limits  of  the  patent  of  Sutter.  The  counsel  answered  yes ; 
whereupon  the  Court  overruled  the  objection.  This  deed 
conveyed  the  following  tract  of  land : 

'^  A  piece  of  land  situate  on  the  south-easterly  side  of  the 
Sacramento  river,  in  Upper  California,  described  as  fol- 
lows :  Commencing  at  a  point  above  and  adjoining  the  tract 
of  land  held  by  McKinstry  &  Co.,  situate  and  adjoining  the 
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present  town  site  of  Sutterville,  running  parallel  and  back 
from  the  river  of  said  tract  of  one  half  mile  in  breadth  of 
McKinstry  &  Co.  the  distance  of  one  mile;  thence  running 
in  a  straight  line  in  a  north-easterly  direction  one  half  mile; 
thence  one  mile  towards  the  river  Sacramento;  thence  one 
half  mile  to  the  point  intersecting  the  said  land  held  by 
McKinstry  &  Co.,  the  whole  to  include  one  mile  in  length 
and  one  half  mile  in  breadth,  immediately  adjoining  and 
running  with  parallel  lines  with  the  half  mile  held  by 
McKinstry  &  Co. ;  also  all  that  piece  or  parcel  of  land  lying 
between  the  last  named  line  above  described  and  the  Sacra- 
mento river." 

The  plaintiff  then  offered  in  evidence  a  deed  from  Mc- 
Dougal  to  Jonathan  D.  Stevenson  and  W.  C.  Parker,  which 
was  objected  to  for  the  same  reason,  but  received  by  the 
Court,  and  a  deed  from  Parker  to  Hart  also  objected  to  for 
the  same  reason,  and  received.  The  plaintiff  offered  in 
evidence  a  certified  copy  of  a  decree  made  by  the  District 
Court  of  the  Fourth  Judicial  District,  in  the  suit  of  J.  D. 
Stevenson  v.  Mary  Hart,  Executrix  of  the  Will  of  Wm.  Hart, 
deceased,  rendered  August  11,  1860.  This  decree  required 
the  defendant,  as  executrix,  tb  make  and  deliver  to  the 
plaintiff  a  deed  of  one  undivided  half  of  the  premises  in 
controversy.  No  other  papers  in  the  action  were  offered  in 
evidence.  The  plaintiff  then  offered  a  deed  from  Mary 
Hart,  as  required  by  the  decree.  '  The  plaintiff,  by  several 
mesne  conveyances,  deraigned  title  from  Stevenson. 

The  plaintiff,  also,  for  the  purpose  of  showing  the  bound- 
ary of  the  McDougal  tract,  offered  in  evidence  a  deed  from 
John  A.  Sutter  to  L.  W.  Hastings,  dated  November  80, 
1849.  The  defendant's  attorney  objected  to  it  as  irrelevant 
The  Court  overruled  the  objection. 

The  plaintiff,  also,  for  the  purpose  of  showing  the  bound- 
ary of  the  McDougal  tract,  offered  in  evidence  two  deeds 
from  John  A.  Sutter,  Jr.,  to  John  A  Sutter,  Sr.,  Theo. 
Cordua,  Qeorge  McKinstry,  Jr.,  and  John  Bidwell.  The 
first  was  dated  April  4th,  1849,  and  the  second  was  made 
as  explanatory  of  the  first,  and  was  dated  July  Ist,  1850. 
The  defendant  objected  to  these  deeds    as  irrelevant^  but 


April,  1874.]         Cutter  v.  Cabuthi&bs.  181 


Btatement  of  Facti. 


the  Court  overruled  the  objeetiom    The  first  of  said  deed? 
conveyed  the  following: 

"All  that  piece  or  parcel  of  land,  situated,  being,  and 
lying  in  the  Territory  of  California,  bounded  and  described 
as  follows,  to  wit:  commencing  at  the  northwest  comer  of 
the  town  of  Sutterville,  adjoining  the  part  of  said  town  now 
belonging  to  L.  W.  Hastings,  Esq,;  thence  running  up 
Sacramento  river  one  half  mile  —  said  line  to  commence  at 
low  water-mark;  thence  running  back  on  a  line  nmning 
at  right  angles  with  the  aforesaid  line  of  Hastings'  to 
the  distance  of  one  mile;  thence  running  southerly  on  a 
line  parallel  with  the  river  bank  one  half  of  a  mile ;  thence 
running  in  a  direct  line  to  the  place  of  beginning/' 

The  second  deed  was  as  follows: 

"  This  indenture,  made  the  Ist  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  himdred  and  fifty,  between 
John  A.  Sutter,  of  Hock  Farm,  in  the  county  of  Sutter, 
State  of  California,  of  the  first  part,  and  John  A.  Sutter, 
Theo.  Cordua,  Geo.  McKinstry,  Jr.,  and  John  Bidwell,  of 
the  second  part,  witnesseth:   that,  whereas,  the  said  John 
A.  Sutter,  by  his  certain  deed,  bearing  date  the  fourth  day 
of  April,  A.  D.  one  thousand  eight  hundred  and  forty-nine, 
for  a  valuable  consideration,  conveyed  a  certain  tract  of 
land  to  the  said  parties  of  the  second  part,  which  tract  or 
parcel  of  land  is  described  in  said  deed  as  follows,  to  wit: 
commencing  at  the  northwest  comer  of  the  town  of  Sutter- 
ville, adjoining  the  part  of  said  town  now  belonging  to  L. 
W.  Hastings ;  thence  running  up  the  Sacramento  river  one 
half  a  mile  —  said  line  to  commence  at  low  water-mark; 
thence  running  back  on  a  Une  running  at  right  angles  with 
the  aforesaid  line  of  Hastings  to  the  distance  of  one  mile; 
thence  running  southerly  on  a  line  parallel  with  the  river 
bank  one  half  a  mile ;  thence  running  in  a  direct  line  to  the 
place  of  beginning.    And,  whereas,  the  said  deed  does  not 
fully  and  clearly  describe  the  boundaries  of  the  land  in- 
tended to  be  conveyed  thereby;  therefore,  know  all  men  by 
these  presents,  that  it  was  my  full  intent  and  meaning  to 
convey  by  the  aforesaid  deed,  bearing  date  the  said  fourth 
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day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-nine,  all  the  land  therein  described,  together 
with  all  the  land  lying  between  the  north  and  the  south 
boundaries  of  said  tract,  and  a  line  extending  northward  in 
continuation  of  Hastings,  or  the  eastern  boundary  line  of 
the  town  of  Sutter,  and  Ihe  Sacramento  river.  And  these 
presents  are  intended  to  be  explanatory  of  my  full  intent, 
purpose,  and  meaning  as  intended  at  the  date  thereof  to  be 
expressed  in  the  aforesaid  deed,  bearing  date  on  the  afore- 
said fourth  day  of  April,  in  the  year  of  our  Lord  one  thou- 
sand eight  himdred  and  forty-nine;  and  this  indenture  is 
hereby  made  a  part  and  parcel  of  the  aforesaid  deed,  so 
executed  as  aforesaid,  on  the  said  fourth  day  of  April, 
A.  D.  eighteen  hundred  and  forty-nine.** 

After  the  record  evidence  was  completed,  the  plaintiff 
introduced  parol  evidence,  to  show  the  location  of  the 
ground  in  controversy. 

The  trial  was  concluded,  and  the  Court  took  the  case 
under  advisement  on  the  21st  day  of  Kovember,  1870.  On 
the  8th  day  of  August,  1871,  the  plaintiff  gave  notice  of  a 
motion  to  set  aside  the  order  of  submission,  and  for  leave 
to  introduce  further  evidence.  The  motion  was  made  and 
granted  on  the  1st  day  of  September,  1871,  and  the  plaint- 
iff introduced  additional  testimony. 

The  plaintiff  recovered  judgment,  and  the  defendant  ap- 
pealed from  the  judgment,  and  from  an  order  denying  a 
new  trial 

The  other  facts  are  stated  in  the  opinion. 

McKune  £  Welty,  for  the  Appellants. 

The  Court  erred  in  admitj;ing  in  evidence  the  decree  of 
the  Fourth  District  Court,  and  the  deed  made  pursuant 
thereto,  for  the  reason  that  the  District  Court  had  not 
jurisdiction  in  matters  of  probate,  or  to  decree  that  the 
executrix,  as  such,  convey  the  land.  The  title  (if  there 
was  any  in  the  intestate,)  vested  in  his -heirs,  and  the 
executrix  could  only  sell  under  probate  order  to  satisfy  the 
lien  of  creditors.    (Brenham  v.  Story,  89  Oal.  179.) 
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Presley  Dunlap,  for  the  Bespondent. 

The  certified  copy  of  the  decree  of  the  District  Court  of 
the  Pourth  Judicial  District,  in  the  case  of  Stevenson  y. 
Hart,  was  properly  admitted.  The  District  Court  had  juris- 
diction of  the  subject  matter  of  the  action  in  which  the 
decree  was  rendered,  as  has  been  repeatedly  held  by  this 
Court^  Breriham  v.  Storey,  39  CaL,  cited  by  appellants, 
has  no  application  to  the  point  in  hand  —  the  jurisdiction 
of  the  Probate  Court  over  probate  matters  is  not  exclusive. 
(Deck  V.  Oerhes  Administrator,  et  al.  12  CaL  433;  Wilson  v. 
Boach  et  (d.  4  CaL  SQ2.) 

By  the  Courts  Bhodes,  J.: 

The  plaintiff  contends  that  there  was  no  error  in  setting 
aside  the  order  of  submission  and  taking  further  testimony, 
because  the  rules  of  the  District  Court  do  not  require  any 
further  notice  of  the  motion  than  was  given.  This  Court 
does  not  take  judicial  notice  of  the  rules  of  the  District 
Courts;  and  when  a  party  relies  upon  such  rules  he  should 
have  them  incorporated  into  the  record.  The  error,  how- 
ever, was  not  productive  of  any  injury  to  the  defendant,  for 
it  appears  that  the  only  further  testimony  taken  was  a  more 
particular  description  of  a  tract  of  land  which  had  already 
been  described  by  the  surveyor  in  general  terms,  and  by 
reference  to  a  map  then  before  the  Court. 

For  the  purpose  of  proving  the  boundaries  of  the  Me- 
Dougal  tract,  the  plaintiff  introduced  the  deed  of  Sutter  to 
Hastings,  dated  November  80th,  1849,  and  two  deeds  of 
Sutter  to  McKinstry  and  others,  dated  respectively  April 
4th,  1849,  and  July  1st,  1850.  The  McDougal  deed  bears 
date  June  19th,  1849.  It  was  intended  by  the  parties  to  the 
McDougal  deed  that  the  land  thereby  conveyed  should  be 
bounded  on  the  south  by  the  McKinstry  tract  —  or,  in  the 
language  of  the  record,  '^  the  tract  of  land  held  by  McKinstry 
&  Co.''  The  McKinstry  deed  of  April  4th,  1849,  was  com- 
petent evidence,  tending  to  prove  the  boundaries  of  the  Mc- 
Kinstry tract;  but  the  deed  of  July  1st,  1860,  did  not  tend 
to  prove  what  lands  were  held  by  McKinstry  &  Ca  at  the 
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date  of  the  McDougal  deed  —  June  19th,  1849  —  nor  what 
lands  the  parties  to  the  McDougal  deed  then  understood 
McKinstrj  &  Co.  to  hold. 

The  deed  to  Hastings  is  subject  to  the  like  objection,  as 
it  was  executed  after  the  date  of  the  deed  to  McKinstry,  as 
well  as  the  deed  to  McDougaL  Whether  those  deeds  would 
have  been  admissible,  if  coupled  with  other  evidence,  it  is 
unnecessary  to  determine,  but  in  our  judgment  they  should 
not  have  been  admitted  in  evidence  at  the  time  and  under 
the  circumstances  shown  in  the  record. 

The  point  is  presented  that  the  Court  erred  in  admitting 
in  evidence  several  deeds,  on  the  ground  that  they  were  not 
shown  to  include  the  premises  in  controversy.  It  is  diffi- 
cult to  conceive  of  a  case  in  which  that  objection  would  be 
tenable,  except  when  it  appeared  on  the  face  of  the  deed 
that  it  did  not  include  or  relate  to  the  premises  in  suit. 
When  it  does  not  so  appear,  the  question  is  one  of  fact,  to 
be  determined  upon  the  evidence.  It  is  manifest  that  a 
party  is  not  required  to  locate  on  the  ground  the  calls  of  a 
deed,  before  the  deed  is  admitted  in  evidence. 

The  defendant  presents  the  point  that  the  Court  erred  in 
admitting  in  evidence  the  decree  in  the  case  of  Stevenson  v. 
Hart,  executrix,  etc.,  on  the  ground  that  the  Court  had  no 
jurisdiction  to  pronounce  the  decree.  It  does  not  appear 
from  the  decree  (no  other  portion  of  the  judgment-roll  hav- 
ing been  offered  in  evidence)  that  the  Court  did  not  have 
jurisdiction  in  that  case.  It  is  obvious  that  the  District 
Courts  may,  in  certain  cases,  have  jurisdiction  to  order  an 
executor  to  convey  lands.  The  objection  was  not  made  in 
the  Court  below,  and  the  point  should  not  have  been  pre- 
sented here. 

Judgment  and  order  zeversedi  and  cause  remanded  for  a 
new  triaL 
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[No.  M80.] 

LAMORA  SILVEY  and  CHRISTOPHER  SILVEY  by 
MARY  ANN  SILVEY,  thbib  Guabdian^  ad  litem,  and 
DAVID  E.  ALLISON  and  LILLY  ALLIBON,  by  said 
DAVID  E.  ALLISON,  hbe  husband,  v.  SUSAN 
MEDORA  HODGDON,  CHARLES  H.  HODGDON, 
HUB  Husband,  and  THE  PACIFIC  MUTUAL  LIFE 
INSURANCE  COMPANY. 

AS8AILIW0  Crsdxbilitt  ow  A  WiTinws. —  The  credibility  of  a  wltneBS  maj 
be  assailed  by  proof  that  he  cherishes  a  feeling  of  hostility  toward  the 
party  against  whom  he  is  called;  and  this  hostility  may  be  established 
by  proof  of  the  acts  or  declarations  of  the  witness,  proyided  his  atten- 
tion Is  first  called  to  the  particular  acts  or  declarations  proposed  to  be 
proved,  with  sufficient  minnteness  as  to  time  and  circumstances. 

IDMU. —  If  it  is  proposed  to  assail  the  credibility  of  a  witness  by  a  letter  in 
which  hostility  is  shown  to  the  party  against  whom  he  is  called,  and  the 
letter  is  shown  to  the  witness,  and  he  denies  writing  it,  the  handwriting 
may  be  proved  by  other  witnesses. 

Appeai.  from  the  District  Court,  Fourth  Judicial  Di& 
tricty  City  and  Counly  of  San  Francisco. 

The  plaintiffe,  Lamora  Silvey,  Christopher  Silrey  and 
Lillj  Allison,  were  the  infant  children  of  Anthony  Silvej, 
whose  life  was  insured. 

The  other  facts  are  stated  in  the  opinion. 

/.  M.  SeaweU  and  Lake  S  Williams,  for  the  Appellants, 
argued,  that  the  Court  erred  in  not  permitting  defendants 
to  prove  by  the  witness  Gleorge  C.  Hiokox,  that  the  letter 
was  written  by  Almira  Carey,  as  she  had  denied  that  she 
wrote  it,  and  the  letter  manifesting  great  hostility  to  the 
appellant,  her  denial  was  a  proper  subject  of  contradiction ; 
and  cited  Baker  v.  Joseph,  16  Cal.  173 ;  Rex  v.  Yervin,  2 
Camp.  688 ;  Long  v.  Larkin,  9  Cush.  361 ;  Dervey  v.  WH- 
liams,  43  K  H.  884 ;  Tyler  v.  Pomeroy,  8  Allen,  480 ;  CoUina 
V.  Stephenson,  8  Gray,  438 ;  Coombe  v.  Winchester,  89  N.  H. 
18. 

BuUivan  A  Turner,  for  the  Bespondents,  argued  that,  as 
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Almira  Carey  was  asked  by  appellants'  counsel,  on  cro6»- 
^examination,  if  she  wrote  the  letter,  and  denied  writing  it, 
they  were  bound  by  her  answer,  it  being  new  matter  called 
out  by  them. 

By  the  Coiirty  Ceookbtt,  J. : 

The  complaint  alleges  in  substance,  that  one  Silvey  caused 
his  life  to  be  insured  in  the  name  of  his  married  daughter, 
Mrs.  Hodgdon;  and  at  the  time  of  making  the  application, 
Mrs.  Hodgdon  stated  to  him  that  if  he  would  have  the 
policy  made  payable  to  her,  she  would,  on  his  death,  in- 
struct and  cause  the  insurance  company  to  pay  the  amount 
of  the  policy  to  his  three  minor  children;  that  confiding  in 
this  statement,  "  it  was  then  and  there  understood  and 
agreed  by  and  between  them,  the  said  Anthony  Silvey  and 
the  said  Susan,  that  such  policy  of  insurance,  with  the  name 
of  the  said  Susan  Medora  Hodgdon  as  the  payee  thereof, 
should  be  so  issued,  and  that  the  said  Susan  should  cause 
the  insurance  company,  on  his  death,  to  pay  the  amount  of 
the  policy  to  the  three  minor  children ;"  and  that  said  Susan 
should,  in  fact,  be  such  payee,  only  in  trust  for  the  said  minor 
children,  and  that  such  policy  of  insurance  should  in  fact 
be  only  for  the  use  and  benefit  of  them,  the  said  minors. 

There  is  no  averment  that  the  agreement,  as  to  the  crust, 
was  in  writing.  The  complaint  then  avers  that  the  policy 
was  issued  as  agreed  upon;  and  it  appears  on  the  face  of 
the  policy,  a  copy  of  which  is  annexed  to  and  forms  a  part 
of  the  complaint,  that  the  premiiun  was  paid  by  Mrs.  Hodg- 
don; and  that  the  policy  is  payable  to  her,  '^for  her  sole 
use,  if  living;  or,  if  not  living,  to  her  heirs  or  legatees,  in 
conformity  with  the  statute.'' 

It  is  further  alleged  that  Silvey  paid  all  the  premiums, 
and  is  dead,  and  the  policy  has  become  payable;  but  that 
Mrs.  Hodgdon  denies  the  trust,  and  demands  that  the  policy 
be  paid  to  her  for  her  exclusive  use;  that  she  and  her  hua- 
band  are  unable  to  respond  in  damages  for  a  breach  of  the 
trust,  and  prays  that  the  trust  be  established  by  the  judg- 
ment of  the  Court,  and  that  the  policy  be  paid  to  the 
plaintiffs,  who  are  the  three  minor  children  of  Silvey.     A 
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judgment  as  prayed  for  having  been  entered  for  the  plaint 
iffs,  Mrs.  Hodgdon  and  her  husband  prosecute  this  appeal 

The  Courts  on  conflicting  evidence,  found  the  contract  to 
have  been  proved  as  alleged;  and  we  cannot  disturb  the 
finding  on  the  ground  that  it  was  not  justified  by  the 
evidence. 

At  the  trial,  one  of  the  most  important  witnesses  for  the 
plaintiffs  was  a  married  sister  of  the  plaintiffs  and  of  the 
defendant,  Mrs.  Hodgdon.  In  her  testimony  she  evinced 
considerable  hostility  towards  Mrs.  Hodgdon;  and  on  her 
cross-examination  a  letter  was  produced  by  the  defendants 
signed  "  Ida,"  and  .addressed  to  "  My  Dear  Charles,"  on 
the  face  of  which  it  appeared  that  the  person  to  whom  it 
was  addressed  was  a  married  man,  and  not  the  husband  of 
the  writer.  It  is  as  follows :  ^^  When  you  come  to  see  your 
Ida,  knock  three  times,  and  do  not  ring  the  bell«  Then  I 
will  know  it  is  you,  darling.  How  is  that  old  woman  f  Is 
she  declining  every  day  ?  Does  her  heart  trouble  her  as  much 
as  evert  Poor  old  hypocrite!  Oh  I  Charles,  it  seems  as  if 
I  cannot  wait.  I  am  afraid  she  may  possibly  live  longer 
than  you  or  I.  Give  her  a  dose;  nobody  will  find  it  out 
She  is  mad  with  all  her  relations,  and  none  of  them  will 
trouble  you  —  they  all  know  what  you  married  her  for.  *  * 
*  *  Come  and  see  me,  darling,  as  soon  as  possible.  The 
present  that  you  gave  me,  I  cherish  dearly.  She  —  is  always 
talking  about  that  first  husband  of  hers,  and  said  she  would 
like  to  see  his  baby.  She  speaks  to  him.  I  saw  her  my- 
self and,  I  believe,  has  been  to  see  the  child.  Charles,  I 
have  so  much  to  tell  you.  Good-bye,  my  darling.  From 
your  loving  Ida," 

On  being  shown  the  letter  by  the  counsel  for  the  defend- 
ants, the  witness  was  asked  whether  she  wrote  it;  to  which 
she  replied  that  she  did  not.  Subsequently,  the  defendants 
called  an  expert  in  handwriting,  and  asked  him  whether 
the  letter  and  the  signature  of  the  witness  to  an  affidavit, 
admitted  to  have  been  made  by  her,  and  on  file  in  the 
cause,  were  not  in  the  same  handwriting!  On  the  objeo- 
tion  of  the  plaintiffs,  the  question  was  esduded  by  the 
Courty  and  this  ruling  is  relied  upon  as  error.     If  the  quee- 
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tion  had  been  accompanied  by  an  offer  to  prove  that  the 
letter  was  in  fact  addressed  to  the  defendant,  Charles  H. 
Hodgdon,  or  was  intended  for  him,  the  evidence  would  have 
been  clearly  competent 

The  credibility  of  an  adverse  witness  may  be  assailed  by 
proof  that  he  cherishes  a  feeling  of  hostility  towards  the 
party  against  whom  he  is  called ;  and  it  may  be  established 
by  proof  of  the  acts  or  declarations  of  the  witness ;  provided 
his  attention  is  first  called  to  the  particular  acts  or  declara- 
tions proposed  to  be  proved,  with  sufficient  minuteness  as 
to  time  and  circumstance,  to  afford  him  an  opportunity  to 
explain.  (Baker  v.  Joseph,  16  Cal.  178.)  If  this  letter  was 
in  fact  written  by  the  witness,  and  was  addressed  or  in- 
tended to  be  delivered  to  the  husband  of  her  sister,  Mrs. 
Hodgdon,  it  would  afford  l^e  most  convincing  proof  not 
only  of  her  moral  depravity,  but  also  of  her  bitter  hostility 
to  her  sister;  but  there  was  no  offer,  in  terms,  to  show  that 
the  letter  was  addressed  to  or  was  intended  for  the  defend- 
ant, Charles  H.  Hodgdon*  Nevertheless,  we  think  enough 
had  already  been  disclosed  by  the  evidence  to  warrant  a 
presumption  that  such  was  the  fact,  provided  the  letter  was 
written  by  the  witness,  (on  which  point  we,  of  course,  ex- 
press no  opinion.)  But  if  it  be  assumed  that  she  was  the 
author  of  it,  the  following  facts  which  were  in  evidence, 
would  tend  to  show  that  it  was  intended  for  the  defendant, 
Charles  H.  Hodgdon:  1st.  That  Mrs.  Hodgdon  was  divoroed 
from  her  former  husband,  who  is  still  living,  and  was  a 
witness  on  the  trial  of  this  cause.  In  the  letter,  the  wife  of 
the  person  to  whom  it  was  addressed,  is  described  as  having  a 
former  husband  living.  2d.  The  letter  is  addressed  to  "  My 
Bear  Charles,"  and  Charles  is  Hodgdon's  christian  name; 
and,  8d.  The  letter  describes  the  wife  as  ^'  mad  with  all  her 
relations,''  and  the  proof  shows  that  Mrs.  Hodgdon  was  at 
enmity  with  her  mother  and  sisters;  4th.  The  witness  ad- 
mitted on  the  stand  that  she  was  not  on  friendly  terms  with 
her  sister,  Mrs.  Hodgdon;  5th.  The  letter  comes  from  the 
custody  of  the  defendants,  one  of  whom  is  claimed  to  have 
been  the  person  to  whom  it  was  addressed.  We  think  these 
circumstances  are  sufficient  to  show,  prima  facie,  that  the 
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letter  was  intended  for  Hodgdon,  if  it  be  assumed  that  the 
witness  was  the  author  of  it;  and  that  the  Court  erred  in 
excluding  the  testimony  of  the  expert.  Some  other  points 
have  been  discussed  by  coimsel,  but  we  deem  it  unneces- 
sary to  notice  them. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  triaL 

Mr.  Justice  Khodbs  did  not  express  an  opinion* 


[No.  10.080.] 

THE  PEOPLE  V.  MILTON  SHEPARDSOK 

iKDicTMBifT  AM  PuNCXPAL  AND  ACCB880BT.— The  Code  has  not  chanfsd  the 
rule  that  an  Indictment  may  In  one  count  charge  the  defendant  as  prin- 
cipal, and  In  another  count  charge  him  as  an  accessory. 

Cbiub  of  Robbery. — A  person  who  receives  money  obtained  by  robbery, 
with  a  knowledge  of  the  manner  In  which  It  was  obtained,  cadnot  be 
conylcted  of  the  crime  of  robbery. 

Appeal  from  the  County  Court  of  Tehama  County. 

The  defendant  and  William  Fugit  and  Z.  Calmeye  were 
charged  in  one  count  of  the  indictment  with  the  crime  of 
highway  robbery,  and  in  another  count  they  were  charged 
as  accessories.  He  demurred  to  the  indictment^  on  the 
ground  that  it  charged  the  same  offense  in  more  than  one 
form.    The  demurrer  was  overruled. 

On  the  26th  day  of  September,  1871,  four  men  armed 
with  rifles,  stopped  the  stage  which  carried  the  express,  at 
Cottonwood  Hill,  in  the  county  of  Shasta,  and  robbed 
Wells,  Fargo  &  Co.'s  treasure-box. 

The  testimony  for  the  prosecution  tended  to  show  that  there 
were  five  men  concerned  in  the  robbery,  whose  names  were, 
Wm.  Fugit,  Z.  Calmeye,  John  Grant,  Wm.  Cullen,  and  the 
defendant  Shepardson.  That  the  five  arranged  the  plan  to 
rob  Wells,  Fargo  k  Cc's  treasure-box  on  the  stage,  but 
that  Shepardson,  the  defendant  here,  was  in  camp  some 
miles  distant  when  the  robbery  was  oommitted,  and  waited 
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there  until  the  other  four  had  committed  the  robbery,  when 
they  joined  him,  and  the  money  obtained  by  the  robbery^ 
about  two  hundred  and  eighty  dollars,  was  equally  divided, 
Shepardson  receiving  his  share.  The  Court  gave^  among 
other  charges  to  the  jury,  the  following:  "  An  accessory  is 
he  who  stands  by  and  aids,  abets  or  assists,  or  who,  not 
being  present  aiding,  abetting  or  assisting,  hath  advised  and 
encouraged  the  perpetration  of  a  crime.  He  or  she  who 
thus  aids,  abets  or  assists,  advises  or  encourages,  shall  be 
deemed  and  considered  as  principal,  and  punished  accord* 
ingly.  And  the  inquiry  is,  whether  the  proof  that  the  pris- 
oner was  accessory  to  the  crime  before  the  fact  is  admissible 
under  the  indictment  If  you  believe  from  the  circum- 
stances and  facts  proved  that  the  defendant  assisted  in 
planning  the  robbery,  or  received  a  portion  of  the  money 
taken  at  the  time,  with  the  knowledge  of  how  it  was  ob- 
tained, he  is  an  accessory,  and  you  should  find  him  guilty 
as  charged." 

The  defendant  was  convicted,  and  appealed* 

The  other  facts  are  stated  in  the  opinion. 

C  A.  Oarter,  for  the  Appellant. 
Attomey-Oeneral  Love,  for  The  People. 

By  the  Coubt: 

1.  The  indictment  first  charges  the  defendants  as  prin« 
cipals,  and,  in  a  second  count,  as  accessories,  or  rather  ai 
principals  in  the  second  degree.  We  see  no  objection  to 
the  indictment  on  this  ground,  under  section  nine  hundred 
and  fifty-four  of  the  Penal  Code.  We  think  that  that  sec- 
tion, while  changing  the  phraseology,  did  not  alt^r  tho 
substance  of  section  two  hundred  and  forty-one  of  the  Crim- 
inal Practice  Act,  which  it  supplanted. 

2.  But  the  judgment  against  the  defendant  is  erroneous, 
because  of  the  fifteenth  instruction,  in  which  the  jury  were 
told  that,  if  the  prisoner  received  a  portion  of  the  money 
obtained  by  the  robbery,  with  the  knowledge  how  it  had 
been  obtained,  then  he  might  be  convicted  of  the  crime  of 
robbery  charged  in  the  indictment. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


April,  1874.]  In  be  Moultow.  191 


statement  <tt  Fftcts. 


(No.  8,653.] 

Ik  the  Matteb  of  the  Estate  of  JANE  N.  MOTIL- 

TON,  Deceased. 

▲ppltino  Spbcxal  Bbqubst  to  Patmsnt  of  DsBTB.^-If  the  Probate  Court 
makes  an  order  applying  the  proceeds  of  the  sale  of  a  special  bequest* 
made  by  the  testator,  to  the  payment  of  a  debt,  the  executors  cannot 
object  that  there  are  other  special  bequests  besides  that  thus  applied. 

IDBM. —  If  a  special  bequest  Is  applied  to  the  payment  of  a  debt,  and  there 
are  other  special  bequests,  the  remedy  of  the  one  whose  special  bequest 
is  thus  applied,  is  to  seek  contribution  from  the  others. 

iDBM. —  If  the  real  estate  has  been  sold,  and  if  an  order  is  made  by  the 
Probate  Court  applying  the  proceeds  of  a  special  bequest  of  personal 
property  to  the  payment  of  a  debt.  It  will  be  assumed  that  the  personal 
estate  not  specially  bequeathed  had  been  thus  applied,  and  that  it  was 
necessary  thus  to  apply  the  proceeds  of  the  special  bequest,  if  the 
record  does  not  show  the  contrary. 

iDsiff. —  When  the  Probate  Court  makes  an  order  applying  the  proceeds  of 
a  special  bequest  to  the  payment  of  a  debt,  and  the  will  is  not  in  the 
record,  it  will  not  be  assumed  that  the  Probate  Court  erred,  in  adjudg- 
ing that  the  intention  of  the  testator  could  be  carried  Into  efTectt  and 
yet  sell  the  special  bequest. 

Appeal  from  the  Probate  Court  of  the  City  and  County 
of  San  Francisco. 

Upon  the  application  of  J.  P.  Dinsmore,  as  assignee  of 
ft  claim  of  two  hundred  and  eighty-seven  dollars  for  medi- 
cal services,  held  by  one  Eraser  against  the  estate  of  the 
deceased,  and  which  had  been  allowed,  the  executors  of 
the  estate  were  directed  to  show  cause  why  they  should  not 
pay  the  claim  out  of  certain  money  in  their  hands,  the  pro- 
ceeds of  the  sale  of  a  specific  bequest  (household  furniture), 
made  by  the  deceased  to  one  A.  J.  Quick.  After  a  hearing 
of  the  cause,  at  which  the  facts  stated  in  the  opinion  were 
elicited  —  and  also  the  facts  that  the  whole  amount  of  the 
expenses  of  the  sickness  of  the  deceased  as  allowed,  in- 
cluding Eraser's  claim,  was  one  thousand  one  hundred  and 
seven  dollars  and  thirty-three  cents,  none  of  which  had 
been  paid;  that  the  funeral  expenses  had  been  paid;  that 
the  time  for  the  presentation  of  claims  had  expired;  that 
there  was  no  property  in  the  hands  of  the  executors  for  the 
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payment  of  the  expenses  aforesaid,  except  the  logacies  and 
devises,  and  that  the  bequest  to  Quick  had  been  sold  by 
his  consent  for  eight  hundred  and  ninety  dollars  and  thirty- 
seven  cents,  the  money  being  in  the  hands  of  the  execu- 
tors —  the  Court  ordered  that  the  eight  hundred  and  ninety 
dollars  and  thirty-seven  cents  be  applied  to  the  payment 
of  a  dividend,  in  proportion  to  his  claim,  to  each  creditor, 
on  accoimt  of  the  last  sickness  of  the  deceased,  with  in- 
terest on  each  claim  from  the  date  of  its  approvaL 
The  executors  appealed. 

Barstow,  Stetson  and  Houghton,  for  Appellant,  argued 
that  the  Court  erred  in  applying  the  special  bequest  to  the 
payment  of  the  debts,  because,  as  they  contended,  there  was 
other  personal  property  not  specially  bequeathed,  which 
should  be  first  applied,  and  because  there  were  other  special 
legacies,  and  one  legatee  should  not  be  called  on  to  pay  all 
the  debts ;  and  cited  2  Bedfield  on  Wills,  584  Sec  4 ;  1  Bo- 
ber  on  Legacies,  316 ;  Merseravx  v.  Byeraa,  8  Comst  261 ; 
Snow  V.  Cvilum,  1  De  Sassure,  542 ;  Sleech  v.  Thomington, 
2  Ves.  Sen.  562;  Estate  of  Woodworth,  31  CaL  606;  Pro- 
bate Act,  Sees.  161,  180. 

8.  P.  Holway,  for  Bespondent,  argued  that,  the  execu- 
tors could  not  complain,  and  that  Quick,  if  his  legacy  was 
taken,  could  apply  for  a  contribution  from  the  other 
legatees,  and  that,  if  the  Court  was  of  opinion  that  a  spe- 
cial bequest  could  be  sold,  and  still  the  intention  of  the 
testator  carried  out,  there  was  no  error  in  doing  so,  and 
cited  Probate  Act,  Sea  180;  Estate  of  Woodworth  supra; 
AhUa  V.  Burnett,  88  CaL  667. 

By  the  Court,  MoKinbtby,  J. : 

If  the  order  appealed  from  is  proper  in  other  respects, 
the  executors  cannot  complain  that  there  are  other  special 
bequests  than  that  which  the  petitioner  seeks  to  have  ap- 
plied to  the  payment  of  his  claim.  If  there  are  other 
legatees,  the  remedy  of  him  whose  bequest  is  applied  to 
the  claim  is  to  seek  contribution  from  the  otheis.  (Probate 
Act,  Sec  181.) 
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It  appears  that  on  petition  of  the  executor,  the  real  es- 
tate of  the  testatrix  had  been  sold.  This  would  only  have 
been  done  when  the  personal  estate  was  insufficient  to  pay 
the  outstanding  debts,  etc  (Sec.  164.)  It  must  be  as- 
sumed that  the  residue  of  the  personal  estate  had  been  ap- 
plied to  the  payment  of  the  debts,  and  that  when  the  order 
appealed*  from  was  made,  it  was  necessary  to  apply  the 
proceeds  of  the  articles  specially  bequeathed.     (Sec  161.) 

It  is  true  that  it  appears  that  there  was  due  to  the  estate 
from  the  estate  of  B.  F.  Moulton,  deceased,  as  a  family 
allowance,  the  sum  of  two  thousand  four  hundred  dollars; 
and  that  in  the  opinion  of  one  of  the  executors,  ^'  there  is 
every  reason  to  believe  that  there  is  ample  in  said  estate 
of  B.  F.  Moulton  to  pay  such  family  allowance."  But  this 
was  a  matter  to  be  decided  by  the  opinion  of  the  Probate 
Court,  and  that  Court  found,  as  a  fact,  that  there  was  no 
available  property  to  pay  the  expenses  of  the  last  sickness 
of  the  deceased,  which  induded  the  daim  of  the  petitioners. 

There  is  no  copy  of  the  will  in  the  transcript.  Special 
legades  are  exempted  from  liability  for  the  payment  of 
debts,  ^'  if  it  shall  appear  to  the  Court  necessary  to  carry 
into  effect  the  intention  of  the  testator,  if  there  shall  be 
other  suffident  estate.''    (Probate  Act,  Sec  180.) 

Supposing  that  there  was  other  sufficient  estate,  we  can- 
not assume  error  on  the  part  of  the  Probate  Court  in  ad- 
judging that  it  was  not  necessary  to  exempt  the  property 
0pedally  bequeathed  in  order  ^to  cany  into  effect  thfi 
intention  of  the  testator.** 

Order  affirmed. 
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• 

E.  J.  EDWARDS  v.  W.  K  ESTELL,  Admiwistratob  of 
THE  EsTATs  OF  AxoNzo  Stbwast,  Dbceasbd,  MATtY  N. 
STEWART  AND  ALONZO  STEWART. 

CouifTT  SuBTsroB. — A  County  SnrTeyor  ii,  imder  tho  gtatato,  ono  of  tbo 
Agents  of  the  State  for  the  lale  of  swamp  and  oyerflowed  lands. 

CoNTBACT  AOAivBT  PUBLIC  PoLiCT. — A  contnct  made  hy  a  County  Snrveyoi 
with  another  penon,  by  which  the  surreyor  is  to  search  oat  and  survey 
swamp  and  OTerflowed  land,  and  assist  the  other  In  eflTecting  a  purchase 
of  it,  and  the  other  is  to  make  the  application  to  purchase,  make  the 
first  payment  of  twenty  per  cent.,  and  one  year's  Interest  in  advance, 
and  procure  a  certificate  of  purchase,  and  then  convey  one  half  to  the 
Surveyor,  is  void,  as  against  public  policy. 

BPBCxnc  FBBFOBMAMca  OF  Pabol  Contbact. —  If  a  Surveyor  and  another 
enter  into  a  parol  contract,  by  which  the  Surveyor  is  to  search  for  and 
survey  swamp  lands,  and  the  other  is  to  pay  the  first  installment  of 
twenty  per  cent  purchase-money,  and  procure  a  certificate  of  purchase, 
and  then  deed  one  half  to  the  Surveyor,  the  services  performed  by  the 
Surveyor  are  not  such  part  performsnce  of  the  contract  as  to  bring  the 
case  within  the  tenth  section  of  the  Statute  of  Frauda,  and  anable  tho 
Court  to  decree  a  specific  performanciu 

Appeal  from  the  District  Court^  Tenth  Judicial  District^ 
County  of  Colusa. 

The  contract  spoken  of  in  the  opinion  was  a  parol  onew 
The  defendant  recovered  judgment^  and  the  plaintiff  ap» 
pealed* 

The  other  facts  are  stated  in  the  opinion. 

A.  L.  Hart  and  8.  T.  Kirk,  for  the  Appellant^  argued 
that  the  services  of  the  Surveyor  were  such  a  part  perform- 
ance as  took  the  case  out  of  the  statute;  and  cited,  1  CaL 
207;  27  CaL  119;  22  Cal.  575,  and  6  Cal.  149.  They  also 
argued  that  the  contract  was  not  against  public  policy,  as 
the  Surveyor  did  not  have  to  fiz  the  price  of  the  land,  and 
must  perform  the  duties  prescribed  to  him  by  the  statute^ 
and  did  not  act  in  a  fiduciary  capacity, 

W.  C.  Belcher  and  W.  F.  Ooad,  for  the  Respondent^ 
argued  that  the  agreement  was  void  because  against  public 
policy;   and  cited,   Callagan  t.  Hallett^  1   CaineSy   104; 
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MUcheU  V.  Vance,  5  Monroe,  529 ;  Andrews  v.  Pratt,  44  CaL 
809,  and  PickeU  y.  School  District  No.  1,  etc  25  Wis.  541. 
They  further  argued  that  there  had  been  no  part  perform- 
ance under  the  tenth  section  of  the  Statute  of  Frauds,  and 
that  the  Court  would  not  decree  a  specific  performance; 
and  cited,  Clinan  v.  Cooke,  1  S.  &  L.  41 ;  Johnson  v.  Olancey, 
4  Blackford  94,  and  Oerman  v.  Machin,  6  Paige,  288. 

B J  the  Court,  Bhgdbs^  J. : 

The  plaintiff  and  Stewart  entered  into  an  agreement  to 
the  effect  that  the  plaintiff,  who  was  then  County  Surveyor 
of  Colusa  County,  would  search  out  and  find  in  that  county 
a  quantity  of  swamp  and  overflowed  land,  survey  the  same, 
and  assist  Stewart  in  effecting  a  purchase  of  it  from  the 
State;  that  Stewart  would  make  the  affidavit  and  application 
to  purchase,  and  make  the  first  payment  of  twenty  per  cent., 
and  the  first  year's  interest  on  the  balance;  procure  a  cer- 
tificate of  purchase,  and  then  would  convey  one  half  of  the 
land  to  the  plaintiff.  The  plaintiff  searched  out  and  found 
the  land  mentioned  in  the  complaint,  and  surveyed  the 
same,  and  Stewart,  in  pursuance  of  the  agreement,  mada 
the  application  to  purchase  the  land;  the  application  was 
approved,  and  he  paid  the  first  installment  of  twenty  per 
cent,  of  the  purchaae-money  and  the  interest  on  the  bal- 
ance, according  to  the  agreement ;  and  the  certificate  of  pur- 
diase  was  issued,  but  it  was  not  issued  until  after  the  death 
of  Stewart  The  action  is  brought  against  the  administrator 
and  heirs  of  Stewart,  to  compel  a  specific  performance  of 
the  agreement  to  convey  the  one  half  of  the  land« 

The  Court  found,  as  a  condusion  of  law,  that  the  agree- 
ment was  against  public  policy,  and  was  and  is  void.  The 
defendants  take  the  further  position  that  the  case  does  not 
come  within  the  tenth  section  of  the  Statute  of  Frauds—- 
that  there  was  not  such  a  part  performance  of  the  agreement 
as  would  justify  the  Court  in  decreeing  its  specific  perform- 
ance. 

There  are  several  officials  who  are  charged  with  the  pei^ 
formance  of  duties  relating  to  the  sale  of  the  swamp  and 
overflowed  lands  belonging  to  the  Stata    It  cannot  be  said 
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that  there  is  any  one  officer  whose  duty  it  is  to  make  those 
sales.  The  County  Surveyor,  the  SurveyorOeneral,  the 
County  Treasurer,  the  Register  of  the  State  Land  Office,  and 
the  Governor,  severally  perform  duties  respecting  such  sales. 
The  County  Surveyor,  in  receiving  an  application  to  pur- 
chase, and  making  the  survey,  is  no  less  the  agent  of  the 
State  than  the  County  Treasurer  in  receiving  the  purchase- 
money,  or  the  Surveyor^Qeneral  in  approving  the  survey, 
or  the  State  Register  in  issuing  the  certificate  of  purchase. 
If  the  question  were  whether  the  Governor  could  issue  a 
patent  to  himself,  or  the  Surveyor-General  approve  a  sur- 
vey made  for  himself,  there  is  no  doubt  that  it  would  bo 
held  that  they  could  not  perform  those  acts,  and  it  is 
equally  dear  that  the  County  Surveyor  could  not  recei^-c 
and  file  his  own  application  to  purchase,  and  make  a  survey 
for  himself  of  the  lands  mentioned  in  his  application ;  and 
that  he  could  not  do  the  same  things  nominally  on  the  ap- 
plication of  another,  but  really  for  himself  in  whole  or  in 
part  The  agreement  in  this  case  was,  in  effect,  that  the 
County  Surveyor  should  receive  the  application  to  pur- 
chase, make  the  survey,  and  perform  other  official  acts  re- 
quired of  him  by  law,  for  the  joint  benefit  of  himself  and 
Stewart  We  can  see  no  way  to  escape  the  conclusion  that 
the  agreement  on  the  part  of  the  plaintiff  to  perform  those 
official  acts  nominally  for  the  benefit  of  Stewart,  but  really 
for  the  joint  benefit  of  himself  and  Stewart,  is  contrary  to 
public  policy,  and  therefore  void.  He  being,  as  b^ore  re- 
marked, one  of  the  agents  of  the  State  for  the  sale  of  the 
lands,  is  prohibited,  by  the  highest  considerations  of  public 
poli<7,  from  becoming  the  purchaser. 

It  is  unnecessary  to  dwell  on  the  second  question  at  any 
length,  though  it,  as  well  as  the  other  question,  has  been 
elaborately  discussed  by  counsel  There  are  two  proposi- 
tions upon  which  the  cases  are  very  fully  agreed ;  first,  that 
the  paym^it  of  the  purchase-money  will  not  be  r^arded  as 
part  performance;  and,  second,  that  the  acts  of  part  per- 
formance must  be  such  that  it  would  be  fraud  upon  him 
,for  the  other  party  to  refuse  performance  on  his  part* 
(Fry  on  Specif.  Perf.  Sees.  388  and  403,  and  caaes  oited.) 
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The  term  purchase-money,  as  employed  in  the  proposition 
above  stated,  comprehends  the  consideration,  whether  it  be 
money  or  property,  or  services,  for  which  the  lands  are  to 
be  conveyed,  and  is  not  limited  to  money  alone.  Here  the 
services  to  be  performed  by  the  plaintiff  were  the  consid- 
ration  for  which  the  one  half  of  the  lands  were  to  be  con- 
veyed to  him;  and  hence  the  performance  of  those  services 
did  not  constitute  »a  sufficient  part  performance,  within  the 
meaning  of  the  equitable  rule.  There  is  no  ground  for 
saying  that  the  plaintiff,  by  his  alleged  acts  of  part  per- 
formance, has  been  placed  in  such  a  position  that  the  re- 
fusal of  the  defendants  to  convey  the  one  half  of  the  lands 
win  operate  as  a  fraud  upon  him.  The  refusal  to  convey 
merely  leaves  him  the  creditor  of  the  estate  of  Stewart,  and 
full  compensation  may  be  made  for  his  services  in  money. 
He  is  in  no  worse  position  than  if,  instead  of  rendering  the 
services,  he  had  advanced  their  value  in  money. 
Judgment  affirmed.    Bemittitur  forthwith. 

Waujlob,  0.  J.f  concurring  specially: 

I  concur  in  the  judgment  upon  the  first  point  discasaed 
in  the  opinion* 


tNo.  8,640.] 

JULIAN  OAKS  V.  JOHN  RODGERS. 

Obdu  or  Goinnt. —  If  sa  order  whldi  to  required  to  be  made  by  fho  Ooart^ 
to  entitled  and  filed  tai  tbe  Coart,  and  bean  the  eeal  of  the  Court,  It  will 
not  be  coDildered  as  an  order  of  the  Judge  at  Chambers,  becanae  the 
words  "It  appearing  to  me,**  are  need  in  it,  and  the  testatum  danee 
mjM  **  In  wltneea  whereof,  I  have  herennto  let  my  hand.*' 

Oath  AoMiKianHnD  bt  ths  Coubt.— If  the  itatute  requires  an  oath  to  be 
administered  by  the  Conrt  or  Jndge,  and  it  to  administered  by  the 
Clerk  in  open  Court,  under  the  direction  of  the  Court,  and  teated  by 
the  Clerk,  it  to  admlnlatered  by  the  Court  in  the  aense  of  the  atatote. 

Obdbk  Maxxho  a  Boui  Tradbb. — ^A  certified  copy  of  tbe  order  declaring  a 
married  woman  a  aole  trader,  la  admlaalble  in  evidence,  even  If;  hi 
the  order,  the  Judge  uaea  the  flrat  peraon,  aa  though  It  waa  made  by  him 
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InstMd  of  the  Court,  and  tho  oath  attached  thereto  appeara  apon  Ita 
face  to  have  been  admlnlatered  by  the  Clerk. 


Appxai.  from  the  District  Oourt^  Fifth  Judicial  District) 

Stanislaus  County. 

The  following  is  the  order  declaring  the  defendant  a  sole 
trader,  and  the  oath  referred  to  in  the  opinion: 

'^  Whebjsas,  it  appearing  to  me  on  the  application  of  Mrs. 
Julian  Oaks  that -she  is  a  married  woman  and  a  suitable 
person  to  become  a  sole  trader,  and  one  of  that  class  of 
persons  contemplated  by  the  laws  of  this  State;  and  it 
further  appearing  to  my  satisfaction  that  due  and  legal  notice 
of  said  intended  application  has  been  given : 

**  And  it  further  appearing  to  me  that  said  application  is 
made  in  good  faith,  and  for  the  purpose  of  supporting  her- 
self and  minor  children,  and  not  with  the  intention  of  de- 
frauding the  creditors  of  her  husband;  and  it  also  appear- 
ing that  the  said  husband  is  reckless  and  improvident  in 
his  expenditures,  so  much  so  as  to  endanger  the  means  of  sup- 
porting his  family. 

^'And  it  further  appearing  that  all  the  moneys  said  ap- 
plicant now  has  using  in  her  said  business,  that  of  farming, 
stock-raising,  and  transacting  business  generally  are  the  ex- 
clusive products  of  her  own  labor,  and  that  no  part  thereof 
came  to  her  from  her  said  husband. 

"  It  is  therefore  ordered,  adjudged  and  decreed,  that  Mrs. 
Julian  Oaks,  the  above  named  applicant,  be,  and  she  is 
hereby,  declared  to  be  a  sole  trader,  and  as  such  she  be 
permitted  to  carry  on  the  business  of  farming,  stock-raising 
and  transacting  business  generally  in  Empire  Township, 
Stanislaus  County,  State  of  California,  in  her  own  name 
and  on  her  own  account;  and  that  all  the  property,  revenues, 
moneys  and  credits  so  invested  and  ensuing  from  the  profits 
and  proceeds  of  said  business  shall  belong  exclusively  to 
said  Julian  Oaks,  and  she  shall  not  be  liable  for  any  debts 
of  her  said  husband,  and  that  she  be  allowed  all  the  priv- 
ileges, and  held  to  all  the  liabilities  and  be  liable  to  all 
legal  process  now  or  hereafter  to  be  provided  by  law. 
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'^  In  witness  whereof ,  I  have  hereunto  set  my  hand,  and 
caused  the  seal  of  this  Court  to  be  affixed,  this  15th  day  of 
January,  a.  d.  1872. 

[seal.]  S.  a.  booker, 

District  Judge,  Fifth  Judicial  District'* 
^  Attest:  L.  B.  Wai-thall,  Clerk." 

**  State  of  Cai^ifobnia,  County  of  Stanislaus,  88. 

"  I,  Julian  Oaks,  in  the  presence  of  Almighty  God,,  truly 
and  solemnly  swear  that  this  application  is  made  in  good 
faith  for  the  purpose  of  enabling  me  to  support  myself  and 
minor  child,  not  with  any  view  to  defraud,  delay  or  hinder 
any  creditor  or  creditors  of  my  husband,  and  that  of  the 
money  so  to  be  used  in  said  business  not  more  than  five  hun- 
dred dollars  has  come  either  directly  or  indirectly  from  my 
husband    So  help  me  God. 

"  JULIAN  OAKS." 

"  Subscribed  and  sworn  to  before  me,  this  10th  day  of 
January,  1873. 

L.  B.  WALTHALL, 

Clerk," 

The  other  facts  are  stated  in  the  opinion. 

D.  8.  Terry,  for  Appellant,  argued  that  the  legal  pre- 
sumption was  in  favor  of  the  regularity  of  all  proceedings 
in  Courts  of  Kecord,  and  that  it  having  been  proved  by  wit^ 
nesses  that  the  oath  was  adndnistered  by  the  Court,  the  fact 
that  it  was  attested  by  the  Clerk,  was  consistent  with  its 
having  been  so  administered. 

ScheU  A  Bcrivner,  for  the  Bespondent^  argued  that  the 
order  was  not  an  order  of  the  Court,  but  purported  on  its 
face  to  be  an  order  of  the  Judge  at  Chambers,  and  that  the 
legal  presumption  that  the  proceedings  of  Courts  of  Becord 
were  regular,  applied  only  to  those  aets^  touching  which 
the  Becord  was  silent 

By  the  Court,  Cbockbtt,  J. : 

The  plaintiff,  a  married  woman  and  elaimfag  fo  Be  a  solo 
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trader  under  the  statute,  brings  this  action,  to  recover  the 
value  of  certain  grain,  alleged  to  have  been  wrongfully 
taken  from  her  possession  by  the  defendant  At  the  trial  the 
plaintiff,  in  support  of  the  allegation  that  she  is  a  sole  trader, 
offered  in  evidence  a  certified  copy  of  the  order  of  the 
District  Court  permitting  her  to  become  a  sole  trader ;  a  copy 
of  which,  it  appeared,  had  been  duly  filed  in  the  Recorder's 
office.  The  oath  required  by  the  statute  to  be  administered 
to  the*  applicant,  before  the  order  is  entered,  was  indorsed 
on  the  recorded  copy;  but  appears  to  have  been  administered 
by  the  Clerk.  On  offering  tiie  copy  in  evidence,  the  plaintiff 
proved  by  the  oral  testimony  of  two  witnesses,  apparently 
without  objection,  that  the  oath  was  administered  to  her  by 
the  Judge  in  open  Court  before  the  order  was  entered. 
The  defendant  objected  to  the  admission  of  the  copy  in  evi- 
dence, on  the  ground,  first;  that  the  order  appeared  to  have 
been  made  by  the  Judge  in  Chambers,  and  not  by  the  Court ; 
and,  second,  that  the  Clerk  had  no  authority  to  administer 
the  oath,  and  it  did  not  appear  of  record  that  the  requisite 
oaths  had  been  administered  by  the  Court  or  Judge.  The 
Court  excluded  the  copy  as  evidence,  and  nonsuited  the  plain- 
tiff; and  thereupon  a  final  judgment  was  entered  for  the 
defendant,  from  which  the  plaintiff  appeals.  We  think  the 
evidence  was  improperly  excluded.  It  sufficiently  appears 
that  the  order  was  entered  by  the  Court,  and  not  by  the  Judge 
at  Chambers.  It  is  entitled  and  filed  in  the  Court,  and  is 
imder  its  seal;  and  though,  in  drafting  the  order  the  Judge 
employs  the  phrase  "  it  appearing  to  me,"  and,  in  the  testa- 
tum clause,  says,  ^^  in  witness  whereof,  I  have  hereunto  set 
my  hand,"  this  does  not  tend  to  prove  that  the  order  was  not 
made  and  signed  in  open  Court 

The  second  section  of  the  statuibe,  as  amended  in  1862 
(Statutes  1862,  p.  108,)  provides  that  '^before  making  the 
order,  the  Court  or  Judge  shall  administer  to  the  applicant 
the  following  oath,"  (giving  the  form  of  the  oath ;)  and  llien 
provide^!  vhat  a  ^^  certified  copy  of  said  order,  with  the  said 
oath  indoi'scd  tlicreoTi.  shall  be  recorded  in  the  ofii.ce  of  the 
Recorder  of  the  county." 
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We  think  an  oath  administered  by  the  Clerk  in  open 
Court,  under  its  direction,  is  an  oath  administered  by  the 
'^  Court ''  in  the  sense  of  the  statute ;  and  upon  the  facts  ap- 
pearing in  this  record,  we  will  presume  it  was  so  done. 

Judgment  reversed  and  cause  remanded  for  a  new  trial 
Bemittitur  forthwith. 


[No.  2,jM7.] 


WILLIAM  POEHLMANN  v.  E.  0.  KENNEDY,  A.  J. 
SAULMANN,  W.  T  WALLACE,  W.  W.  STOW  ato 
THE  FIREMAN'S  FUND  INSURANCE  COMPANY, 
AKB  HENRY  L.  DAVIS,  Intbevinob. 

ABSiomn  IK  iNSOLTnrcT. —  The  aMlgnae  In  IniolTeney  of  a  penmn  who 
applies  for  the  benefit  of  the  Act  of  May  4,  1862,  *"  for  the  relief  of  in- 
to! rent  debtors,  and  protection  of  credltora,**  becomes  vested  with  the 
title  to  all  the  insolvent's  property,  from  and  after  the  surrender,  even 
If  it  Is  not  mentioned  in  the  schedule,  and  the  assignee  does  not  know 
of  Its  existence  nntU  after  the  discharge. 

MwwmcT  OF  Nonsuit  wbbbi  thbbb  is  am  IzfTBBVBNnoN. —  If  there  is  an  in- 
tervener in  an  action  who  claims  an  interest  in  the  property  In  dispute, 
adverse  to  both  the  plaintiff  and  defendant,  and  the  plaintiff  answers  the 
intervention,  raising  material  issues,  his  right  to  be  heard  on  those 
issues  is  not  affected  by  a  nonsuit  granted  on  the  motion  of  the  defend- 
ants. 

Nonsuit  09  Puaynrw  noaa  not  Disuisb  iMTBBvaNTioN. —  If  there  is  an 
intervener  who  claims  an  Interest  in  the  matter  in  dispute,  adverse  to 
both  plaintiff  and  defendant,  and  they  answer  the  Intervention  raising 
material  issues,  and,  on  motion  of  the  defendant,  the  Court  nonsuits  the 
plaintiff,  the  action  la  still  pending  as  to  the  issues  raised  on  the  inter- 
vention, and  the  Court  should  proceed  and  try  them.  The  Intervention 
should  not  be  dismissed  on  the  ground  that  there  is  no  action  pending. 

MOTION  TO  Dismiss  an  iNTSBVBNTioNi — ^A  motion  to  dismiss  an  interven- 
tion, like  a  motion  for  a  nonsuit,  should  point  the  attention  of  the 
Court  and  of  the  opposita  eounael  to  the  precise  ground  on  which  it  la 
made. 

Appeai.  from  the  District  Court,  Fifteenth  Judicial  Dia- 
trict,  City  and  County  of  San  Francisco. 

The  action  was  commenced  in  October,  1868.    The  plain- 
tifP  averred  in  his  complaint  that,  on  the  12th  day  of  May, 
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1865,  he  owned  a  piece  of  land,  being  a  portion  of  one  hun- 
dred vara  lot  known  on  the  map  of  San  Francisco  as  *^  Lot 
270/'  and  that  being  indebted  to  A.  J.  Sanlmann,  one  of  the 
def endantSy  in  the  sum  of  two  thousand  dollars,  with  interest, 
he,  on  said  day,  made  and  delivered  to  him  a  deed  of  the  lot, 
but  that  the  deed  was  understood  and  agreed  between  the 
parties  to  be  a  mortgage  to  secure  the  debt  That  he  paid 
interest  on  the  debt  to  March,  1868,  when  he  offered  to 
redeem,  but  Saulmann  refused  to  permit  him  to  ifedeem; 
and  that,  after  the  offer,  Saulmann  conveyed  the  land 
to  defendant  Kennedy,  who  took  the  conveyance  with 
full  knowledge  of  the  facts,  and  now  claimed  to  own  the 
land,  and  refused  to  allow  the  plaintiff  to  redeem.  That 
defendants,  Wallace,  Stow,  and  the  Fireman's  Fund  Insur- 
ance Company,  claimed  to  have  a  lien  on  the  land,  created 
by  Kennedy,  but  that  it  was  taken  with  notice  of  the  facts. 
The  prayer  was  to  be  allowed  to  redeem,  and  to  have  the 
lien  of  defendants  Wallace,  Stow  and  the  Insurance  Com- 
pany declared  void,  as  to  the  plaintiff.  Kennedy  answered, 
admitting  that  the  plaintiff  owned  the  land,  May  12,  1865, 
and  denying  that  his  deed  from  Saulmann  was  a  mortgage, 
or  that  the  plaintiff  paid  any  interest,  or  was  refused  the 
privilege  of  redemption;  and  admitting  that  Saulmann 
deeded  the  lot  to  him,  March  25,  1868,  for  seven  thousand 
six  hundred  dollars,  and  denying  knowledge  or  notice  that 
Saulmann's  deed  was  a  mortgage.  The  answer  further  set 
up  that.  May  12, 1865,  the  plaintiff  was  insolvent,  ^md  made 
the  deed  to  Saulmann  to  defraud  his  creditors;  and  that, 
January  20,  1866,  the  plaintiff  commenced  proceedings  in 
the  County  Court  of  the  City  and  County  of  San  Francisco 
to  be  discharged  from  his  debts  under  the  Insolvent  Act  of 
this  State,  and  that  such  proceedings  were  had,  that,  March 
12,  1866,  the  plaintiff  made  an  assignment  of  his  .property 
to  an  assignee,  and  that  the  property  in  controversy,  by  the 
assignment,  passed  to  ihe  assignee. 

Saulmann  answered,  denying  that  his  deed  was  a  mort- 
gage, or  that  the  plaintiff  offered  to  redeem,  or  that  he  re- 
fused to  allow  him  to  redeem,  and  alleging  that  his  convoy- 
ance  to  Kennedy  was  made  with  the  knowlcdp^o  and  at  tli; 
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request  of  the  plaintiff,  and  that  Kennedy  had  no  notice  that 
the  deed  to  him  was  a  mortgage.  This  answer  set  up  the 
same  facts  with  regard  to  the  plaintiff's  insolvency  that  were 
contained  in  Kennedy's  answer. 

Henry  L.  Davis  applied  for  leave  to  intervene  in  the 
action.  On  this  application  the  Judge  of  the  District  Court 
delivered  the  following  opinion: 

"  Henry  L.  Davis  seeks  to  intervene  in  this  action,  claim- 
ing he  holds  the  fee  to  the  land  in  controversy,  the  deed  to 
which  the  plaintiff  executed  to  the  defendant  Saulman,  he 
in  this  action  seeks  to  have  declared  and  adjudged  to  be  a 
mortgage.  The  petitioner,  Davis,  claims  to  have  succeeded 
to  the  interest  of  the  plaintiff  in  the  land  and  premises,  by 
reason  of  his  being  defendants'  assignee  in  insolvency. 
Objection  is  made  to  the  proposed  intervention  on  the  ground 
that  the  land  and  premises  are  not  set  forth  in  plaintiff's 
schedule  in  insolvency,  it  being  claimed  that  an  assignment, 
under  our  insolvent  laws,  only  transferred  to  the  assignee 
the  assets  set  forth  in  the  insolvent's  schedule.  But  section 
thirty-four  of  the  Insolvent  Law  provides  that  '  from  and 
after  the  surrender  of  the  property  of  the  insolvent  debtor, 
all  property  of  such  insolvent  debtor  shall  be  fully  invested 
in  his  assignee  or  assignees,  for  the  benefit  of  his  credi- 
tors'«  etc. 

Section  six  hundred  and  fifty-nine  of  the  Practice  Act 
provides  that  '  any  person  shall  be  entitled  to  intervene 
who  has  an  interest  in  the  matter  in  litigation  in  the  suc- 
cess of  cither  of  the  parties  to  the  action,  or  an  interest 
against  both.'  It  appears  by  the  proposed  verified  inter- 
vention that  Davis  has  an  interest  in  the  matter  in  litiga- 
tion, and  an  interest  against  both  plaintiff  and  defendants, 
and  is,  therefore,  entitled  to  intervene,  and  his  motion  made 
for  that  purpose  is  granted. 

DwiNELLE^  Judge." 

In  his  intervention,  Davis  set  up  the  proceedings  in  in- 
solvency aa  averred  in  Kennedy's  answer,  and  alleged  that 
he  >vas  the  assignee,  and  that  there  were  debts  mentioned 
in  the  schedule  to  the  amount  of  four  thousand  dollars  un- 
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paid.  The  intervention  then  averred  the  same  facts  set 
forth  in  the  complaint,  and,  in  addition  thereto,  there  was  an 
allegation  that  the  plaintiff,  in  his  schedule  in  insolvency, 
did  not  include  the  land,  nor  mention  any  of  the  facts  con- 
tained in  the  complaint,  and  that  the  intervener  did  not 
acquire  knowledge  of  these  facts  until  January,  1869.  The 
intervention  was  filed  February  12, 1869. 

The  plaintiff  answered  the  intervention,  admitting  the 
allegation  about  the  insolvent  proceedings,  but  alleging  that 
since  his  discharge  in  insolvency  he  had  paid  a  number  of 
his  creditors,  and  only  owed  then  on  his  debts  about  two 
thousand  dollars,  and  those  debts  were  barred  by  the  Stat- 
ute of  Limitations.  This  answer  also  stated  that  his  in- 
terest in  the  lot  in  controversy  was  not  set  forth  in  the 
schedule  in  insolvency,  because  his  attorney  misunderstood 
the  nature  of  his  interest  in  the  lot,  and  thought  his  sale  to 
Saulmann  was  a  conditional  one,  with  an  agreement  on  the 
part  of  Saulmann  to  re-sell  to  him.  There  was  a  prayer 
that  if  the  Court  decreed  a  conveyance  by  Kennedy  to  the 
intervenor,  that  it  would  also  decree  that  after  the  pay- 
ment of  the  debts  remaining  unpaid,  the  intervenor  be  re- 
quired to  account  with  and  pay  over  to  the  plaintiff  any 
surplus  remaining,  and  transfer  to  the  plaintiff  any  property 
undisposed  of. 

Kennedy  also  answered  the  intervention  denying  that  the 
plaintiff  assigned  to  the  intervenor  the  land  in  dispute. 
Then  followed  denials  similar  to  those  made  to  the  com- 
plaint. 

The  defendant,  Saulmann,  also  answered  the  interven- 
tion, denying  that  the  lot  was  assigned  to  the  intervenor, 
and  making  similar  denials  to  those  found  in  his  answer  to 
tlie  complaint.  The  prayer  to  the  intervention  was  similar 
to  the  prayer  of  the  complaint,  except  that  the  intervenor 
asked  for  the  same  relief  to  be  extended  to  him,  that  the 
plaintiff  prayed  for. 

When  the  case  was  called  for  trial  before  the  Court,  with- 
out a  jury,  the  plaintiff's  attorney  made  the  following  open- 
ing statement: 

"  The  plaintiff  commenced  this  suit  to  have  a  conveyance 
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to  defendant  Saulmann  declared  to  be  a  mortgage,  and  to 
Bet  aside  a  conveyance  from  Saulmann  to  defendant  Ken- 
nedy, and  a  mortgage  given  by  Kennedy  to  the  Fireman's 
Fund  Insurance  Company,  as  given  and  taken  with  full 
notice  of  plaintiff's  title,  and  that  the  deed  to  Saulmann  was 
a  mortgage. 

That  defendants  answered  denying  the  allegations  of  the 
complaint,  and  setting  up  as  a  defense  that  subsequent  to 
the  making  of  the  deed  as  a  mortgage  to  Saulmann,  plain- 
tiff had  filed  a  petition  in  insolvency  in  1866,  under  the 
State  law,  under  which  such  proceedings  were  had  that  H.  L. 
Davis  had  been  appointed  assignee  in  insolvency  of  said 
plaintiff,  and  consequently  that  the  cause  of  action  men- 
tioned in  the  complaint  had  passed  to  and  vested  in  the 
said  Davis  as  assignee. 

That  said  Davis  then  being  informed  of  these  facts,  ap- 
plied to  the  Court  for  leave  to  intervene,  which  was  jjranted ; 
and  a  petition  of  intervention  had  been  filed  and  served 
setting  up  the  facts  alleged  in  the  complaint  as  to  the  al- 
leged mortgage,  and  also  setting  up  the  proceedings  in  in- 
solvency, his  appointment  as  assignee,  and  an  assignment 
to  him  of  all  the  real  and  personal  property  of  Poehlmann, 
and  asking  for  himself  similar  relief  to  that  claimed  by  the 
plaintiff. 

That  the  plaintiff  answered  the  petition  admitting  its 
allegations,  averring  payment  of  part  of  his  debts  since 
his  insolvency,  and  claiming  that  the  value  of  the  property 
in  question  in  this  suit,  at  the  present  time,  was  more  than 
sufficient  in  amount  to  pay  all  his  debts  remaining  impaid, 
and  asking  that  the  intervener  might  be  decreed  to  pay  to 
him  any  surplus  remaining  of  the  proceeds  of  the  property 
after  payment  of  his  debts;  and  that  the  defendants,  in 
their  answers  to  the  intervention  of  plaintiff,  after  repeat- 
ing their  denials  contained  in  their  answers  to  the  com- 
plaint, set  up  a  denial  that  the  property  in  question  in 
this  suit  ever  had  been  assigned  to  tlie  intervener. 

Counsel  further  stat^  the  nature  of  the  evidence 
which  would  be  offered,  and  by  which  the  allegations  of 
the  complaint  and  intervention  would  be  amply  sustained. 
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That  they  should  prove  that  the  conveyance  by  plaintiff  to 
Saulmann  was  a  mortgage  made  to  secure  money,  to  be 
advanced' by  him  to  the  extent  of  two  thousand  dollars,  and 
that  by  the  testimony  of  Saulmann  himself,  as  he  had 
already  testified  in  another  action,  interest  had  been  paid 
from  time  to  time;  that  plaintiff  had  offered  to  redeem, 
which  Saulmann  had  refused;  that  Saulmann  had  then  nego- 
tiated a  sale  to  Kennedy,  but  before  its  completion  he  had 
actual  positive  notice  that  Saulmann  was  only  a  mortgagee, 
and  the  property  belonged  to  Poehhnann;  that  Poehlmann, 
while  the  property  stood  in  Saulmann's  name,  had  always 
had  po8session  and  control  of  the  property,  and  had  made  a 
lease  of  part  of  it,  which  was  of  record,  and  of  which  Ken- 
nedy and  the  other  defendants  had  notice;  and  that  Poehl- 
mann's  tenants  were  occupying  the  property  and  paying  him 
rent  all  the  time  from  the  time  of  the  conveyance  to  Saul- 
mann, and  down  to  and  at  the  time  Saulmann  transferred 
to  Kennedy;  and  that  the  Fireman's  Fund  Insurance  Com- 
pany loaned  money  to  Kennedy  on  mortgage  of  the  prop- 
erty, with  full  knowledge  and  notice  of  Poehlmann's  own- 
ership and  title,  and  of  all  the  foregoing  facts,  and  that 
the  property  now  was  worth  about  fifteen  thousand  dol- 
lars." 

Thereupon  the  defendants,  by  their  counsel,  upon  said 
opening  statement,  moved  the  Court  for  a  nonsuit  against 
the  plaintiff,  which  motion,  after  argument,  the  Court 
granted* 

To  this  order  and  decision  of  the  Court  granting  a  non- 
suit, the  plaintiff  and  the  intervener,  by  their  respective 
counsel,  excepted. 

The  intervener  then  offered  evidence  for  the  purpose  of 
proving  the  allegations  alleged  in  the  intervention,  to  which 
proof  the  several  defendants,  by  their  counsel,  objected,  on 
the  ground  that  there  was  now  no  action  pending,  and  there- 
fore there  could  not  be  any  intervention,  and  after  argument, 
the  Court  excluded  such  proof,  and  dismissed  the  interven- 
tion, to  which  decision  the  intervener,  by  his  counsel,  and  the 
plaintiff,  by  his  counsel,  excepted*  The  plaintiff  and  the 
intervener  appealed. 
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Oray  &  Brandon  and  G.  F.  &  W.  E,  Sharp,  for  the  Ap- 
pellants, argued  that  in  moving  for  a  nonsuit  on  the  open- 
ing statement  of  the  plaintiff,  the  defendants  admitted  the 
truth  of  the  statement;  and  that  the  statement  showed  that 
the  defendants  fraudulently  held  the  property,  and  that  the 
intervener  was  entitled  to  all  the  relief  he  claimed,  and  the 
plaintiff  to  the  surplus  after  payment  of  debts ;  and  that,  if 
the  plaintiff  was  not  entitled  to  a  judgment,  the  interviewer 
was  entitled  to  relief,  and  should  not  have  been  turned  out  of 
Court 

TF.  H.  Pattersonj  for  Respondent,  argued  that  the  plaint- 
iff had  no  interest  in  the  property,  and  that  as  the  nonsuit 
was  properly  granted,  it  left  only  the  intervention  and  an- 
swers thereto;  and  that,  as  the  intervener  did  not  offer  to 
redeem,  the  intervention  contained  no  cause  of  action;  and 
cited  Bucher  v.  Conradt,  3  Keman,  108,  and  Yon  Schaich  v. 
Winm,  16  Barb.  89. 

By  the  Court,  Nii-bb,  J. : 

The  nonsuit  as  to  the  plaintiff,  on  motion  of  the  defend- 
ants, was  properly  granted.  The  opening  statement  of  his 
counsel,  taken  in  connection  with  the  admissions  of  his  veri- 
fied answer  to  the  intervention,  which  formed  a  part  of  the 
pleadings  in  the  case,  showed  that  whatever  right  of  prop- 
erty he  may  have  once  had  in  the  subject  matter  of  the  con- 
troversy, had  passed  to  the  assignee  in  solvency,  and  .was 
vested  in  him.  (Hittell's  General  Laws,  Art  8,843.)  He 
had,  therefore,  no  cause  of  action  against  the  defendants, 
whatever  claim  he  might  have  had  against  the  intervener. 
His  right  to  be  heard  upon  the  issues  made  to  the  interven- 
tion by  his  answer  thereto,  was  not  affected  by  the  nonsuit 
granted  on  the  motion  of  defendants. 

But  we  think  the  Court  erred  in  dismissing  the  interven- 
tion upon  the  ground  that  there  was  no  action  pending  after 
the  nonsuit  had  been  granted.  The  intervener  was  a  party 
to  the  suit,  claiming  an  interest  in  the  matter  in  litigation 
adverse  to  both  plaintiff  and  defendants.  As  such  party  he 
was  entitled  to  have  the  issues  raised  between  himself  and 
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each  of  them  tried  and  determined.  This  right  could  not 
be  effected  by  the  dismissal  of  the  plaintiff's  action. 

It  is  urged  by  the  respondents  that  the  order  of  dismissal 
should  not  be  disturbed,  for  the  reason  that  the  interven- 
tion was  defective  in  that  it  did  not  offer  a  redemption  or 
allcgo  the  readiness  of  the  intervener  to  pay  the  debt 
secured. 

In  reply  to  this  point,  it  is  sufficient  to  say  that  this 
ground  was  not  suggested  in  the  motion  made,  or  in  the 
succeeding  order,  which  went  solely  upon  the  ground  that 
after  the  granting  of  the  nonsuit  there  was  no  action  pend- 
ing, and  hence  there  could  be  no  intervention.  A  motion 
of  this  kind,  like  a  motion  for  a  nonsuit,  should  point  the 
attention  of  the  Court  and  of  the  opposite  counsel,  to  the 
precise  grounds  upon  which  it  is  made.  It  is  very  possible 
that  the  supposed  defect  in  the  pleading,  now  presented  for 
the  first  time,  might  have  been  obviated  in  the  Court  below, 
if  urged  there,  by  a  suitable  amendment 

For  these  reasons  the  judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial.     So  ordered. 

Mr.  Chief  Justice  Wallace  did  not  sit  in  this  case. 


TNo.  8.694.1 

RICHARD  GRAY  v.  WILLIAM  COREY, 

Fkaddulbnt  Bali  of  Personal  Propbrtt.—- D.  owned  several  teams,  with 
which  he  was  engaged  In  hauling  hark  for  Q.  Drivers  were  employed, 
and  D.  did  not  personally  superintend  the  work.  The  teams  were  fed 
and  kept  nights  at  a  bam  on  G.*s  land,  and  the  drivers  slept  there.  O. 
met  D.  at  a  town  several  miles  from  the  ham,  and  bought  the  teams* 
and,  returning  toward  the  bam,  met  the  teams  on  the  road,  and  told  the 
drivers  of  his  purchase,  and  requested  them  to  continue  work  for  him* 
to  which  they  agreed.  He  went  to  the  bam  the  same  night,  and  re- 
newed the  arrangement  with  the  drivers,  who,  the  next  day.  con  tinned 
hauling  bark,  and  were  met  by  an  officer,  who  attached  the  teams  at  the 
suit  of  a  creditor.  Held,  that  there  was  not  an  actual  delivery  and  con- 
tinued change  of  possession  as  required  by  the  Statute  of  Frauda 
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Appeal  from  the  District  Court^  Twentieth  Judicial  Dis- 
trict, County  of  Santa  Cruz. 

Action  to  recover  the  possession  of  two  mules  and  their 
harness,  and  two  lumber  wagons. 

The  plaintiff  was,  and  for  several  months  prior  to  the 
month  of  October,  1871,  had  been  the  owner  of  certain 
lands  in  the  county  of  Santa  Cruz,  and  extensively  en- 
gaged in  the  preparation  and  transportation  of  oak  bark  for 
the  purpose  of  tanning.  One  Donnellan  was,  about  the  first 
of  October,  and  for  many  months  prior  thereto,  the  owner 
of  several  teams  of  horses,  mules,  harness  and  wagons, 
and  engaged  in  hauling  bark  for  plaintiff  from  plaintiff's 
woods,  to  the  tanneries  in  the  vicinity  of  Santa  Cruz. 
Donnellan  was  hauling  this  bark  under  a  contract.  He 
had  three  teams  engaged,  each  under  the  charge  of  a  driver. 
Donnellan  himself  had  but  little  to  do  with  the  active  and 
personal  prosecution  of  this  work;  but  the  several  teams 
were  managed  and  worked  by  their  respective  drivers. 
Donnellan,  with  his  family,  resided  in  a  house  that  was 
upon  the  land  of  plaintiff,  and  upon  the  same  premises,  and 
adjacent  to  the  house  occupied  by  Donnellan  and  his  fam- 
ily, was  a  corral,  and  certain  sheds  and  a  barn  where  the 
horses  were  kept  at  night,  and  in  the  bam  were  stored  several 
tons  of  hay  and  a  small  quantity  of  barley,  owned  by  Donnel- 
lan, and  from  which  the  teams  were  fed  by  the  drivers.  In 
the  vicinity  of  this  corral  the  drivers  camped  when  not 
driving  upon  the  road.  For  several  months  prior  to  the 
first  of  October,  1871,  this  had  been  the  continuous  em- 
ployment, location  and  position  of  the  parties  and  properly 
in  question. 

Upon  the  2d  of  October,  1871,  Donnellan  being  then  in 
failing  circumstances,  executed  to  plaintiff  a  bill  of  sale  of 
tho  teams,  wagons,  hay  and  grain  above  described,  together 
with  all  the  paraphernalia  used  by  the  men,  and  about 
the  teams  in  the  transportation  of  bark.  The  consid- 
eration for  this  sale  was  six  hundred  dollars  —  one  half 
cash,  one  half  upon  a  contract  then  existing  between  Qray 
and  Donnellan.     The  bill  of  sale  was  signed  and  delivered 
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at  the  town  of  Santa  Cruz,  upon  the  2d  of  October,  1871,  at 
about  3  o'clock  p.  m.,  of  that  day.  After  receiving  the  bill 
of  sale  th\3  plaintiff  started  out  upon  the  road;  a  few  miles 
from  Santa  Cruz  he  met  the  teams  he  had  purchased,  in 
charge  of  Donnellan's  drivers,  and  informed  the  drivers  of 
Donnellan's  situation;  that  he,  Donnellan,  had  left,  and 
that  plaintiff  had  purchased  the  property.  He  proposed  to 
the  men  to  continue  in  his,  plaintiff's  employment,  as  they 
had  done  in  the  employment  of  Donnellan.  The  men  made 
no  objection,  but  proceeded  to  the  mills  with  their  loads. 
That  night  the  men  and  teams  returned  to  the  place  where 
they  had  camped  while  in  Donnellan's  employ.  The  ani- 
mals were  fed  from  the  same  supplies  and  taken  <sare  of  by 
the  same  men.  That  evening  the  plaintiff  visited  the  camp 
of  the  teamsters,  exhibited  his  bill  of  sale  from  Donnellan, 
and  informed  the  men  of  its  contents,  and  renewed  more 
specifically  his  offer  to  continue  the  men  in  the  same  posi- 
tion in  his  own  employment.  To  this  proposition  the 
drivers  assented. 

This,  and  what  occurred  during  the  day  when  plaintff 
met  the  teams  upon  the  road,  are  all  the  acts  of  plaintiff  in 
connection  with  the  property,  after  his  purchase,  and  be- 
fore the  seizure  hereafter  mentioned. 

Upon  the  morning  of  October  3d,  the  drivers  fed  the 
teams  from  the  same  supplies  as  before,  and  proceeded 
to  haul  bark  from  the  plaintiff's  land  to  the  tanneries, 
proceeding  over  the  same  road,  each  man  in  charge 
of  the  same  team,  and  the  whole  employment  being  in 
every  respect  precisely  the  same  that  it  had  been  while 
Donnellan  was  the  owner  of  the  property.  While  thus  en- 
gaged upon  the  road  upon  the  3d  of  October,  1871,  the 
teams  and  wagons  were  attached  by  the  defendant,  as  con- 
stable, upon  a  process  issued  from  a  Justice's  Court  and 
at  the  suit  of  one  Fraser  against  Donnellan,  and  as  Don- 
nellan's property. 

The  property,  except  two  horses  and  two  wagons,  was 
returned  to  plaintiff. 

Donnellan's  family  were  residing  at  the  house  where  the 
horses  were  kept  and    fed,  and   they  continued    to 
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there  until  after  the  attachment.  Donnellan  himself  did 
not  accompany  Gray  after  the  bill  of  sale  was  given,  nor 
did  he  that  night  return  home,  but  remained  in  town,  and 
upon  the  morning  of  the  2d  went  to  San  Francisco. 

From  the  2d  of  October  the  drivers  were  paid  for  their 
services  by  plaintiflF,  Gray.  PlaintiflF  paid  full  value  for  the 
property. 

There  was  no  aetnal  or  attempted  fraud  in  the  transac- 
tion upon  the  part  of  the  plaintiff  and  Donnellan,  or  either 
of  them,  other  than  what  the  law  may  presume  from  the 
facts  above  recited. 

The  Court  below  held  that  there  was  not  an  actual  de- 
livery and  a  continued  change  of  possession,  as  required 
by  the  Statute  of  Frauds. 

The  defendant  recovered  judgment,  and  the  plaintiff  ap- 
pealed. 

Albert  Hogan  and  /.  H.  Logan,  for  the  Appellant,  argued 
that  there  was  a  sufficient  delivery  and  change  of  posses- 
sion; and  cited.  Ford  v.  Chambers,  28  Cal.  18 ;  Lay  v.  Ne- 
viUej  25  CaL  545 ;  Oodchaux  v.  Mulford,  26  Cal.  316 ;  Jewett 
V.  Warren,  12  Mass.  800,  and  Bicker  v.  Ooss,  5  N.  H.  670. 

HeacocJe  £  Adams,  for  the  Respondent,  argiied  that 
there  was  no  delivery  or  change  of  possession;  and  cited, 
Dichey  v.  Davis,  89  Cal.  567 ;  Woods  v.  Bugby,  29  CaL  466, 
and  Whitney  v.  Stark,  8  Cal.  514. 

By  the  Court,  McKinstby,  J. : 

The  Court  below  held  that  there  was  not  an  actual  or  im- 
mediate delivery  and  continued  change  of  possession  of  the 
personal  property  sued  for  in  this  action,  so  as  to  rendei 
the  sale  valid  as  against  the  creditors  of  Donnellan.  We 
think  this  conclusion  is  sustained  by  the  finding  of  facts. 

Judgment  affirmed. 

Hr.  Justice  Bhodbs  did  not  express  an  opiniciL 
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[No.  8,467.] 

EDWARD  O'HALE  v.  THE  CITY  OF  SACRA^rENTO. 

LlABILTTT  OF  CiTT   FOR   NMLiaiNCB  OF  ▲  CONTBACTOB   ON  ▲   SrnXBT. —  Wben 

the  Act  Incorporating  a  city  requires  lewera  to  bo  constructed  under 
contracts  to  be  let  by  the  city,  the  contractor.  In  performing  the  work,  la 
QOt  the  agent  or  servant  of  the  city ;  and  any  negligence  In  performing 
the  work  Is  his  negligence,  and  tha  city  to  not  llabla  for  Injurlea  sus- 
tained through  his  negligence. 
Cash  Affirmed. —  James  v.  San  Francisoo,  6  CaL  S28. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Sacramento  County. 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion* 

Edgerton  dk  Smith,  for  Appellant 

It  was  the  duty  of  the  defendant  to  have  erected  light  <^ 
and  harriers  at  and  around  the  excavation,  and  it  is  liabli^ 
in  damages  for  injuries  resulting  from  a  breach  of  such  dutv. 
(Mayor  and  G.  C.  Baltimore  v.  Marriott,  9  Md.  R.  160 ; 
Mayor  and  C.  C.  Baltimore  v.  Penndnffton  et  al.  15  Md.  E. 
12 ;  Angel  on  Highways,  Sections  299,  800 ;  Kimball  v.  Bath . 
38  Maine  R  219 ;  Bumham  v.  City  of  Boston,  10  Allen's  I?. 
290 ;  Hitchcock  v.  Village  of  Pittsburg,  16  N.  T.  R  161 ; 
Milwaukee  v.  Davis,  6  Wis.  R  p.  877 ;  City  of  Buffalo  v.  Hal- 
loway,  3  Seld.  493;  Magor,  etc.,  v.  Furze,  Z  Hill,  612; 
Rochester  \Yhite  Lead  Company  v.  City  of  Rochester,  8  Corn- 
stock,  p.  463 ;  Pittsburgh  City  v.  Owin,  10  Harris — 22  Penn. 
St.  Rep — 54 ;  Erie  City  v.  Schtvingle,  10  Harris,  384 ;  Mayor 
V.  Lassen,  9  Hump.  757 ;  Delmonico  v.  Mayor,  1  Sandf.  222.) 

/.  jET.  McKune,  for  Respondent. 

The  corporation  has  no  election.  It  must  let  the  con- 
tract, and  to  the  lowest  bidder,  giving  adequate  security. 
It  has  no  funds  provided  for  the  construction  by  itself  of 
such  sewers.  In  such  cases  the  defendant  is  not  liable. 
(James  v.  San  Francisco,  6  CaL  628;  Reedy  v.  London  ami 
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N.  W.  R.  R.  Co.  4  Welsh,  H,  and  Q.  243.)  And  a  muni- 
cipal corporation,  like  a  private  individual,  is  not  liable  for 
the  acts  or  non-feasance  of  a  oontraQtor.  {Polk  v.  Mayor  of 
New  York,  8  N.  T.  222 ;  Blake  v.  Ferris,  5th  N.  Y.— Sel- 
den  —  48;  Oumderr  y.  Cormack,  2  E.  D.  Smith,  254;  Barry 
V.  St.  Louis,  17  Mo.  121 ;  Wdlcott  v.  Swampscott,  1  Allen, 
101 ;  BosweU  v.  Laird,  8  CaL  469 ;  Du  Pratt  v.  Lick,  38  CaL 
691.) 

Edgerlon  and  Harrison,  in  reply.  There  is  a  broad  dis- 
rinction  between  the  liability  for  injuries  that  may  result 
from  a  work  itself,  which  is  necessarily  dangerous,  however 
skillfully  performed,  and  that  which  ensues  from  the  neg- 
ligence of  an  employee  of  an  independent  contractor,  in  the 
performance  of  the  work.  In  the  latter  case,  the  contractor 
is  alone  liable  as  the  immediate  superior;  while  in  the 
former,  a  municipal  corporation  causing  the  work  to  be 
done,  without  taking  proper  precaution  against  accident,  is 
the  ultimate  superior,  and  liable  to  the  party  injured.  We 
concede  that  the  case  of  James  v.  Sam,  Francisco,  6  Cal.,  is 
squarely  against  us  on  this  point.  But  the  distinction  upon 
which  we  here  insist,  and  the  ground  upon  which  we  seek 
to  make  the  defendant  responsible,  do  not  seem  to  have 
been  at  all  attended  to  by  the  Court  in  that  case.  Since  it 
was  decided,  the  precise  point  in  hand  has  been  elaborately 
discussed  by  elementary  authors,  and  repeatedly  adjudicated 
by  Courts  of  Last  Resort  in  other  States ;  and  the  liability  of 
a  municipal  corporation  on  the  ground  stated  may  be  said 
to  be  an  established  principle  in  American  Jurisprudence. 
We  assert  with  entire  confidence  that  the  decision  in  James 
▼•  San  Francisco,  cannot  be  sustained  upon  principle;  that 
it  is  in  direct  conflict  with  an  overwhelming  weight  of  au« 
thority,  and  should  be  imhesitatingly  overruled.  (Oooley^a 
Constitutional  Limitations,  page  249;  Dillon  on  Municipal 
Corporations,  Sections  791,  792,  793 ;  Storrs  v.  City  of  Utica, 
17  N.  Y.  104 ;  The  City  of  Buffalo  v.  Holloway,  3  Sel.  493 : 
City  of  Springfield  v.  La  Clair e,  42  HL  476 ;  Chicago  City  v. 
Bobbins,  2  Black.  418 ;  City  of  St  Paul  v.  Lovis  Seitz,  Z 
Minn.  297 ;  City  of  Detroit  v.  Corey,  9  Mich.  165 ;  Blake  v. 
8i.  Louis,  40  Mo.  569 ;  Hutson  v.  Mayor,  etc.  9  N.  Y.  163. 
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Bj  the  Court,  Rhodes^  J. : 

A  sewer  was  being  constructed  in  one  of  the  streets  of  Sac- 
ramento by  Fuller,  under  a  contract  entered  into  by  and  be- 
tween him  and  the  city;  and  in  the  prosecution  of  the  work, 
he  had  made  an  excavation  which  extended  a  part  of  the 
way  across  K  street  The  excavation  was  left  by  him,  at 
night,  without  any  light  or  barrier  to  warn  travelers  of  the 
existence  of  the  excavation,  except  a  slight  barrier  at  the 
southern  end  of  the  excavation.  The  plaintiff,  while  riding 
along  K  street,  was  precipitated  into  the  excavation  and 
sustained  serious  personal  injuries.  The  Court  ordered  a 
nonsuit. 

The  question  as  to  the  liability  of  the  city  for  injuries 
sustained  under  circumstances  like  those  shown  by  the 
record  in  this  case,  is  not  new  in  this  Court  The  Act  of 
March  21,  1868  (Stats.  1867-8,  p.  221),  requires  the  sewers 
to  be  constructed  under  contracts  to  be  let,  as  therein  pro- 
vided. The  contractor,  in  performing  the  work,  is  not  the 
agent  or  servant  of  the  city ;  and  any  negligence  in  the  per- 
formance of  the  work,  is  his  negligence,  and  not  that  of  the 
city;  and  the  city  is  not  liable  for  injuries  occasioned  by 
such  negligence.  Such  is  in  the  rule  laid  down  in  James  v. 
San  Francisco,  6  CaL  528.  The  same  rule  is  applied  in 
cases  where  both  parties  to  the  contract  are  private  per- 
sons. (Boswell  V.  Lairdy  8  Cal.  469 ;  Du  Pratt  v.  Lick,  38 
Cal.  691.)  The  rule  ought  not  now  to  be  disturbed,  except 
for  the  most  cogent  reasons;  and  we  are  not  satisfied  that 
the  better  reasons  sustain  the  opposite  rule. 

Judgment  and  order  aflSrmed. 

Mr.  Chief  Justice  Waixaos  did  not  express  an  opinion. 
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(No.  8,171.] 

GUADALUPA  GARCIA  DE  RUBIDOEX,  Admiwistba- 

TBIX  OF  THE  EsTATB  OF  LoUIS  RUBIDOBZ,   DECEASED   1'. 

ARTHUR  PARKS. 

Pbincipal  akd  Agent. —  The  relations  between  an  attomey-in-faet,  who 
nndertakes  to  care  for  and  protect  the  land  of  hU  principal,  and  ne- 
gotiate Bales  of  the  same,  and  the  principal,  are  of  a  fiduciary  natnre, 
and  the  agent  mast  not  pat  himself,  daring  his  agency,  in  a  position 
which  Is  adverse  to  that  of  the  principal. 

losM. —  Agents,  from  the  natnre  of  their  employment,  are  sahject  to  the 
nile  which  governs  the  relation  of  trustee  and  cestui  que  trust,  and  an 
act  of  the  agent  with  respect  to  the  subject-matter  of  the  agency,  In- 
Jarions  to  the  principal,  may  be  avoided  by  the  principal,  as  between 
themselves. 

Obalxwgs  bstwbbn  Pbincipal  and  Aobnt. —  The  agent  and  principal  are 
not  absolutely  prohibited  from  dealing  with  each  other  in  respect  to  the 
subject-matter  of  the  agency  or  trust ;  but,  in  all  their  dealings  with  each 
other,  the  utmost  good  faith  is  required,  and  the  burden  of  proof  is  on 
the  agent  to  show  affirmatively  that  he  acted  in  good  faith,  fairly  and 
honestly. 

Appeal  from  the  District  Court,  Seventeenth  Judicial 
District)  County  of  San  Bernardino. 

On  the  16th  day  of  March,  1867,  Louis  Rubidoex,  the 
deceased,  made  the  power  of  attorney  mentioned  in  the 
opinion,  and  he  departed  this  life  on  the  24th  day  of  Sep- 
tember, 1868.  On  the  18th  day  of  September,  1868,  Rubi- 
doex, and  his  wife,  the  plaintiff  here,  executed  to  the  de- 
fendant a  deed  of  one  undivided  one  fourth  of  the  Rancho 
Gurupa,  in  consideration  of  his  services  as  attorney  in  fact 
already  performed,  and  to  be  continued  at  long  as  Rubi- 
doex giiould  live.    The  other  facts  are  stated  in  the  opinion. 

V.  E.  Howard  and  H.  0.  Rotfe,  for  the  Appellant 

Parks  was  employed  to  sell  as  well  as  to  manage.  He 
was,  therefore,  a  trustee  as  well  as  agent.  (Story  on  Agency, 
Sec  246;  Bonv.  Die  Trust)  See  the  answer,  folio  28,  as 
to  the  agency  to  sell.  It  is  a  settled  rule  that  the  trustee  or 
agent  to  seU  cannot  himself  become  the  purchaser,  eithei 
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directly  or  indirectly,  not  even  at  public  auction.  The 
purchase  is  presumed  injurious  to  the  beneficiary.  (Hil- 
liard's  Vendors,  p.  384,  Sec.  2 ;  4  Kent,  438 ;  Torry  v.  Bank 
of  Orleans,  9  Paige  648,  662 ;  Copeland  v.  Insurance  Co.,  6 
Pic.  203.)  The  cestui  que  trust  is  entitled  to  have  the  sale 
set  aside,  without  showing  any  actual  injury.  (1  Story^s 
Eq.,  Sec  322;  Hilliard  on  Vendors,  pp.  384,  388,  855; 
Campbell  v.  Walker,  5  Vesey,  680;  3  Vesey,  740.)  When  it 
is  a  mere  agency,  and  not  a  technical  trust,  the  purchase  is 
regarded  with  great  jealousy.  (Story's  Eq.  Sees.  318,  316 ; 
Tiffany  and  BuUard,  p.  553.)  It  cannot  stand  if  there  is 
any  inadequacy  of  price,  or  improper  influence.  (Story's 
Eq.,  Sees.  321,  322 ;  2  Selden,  268.)  There  must  be  the  ut- 
most good  faith  when  the  agent  purchases  the  subject  of 
the  agency.  (Story's  Eq.  Sees.  315,  316,  a.)  The  law  pre- 
sumes superiority  and  influence  on  the  part  c^f  the  agent  or 
trustee.  (Story's  Eq.  Sec.  329,  a.)  The  evidence  in  this 
case  does  not  rebut  the  presumption.  The  agent  cannot 
deal  with  the  subject  for  his  own  benefit.  {Hardenberg  v. 
Bacon,  33  Cal.  377;  29  Cal.  146;  Story's  Eq.  Sec.  210; 
Story's  Agency,  559 ;  Story's  Eq.  Sees.  308  to  328 ;  Pryn  v. 
Saltus,  18  How.  P.  Kep.  518.)  In  this  case  the  power  was 
coupled  with  an  interest. 

The  burden  of  proof  is  on  the  trustee  or  agent  in  cases 
where  he  can  purchase  to  show  that  it  is  fair.  (1  Story's 
Eq.  Sec.  310,  and  especially  Sec.  311  and  note;  Spencer's 
Eq.  p.  943.)  In  this  case  inadequacy  of  consideration  was 
combined  with  unsoundness  of  mind  and  improper  influ- 
ence. (Hilliard's  Vendors,  370,  366,  367 ;  Harvey  v.  Sullen, 
46  M.  147.)    There  was  also  oppression.    (Hilliard,  p.  371.) 

It  is  apparent  from  the  whole  testimony,  that  Bubidoex 
and  his  family  were  overreached  in  the  transaction.  The 
case  shows  the  wisdom  and  justice  of  the  rule,  which  per- 
mits the  beneficiary  to  have  the  conveyance  set  aside  at  his 
election,  if  he  applies  within  a  reasonable  time.  (Story  on 
Agency,  Sees.  9,  210,  211;  Wormly  v.  Womily,  8  Wheat, 
421 ;  Story  on  Contracts,  Sec  298 ;  Story's  Eq,  Sees.  322, 
823.) 

Henry  M.  Willis^  for  Respondent 
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An  attorney  in  fact,  even  under  an  unlimited  power,  is 
not  a  tnistee.  In  order  to  set  aside  a  deed  obtained  by  an 
attorney  from  his  client^  damage  to  the  client  must  not 
only  be  alleged,  but  it  must  be  proven.  (Kisling  v.  Shaw, 
83  Cal.  425.)  The  findings  support  the  judgment,  and  the 
testimony  was  conflicting,  so  that  the  Court  will  not  disturb 
the  judgment 

By  the  Court,  Cbockett,  J.: 

In  March,  1867,  Don  Louis  Eubidoex,  being  the  owner 
of  a  rancho  in  San  Bernardino  County,  made  and  delivered 
to  the  defendant  a  power  of  attorney,  which  recites  that  on 
account  of  his  "general  debility  and  ill  health,"  he  had 
constituted  and  appointed  the  defendant  his  attorney,  for 
him  and  in  his  name,  to  take  possession  of  and  have  the 
charge  and  control  of  all  his  real  estate  in  that  county,  to 
commence  and  prosecute  any  actions  which  he  might  deem 
necessary,  and  to  appear  and  defend  actions,  "  and  gener- 
ally to  do  and  perform  all  matters  and  things,  transact  all 
business,  make,  execute  and  acknowledge  all  contracts, 
orders  and  writings  (except  the  signing  of  deeds  of  convey- 
ance,) assurances  and  instruments,  which  may  be  requisite 
or  proper  to  effectuate  all  or  any  of  the  premises,  or  any 
other  matter  or  thing  belonging  to  me,  with  the  same  powers, 
and  to  all  intents  and  purposes  with  the  same  validity, 
as  I  could  if  personally  present"  When  the  power 
was  made,  Rubidoex  was  an  old  man,  in  feeble  health, 
and  for  several  years  had  been  rendered  almost  help- 
less by  a  personal  injury  he  had  received,  and  had  become 
so  addicted  to  the  excessive  use  of  opium  and  intoxicating 
drinks,  as  greatly  to  impair  his  mind.  Indeed,  the  testi- 
mony shows  conclusively  that  at  the  date  of  the  power,  and 
from  thence  until  his  death,  he  was  subject  to  paroxysms, 
produced  by  the  use  of  opium  and  other  stimulants,  which 
rendered  him,  for  the  time  being,  completely  imbecile,  and 
greatly  impaired  the  vigor  of  his  intellect  generally.  In 
February,  1868,  whilst  the  power  of  attorney  was  in  force, 
and  the  defendant  was  acting  under  it,  Kubidoex  conveyed 
to  him  an  undivided  fourth  part  of  the  rancho  then  remain- 
ing nnsold. 
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The  only  consideration  recited  in  the  deed  is  stated  in 
these  words :  "  That  for  and  in  consideration  of  the  services 
of  the  said  party  of  the  second  part,  as  attorney  in  fact  of 
said  Louis  Rubidoex,  Sr.,  duly  performed,  and  being  per- 
formed, the  value  thereof  is  duly  acknowledged,  said  parties 
of  the  first  part  hereby  give,  grant,  bargain,  sell,"  etc  It 
is  not  pretended  that  there  was  any  other  consideration  for 
the  deed  than  the  services  rendered  and  to  be  rendered  by 
the  defendant  under  the  power  of  attorney.  The  plaintiff 
is  the  widow  of  Eubidoex  and  the  administratrix  of  his 
estate;  and  the  action  is  brought  to  set  aside  the  deed  on 
the  groimd  of  the  trust  relations  between  Rubidoex  and  the 
defendant,  and  that  it  was  obtained  by  fraud,  imposition 
and  undue  influence;  and  on  the  further  ground  that 
Rubidoex  had  not  sufficient  mental  capacity  to  enter  into  a 
valid  contract.  The  judgment  in  the  Court  below  was  for 
the  defendant,  and  the  plaintiff  appeals. 

Among  other  facts,  the  Court  found  "that  at  the  execu- 
tion of  said  deed  of  one  fourth  of  said,  rancho,  the  said 
Rubidoex  was  of  sound  understanding,  and  knew  the  nature 
and  object  of  the  deed."  But  that,  for  years  prior  to  that 
time,  Rubidoex  had  been  a  confirmed  invalid,  and  that  his 
intellect  had  been  greatly  impaired  by  disease  and  by  the 
excessive  use  of  opium  and  alcoholic  drinks,  was  estab- 
lished by  the  uncontradicted  testimony  of  a  number  of  wit- 
nesses. There  was,  it  is  true,  some  evidence  tending  to 
show  that,  on  the  particular  occasion  when  the  deed  was 
executed,  he  appeared  to  comprehend  the  terms  of  the  in- 
strument, and  had  sufiicient  intellect  remaining  to  under- 
stand the  nature  of  the  transaction;  but  so  far  as  we  can 
judge  from  the  record,  the  weight  of  the  evidence  was  over- 
whelmingly to  the  contrary. 

But,  however  this  may  be,  it  is  admitted  by  the  answer, 
that  at  the  date  of  the  deed  the  defendant  was  acting  under 
the  power  of  attorney,  and  the  relation  of  principal  and 
agent  existed  between  the  parties.  It  is  further  admitted 
that  the  defendant  was  then  the  attorney  in  fact  of  Rubidoex 
"  to  look  after,  care  for  and  protect  the  interests,  and  nego* 
tiate  sales  of  the  property  of  the  said  Louis  Rubidoex,  Sr,, 
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deceased/'  While  thnfl  undertaking  to  care  for  and  protect 
the  interests  of  Bxihidoex,  and  to  negotiate  sales  of  his 
property,  he  hecomes  himself  the  purchaaer  of  one  fourth 
of  a  valuable  property.  The  relations  between  them  were 
of  a  fiduciary  nature ;  and  in  such  cases  the  law  exacts  from 
the  agent  the  utmost  good  faith  and  fairness  in  all  dealings 
between  them  relating  to  the  subject-matter  of  the  agency. 
It  may  be  r^arded  as  a  prevailing  principle  of  the  law  that 
an  agent  must  not  put  himself,  during  his  agency,  in  a  posi- 
tion which  is  adverse  to  that  of  his  principal.  For  even  if 
the  honesty  of  the  agent  is  unquestioned,  and  if  his  impar- 
tiality between  his  own  interest  and  his  principal's  might 
be  relied  upon  yet  the  principal  has,  in  fact,  bargained  for 
the  exercise  of  all  the  skiU,  ability  and  industry  of  the  agent, 
and  he  is  entitled  to  demand  the  exercise  of  all  this  in  his 
own  favor."  (1  Parsons  on  Contracts,  74,  76;  Hilliard  on 
Vendors,  384;  Story  on  Agency,  Section  246.) 

After  stating  the  rule,  "that  any  act  of  an  agent  with 
respect  to  the  subject-matter  of  the  agency,  injurious  to  his 
principal,  may  be  avoided  by  the  principal,"  as  between 
themselves;  as  for  example,  if  an  agent  to  sell  become  the 
purchaser,  Mr.  Hilliard,  in  his  work  on  Vendors  (page  386), 
proceeds  to  say  that  the  confidential  relatione  between  the 
principal  and  agent,  and  the  cestui  que  trust  and  the  trustee, 
'^  are  to  some  extent  identical ;  all  agents  being  in  a  certain 
sense  trustees,  and  all  trustees  agents ;"  and  that  "  agents, 
from  the  very  nature  of  their  employment,  standing  in  a 
confidential  capacity,  are  clearly  subject  to  the  rule  "  which 
governs  the  relation  of  trustee  and  cestui  que  trust.  The 
parties  occupying  these  relations  are  not  absolutely  pro- 
hibited from  dealing  with  each  other  willi  respect  to  the 
subjectrmatter  of  the  agency  or  trust;  but,  in  all  cases  of 
purchases  and  bargains  respecting  property  directly  and 
openly  made  between  principals  and  agents,  the  utmost 
good  faith  is  required.  The  agent  must  conceal  no  facts 
within  his  knowledge  which  might  influence  the  judgment 
of  his  principal,  as  to  the  price  or  value ;  and  if  he  does,  the 
sale  vnll  be  set  asida  The  question,  in  all  sudi  cases,  doe€ 
not  turn  upon  the  point  whether  there  is  any  intention  \o 
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cheat  or  not,  but  upon  the  obligation,  from  the  fiduciarj 
relation  of  the  parties,  to  make  a  frank  and  full  discloeure.'' 
(1  Stor/s  Eq.  Sec  816,  a.)     In  such  cases,  "  the  law  pre- 
sumes the  existence  of  that  superiority  and  influence  on 
the  one  part,  and  that  confidence  and  dependence  on  the 
other,  which  is  the  natural  result  of  the  relation,  and  will 
accordingly  decree  the  cancelation  of  the  contract,  unless  it 
appear  affirmatively  to  have  been  equal  and  just."   (1  Story's 
Eq.  Sec.  329,  a.)     The  burden  of  proof  is  on  the  agent  to 
show,  affirmatively,  that  he  acted  fairly  and  in  good  faith, 
and  without  concealment^  and  that  the  price  paid  was  fair 
and  just    (1  Story's  Eq.  Sec.  311.)    The  defendant,  in  this 
case,  has  failed  to  bring  himself  within  these  rules.    Waiv- 
ing the  question  whether  Kubidoex  had  sufficient  capacity 
to  contract,  it  is  admitted  that  he  was  an  old  man,  greatly 
enfeebled  by  disease  and  by  the  excessive  use  of  stimulants. 
In  dealing  with  him  in  respect  to  his  estate,  it  was  incum- 
bent on  the  defendant  to  disclose  to  him  fully  all  the  in- 
formation he  had  acquired  as  to  its  present  or  prospective 
value,  which  might  tend  to  enlighten  him  as  to  the  prop- 
riety of  selling  on  the  terms  proposed.    It  is  not  alleged  or 
proved,  nor  does  the  Ckmrt  find  that  any  such  disclosure 
was  made.     The  Court,  it  is  true,  finds  (contrary,  as  we 
think,  to  the  weight  of  the  evidence),  that  Kubidoex  was 
of  sound  understanding,  and  knew  the  nature  and  object 
of  the  deed,  and  "  that  no  fraud  nor  device  was  used  by 
said  defendant,  or  any  other  person  in  his  behalf  to  ob- 
tain the  execution  of  said  deed,  and  the  value  of  the  land 
therein  deeded  was  not  an  unreasonable  consideration  for 
the  services  rendered  and  to  be  rendered  bv  him."     But 
this  is  not  enough  to  uphold  a  transaction  of  this  character 
between  a  decrepid,  feeble  old  man  and  his  confidential 
agent,  who  is  averred  in  the  complaint  to  have  obtained 
"  an  entire  ascendancy  over  the  mind  "  of  his  principal ;  an 
averment  which  is  not   denied   in  the  answer.     There  is 
nothing  in  the  findings  or  proofs  to  rebut  the  inference 
that  the  deed  may  have  resulted  from  this  undue  influence. 
Moreover  the  finding  as  to  the  fairness  and  sufficiency  of 
the  consideration  is  not  satisfactory.    The  value  of  the  land 
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conveyed  may  not  have  been  an  unreasonable  con8i4^^ation 
for  the  services  rendered  "  and  to  be  rendered."  But  that 
is  not  the  proper  test.  From  this  the  contract  does  not 
"appear  afiirmatively  to  have  been  equal  and  just."  On 
the  contrary,  it  would  seem  to  be  unequal  and  unjust,  and 
in  every  respect  injudicious  for  a  feeble  old  man  to  con- 
vey one  quarter  of  his  estate  to  his  agent  as  a  compensa- 
tion for  services  not  then  rendered,  and  which  might  never 
be  rendered.  In  every  aspect  in  which  we  can  view  the  case, 
we  think  this  transaction  ought  not  to  stand. 
Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


[No.  8,459.] 

F.  KRAUSE  V.  THE  CITY  OF  SACRAMENTO. 

COMPLAIHT   AGAINST    CiTX    VOR    NBOLIOKNCB   OF   STBUR    CONTBACTOB. —  When 

the  charter  of  a  city  requires  work  In  the  Improyement  of  streete  to  he 
done  bj  contract,  or  hy  the  owners  of  adjacent  lots,  and  an  action  Is 
brought  against  the  city  for  an  Injury  sustained  by  negligence  in  the 
work  on  such  Improvements,  an  arerment  in  the  complaint,  that  the 
work  was  being  done  at  the  Instance  of  the  city,  will  be  «>nstrued  as 
alleging  that  the  work  was  being  done  as  the  charter  dlrecced. 
iJABiLiTr  OF  CiTT  FOB  Damagbb. —  When  the  charter  of  a  city  requires 
work  In  improYlng  streets  to  be  done  by  contract,  or  by  the  owners  of 
adjacent  lots,  the  city  is  not  liable  for  damages  sustained  by  reason  of 
the  negligence  of  the  contractor,  or  owner  of  adjacent  lots,  in  perform- 
taig  such  work. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, County  of  Sacramento. 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinioxL 

Edgerton  &  Smith,  for  Appellant 

MeKiune  A  Weliy,  for  Respondent 

By  tJie  Court,  Rhodes,  J. : 

It  is  alleged  in  the  complaint  that  a  certain  sidewalk  was 
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being  j3onstructed  in  said  city  "  at  the  instance  of  defend- 
ant ;"  that  it  was  being  constructed  on  a  grade  of  about  eight 
feet  above  the  old  sidewalk ;  that  while  it  was  being  so  con- 
structed, it  was  suffered  by  the  defendant  to  be  left  in  such 
a  condition  that  at  the  end  thereof,  there  was  an  abrupt 
declivity  of  about  eight  feet ;  that  the  defendant  suffered  it 
to  be  left  without  any  lights  or  barriers ;  and  that  the  plaint- 
iff, in  traveling  along  said  sidewalk,  in  the  night,  was  pre- 
cipitated from  the  end  of  said  sidewalk,  and  thereby  suf- 
fered great  bodily  injuries,  etc  The  demurrer  to  the  com- 
plaint was  sustained. 

It  is  not  expressly  alleged  that  the  city  was  itself  doing 
the  work  mentioned,  but  only  that  it  was  being  done  at  the 
instance  of  the  defendant.  The  Charter  of  1863  (Stats. 
1863,  p.  433,  Sec  52  and  following)  does  not  provide  for 
such  work  being  done  directly  by  the  city;  but  the  provi- 
sions are,  so  far  as  we  have  noticed,  that  work  in  the  im- 
provements of  streets  is  to  be  done  by  contract,  except  in 
certain  cases  where  the  Street  Conmoissioner  requires  it  to 
be  done  by  the  owners  of  the  adjacent  lots.  If  the  work 
was  being  done  by  a  contractor,  or  the  owners  of  adjacent 
lots  —  and  in  view  of  the  provisions  of  the  charter,  the 
complaint  must  be  construed  as  averring  that  the  work  was 
being  done  in  one  of  those  modes  —  the  negligence  charged 
in  the  complaint  was  not  that  of  the  city,  but  of  the  con- 
tractor or  lot  owners ;  and  under  the  rule  in  O'Hale  v.  Sac- 
ramento, ante  p.  212,  and  cases  there  cited,  the  city  is  not  li- 
able for  the  injuries  sustained  by  the  plaintiff. 

Judgment  affirmed. 


[No.  8,690.] 

SAMUEL  BURRELL  v.  ROBERT  A.  HAW. 

SniT  IN  Equity  to  hays  a  PBB-BifpnoN  Patentee  Declared  a  Tbostbb.— > 
In  a  case  where  two  parties  are  contesting  pre-emption  claimants  before 
the  United  States  Land  officers,  and  the  land  Is  awarded  to  one  and  the 
patent  issued  to  him,  and  the  other  then  files  a  hill  in  equity  to  Ihaya 
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the  Court  adjudge  the  patentee  hie  trustee,  and  compel  him  to  make  a 
conyeyance  of  the  legal  title,  the  plaintiff  must  show,  first ;  that  he  pos- 
eessed  all  the  necessary  quallflcatione  of  a  pre-emptor,  for  without  these 
qualifications  he  has  no  standing  in  Court;  second,  that  the  defendant 
did  not  possess  those  qualifications,  and  that  the  land  officers,  in  decid- 
ing that  he  did,  were  Imposed  on  and  deceived  by  fraudulent  practices 
and  false  testimony  used  before  them,  and  procured  by  the  defendant. 

iDSii. —  The  Courts  will  not  pass  on  the  sufficiency  of  the  evidence  upon 
which  the  decision  of  the  land  officers  was  based  in  such  case,  but,  it 
must  be  shown  that  their  decision  was  induced  by  fraudulent  practices 
of  the  defendant,  whereby  the  plaintiif  was  deprived  of  his  right  to  pre- 
empt 

IDBM. —  In  such  case,  the  fact  that  the  patentee  was  not  a  citizen,  and  swore 
falsely  on  that  point  in  his  declaratory  statement.  Is  not  sufficient  to 
show  fraudulent  practices  on  his  part  on  the  question  of  citizenship ; 
but  it  must  appear  that  he  produced  witnesses  who  swore  falsely  cm  that 
point,  and  thereby  deceived  the  land  officers. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Humboldt  County. 

Special  issues  were  submitted  to  the  jury  who  returned 
their  findings  thereon.  The  Court  below,  on  these  findings, 
rendered  judgment  for  the  defendant;  the  plaintiff  moved 
for  a  new  trial,  which  was  denied,  and  he  then  appealed  from 
the  judgment  and  from  the  order  denying  the  motion  for 
a  new  trial.  (A  report  of  this  case  on  a  former  appeal  will 
be  found  in  the  40  Cal.  873.)  The  other  facts  are  stated  in 
the  opinion  of  Judge  Haynbs,  of  the  District  Court,  which 
is  indorsed  in  the  opinion  of  the  Supreme  Courts  and  is  as 
follows : 

"The  parties  to  this  action  were  contestants  before  the 
United  States  Land  office  at  Humboldt,  as  to  the  right  of  pre- 
emption to  the  east  half  of  the  southeast  quarter  of  sec- 
tion No.  20,  in  township  No.  4  north,  of  range  No.  1  west, 
from  Humboldt  meridian. 

"  After  a  protracted  contest  of  about  six  years,  conducted 
before  the  proper  tribunals  of  the  Land  Department,  the 
land  was  finally  awarded  to  defendant,  and  in  due  time  a 
United  States  patent  was  issued  to  him  for  the  same. 

"Plaintiff  brings  this  action  against  defendant,  and  al- 
leges that  he  possessed  all  the  qualifications,  and  performed 
all  the  aetq  renuired  bv  law,  to  entitle  him  to  pre-empt  said 
IsndSy  and  that  he  proved  the  same  by  competent  testimony. 
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at  the  several  trials  had  in  the  land  office^  and  that  by  right 
in  law  and  in  eqait j,  the  patent  should  have  issued  to  him ; 
that  the  same  would  have  so  issued  but  for  certain  false  and 
fraudulent  representations  made  by  defendant  at  the  several 
trials  had,  whereby  the  officers  of  the  Land  Department  were 
imposed  upon  and  deceived,  and  thereby  induced  to  award 
the  land  to  defendant. 

^^  It  is  alleged  that  defendant,  in  his  declaratory  state- 
ment, falsely  and  fraudulently  represented  himself  to  be  a 
citizen  of  the  United  States,  and  produced  and  procured 
false  testimony  to  that  fact,  at  the  trials  had,  when  in  fact 
he  was  not  a  citizen,  and  had  not  filed  his  declaration  of  in- 
tention to  become  a  citizen,  which  he  well  knew. 

^^And  it  is  further  alleged  that  defendant,  in  an  affi- 
davit made  by  him  on  the  6th  day  of  July,  1865,  and  filed 
in  the  Land  Office,  fraudulently  represented  that  he  had  set- 
tled upon  and  improved  said  lands,  in  good  faith,  for  his 
own  use  and  benefit,  and  not  for  the  purpose  of  speculation, 
and  that  he  had  not  made  any  agreement  or  contract  with 
any  person,  whereby  the  title  he  might  obtain  from  the 
government,  should  inure  to  the  benefit  of  any  person  except 
himself,  when  in  fact  defendant  did,  in  1858,  for  a  valuable 
consideration,  sell  and  convey  said  lands  to  one  James  Olark, 
and  it  was  understood  and  agreed  between  the  parties,  from 
the  time  of  sale  and  up  to  and  including  the  date  of  said  affi- 
davit, that  the  title  which  defendant  should  acquire,  should 
inure  in  whole  to  the  benefit  of,  and  be  vested  in  the  said 
Clark. 

'^  That  by  reason  of  the  false  and  fraudulent  representa- 
tions of  defendant  concerning  his  citizenship,  his  good  faith 
to  appropriate  the  lands  to  his  own  use,  and  his  sale  to  Clark, 
all  of  which  were  made  with  the  intent  to  deceive  and  mis- 
lead the  officers  of  the  Land  Department,  the  said  officers 
were  in  fact  mislead  and  deceived,  and  caused  to  be  issued 
to  defendant  a  patent,  dated  September  15, 1866. 

^'  Plaintiff  asks  the  decree  of  this  Court,  that  defendant 
holds  the  patent  to  said  lands  and  the  title  by  it  in  him 
vested,  in  trust  for  plaintiff,  and  that  he  convey  the  same  to 
plaintiff  by  good  and  sufficient  conveyance. 
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''The  answer  denies  all  the  material  allegations  of  the 
complaint,  and  for  further  answer,  sets  up  the  trial  and 
decision  or  judgment  of  the  Register  and  Receiver  of  the 
Land  Office  at  Humboldt,  and  the  affirmance  of  that  judg- 
ment by  the  Commissioner  of  the  G^eral  Land  Office  at 
Washington,  and  the  Secretary  of  the  Interior,  whereby  the 
patent  was  awarded  to  defendant;  and  that  at  said  trial  so 
had  the  matters  charged  in  the  complaint  as  fraudulent  upon 
the  part  of  defendant,  were  at  issue  and  the  subject  of  in- 
quiry, and  were  decided  adversely  to  plaintiff. 

''  To  enable  the  plaintiff  to  obtain  the  relief  he  seeks  in 
this  action,  it  is  necessary  for  him  to  show  that  he  possessed 
all  the  qualifications,  performed  all  the  acts,  and  complied 
with  all  the  conditions  required  by  law  to  entitle  kim  to 
preempt,  and  that  he  proved  these  facts  by  competent  testi- 
mony at  the  trial  in  the  Land  Office. 

"  He  must  further  show  that  the  officers  of  the  Land  De- 
partment, before  whom  the  trial  was  had,  were  imposed 
upon  and  deceived  by  the  misrepresentations  and  fraudu- 
lent practices  of  defendant,  and  thereby  induced  to 
render  a  decision  in  his  favor,  and  against  plaintiff.  In 
the  language  of  our  Supreme  Court :  *  There  can  be  no 
doubt  that  the  decision  of  the  officers  of  the  Land  Office 
upon  the  questions  arising  as  to  such  qualifications,  is  bind- 
ing upon  the  parties,  unless  some  question  of  fraud  or  trust 
intervenes.' 

^'We  are  not  permitted  here,  to  pass  upon  the  suffi- 
ciency of  the  testimony  upon  which  their  decision  is  based, 
although  it  may  appear  to  be  unsatisfactory  and  wholly  in- 
sufficient to  warrant  the  final  conclusion  reached;  yet  we 
cannot  interfere  with  their  decision,  unless  it  is  shown  by 
the  testimony  that  such  decision  was  induced  by  the 
fraudulent  practices  of  defendant,  whereby  plaintiff  was 
deprived  of  his  ri^t  to  preempt,  being  otherwise  quali- 
fied. 

''Special  issues  have  been  submitted  to  the  jury,  and 
they  have  found  the  facts.  The  general  question  for  con- 
sideration now  is  whether  the  facts  found  are  sufficient  f<i 
entitle  the  plaintiff  to  the  relief  asked. 

Cau  Rxph.  XLVIII.— 16 
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"  The  most  material  questions  involved  in  the  issues  are: 

^'  1st.  As  to  the  citizenship  of  defendant;  and,  2dy  as  to 
the  sale  to  ClarL 

"The  jury,  answering  to  the  seventh,  eighth  and  ninth 
issues,  submitted  by  plaintiff,  find  in  substance: 

"  That  defendant,  at  the  time  of  making  application  to 
enter  said  lands,  was  not  a  citizen  of  the  United  States,  and 
knew  himself  to  be  an  alien,  and  that  he  falsely  and  fraudu- 
lently represented  himself  to  be  a  citizen  in  his  declaratory 
statement  to  preempt  said  lands,  and  also  at  the  trial  be- 
fore the  ofiicers  of  the  United  States  Land  Office.  This 
question  of  defendant's  citizenship  was  a  very  material  ques- 
tion to  be  determined  by  the  officers  of  the  Land  Office,  and 
from  testimony  before  them  they  found  he  was  a  citizen. 
Were  they  induced  to  make  such  findings,  by  reason  of  any 
false  testimony  or  other  fraudulent  practice  imposed  upon 
them  by  defendant?  If  not,  then  their  decision  upon  tiiat 
question  is  conclusive  of  citizenship.  Defendant  had  to 
prove  citizenship  to  the  satisfaction  of  the  Land  Officers  be- 
fore he  could  preempt.  He  was  not,  oould  not  be  a  wit- 
ness in  his  own  behalf,  consoquently  was  compelled  to  prove 
that  fact  by  competent  witnesses. 

"  Did  any  witness  swear  falsely  upon  this  matter  ?  The 
jury  answering  to  the  tenth  issue  submitted  by  defend- 
ant, say  that  *  they  have  no  positive  evidence  that  defend- 
ant procured  or  produced  any  witness  who  swore  falsely 
before  or  at  the  trial  before  the  land  officers.'  Any  repre- 
sentation or  allegation  that  defendant  himself  mi^t  have 
made,  in  his  declaratory  statement  or  otherwise,  touching 
his  citizenship,  could  not  have  influenced  the  tribunal,  be- 
cause it  was  not  testimony.  In  the  absence,  then,  of  any 
fact  showing  that  defendant  proved  his  citizenship  by  false 
testimony,  we  must  accept  the  decision  of  the  Land  Officers, 
upon  that  question,  as  conclusive. 

"  It  is  true  that  the  jury  here  find  that  defendant  was  not 
a  citizen,  and  I  am  of  opinion  that  their  finding  is  in  ac- 
cordance with  the  evidence,  yet  the  testimony  on  that  point 
being  conflicting,  other  persons  or  tribunals  might  have 
arrived  at  different  conclusions.     The  officers  of  the  Land 
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Office,  with  precisely  the  same  evidence  before  them,  or 
even  with  less,  might  have  concluded  that  defendant  was  a 
dtizen.  At  all  events,  upon  the  evidence  before  them, 
much  or  little,  they  have  so  decided,  and  the  facts  shown 
will  not  warrant  the  Court  in  interfering  with  that  decision. 

'^  The  next  question  presented  is  in  reference  to  the  al- 
leged sale  to  Clark. 

"  The  findings  of  the  jury  upon  this  issue  are  apparently 
inconsistent.  Answering  the  tenth,  eleventh  and  twelfth 
issues  submitted  by  plaintifiF,  they  say  in  substance  that  in 
1858,  defendant  sold  and  conveyed  the  land  in  controversy 
to  Jas.  Clark.  That  on  the  6th  day  of  July,  18G5,  there 
was  an  agreement  or  understanding  between  defendant  and 
Clark  that  the  title  which  defendant  mi^t  acquire  should 
inure  to  and  be  vested  in  Clark.  That  the  affidavit  made 
by  defendant  before  the  Register  on  the  6th  day  of  July, 
1865,  stating  that  he  had  not  made  any  agreement  or  con- 
tract by  which  the  title  he  might  acquire  should  inure  to 
the  benefit  of  any  person  but  himself,  was  not  true. 

"Answering  the  eleventh  and  twelfth  issues  submitted 
by  defendant,  they  say  the  agreement  to  sell  was  never 
consummated,  and  that  the  same  was  canceled  or  destroyed 
by  mutual  consent  of  parties.  The  time  of  the  destruction 
or  cancellation  of  the  agreement  is  not  shown;  if  it  bad 
been,  perhaps  the  apparent  conflict  in  the  findings  might 
have  been  harmonized. 

"  But  the  jury  further  find  that  the  matter  of  the  sale  to 
Clark  was  a  question  in  issue  before  the  land  officers,  and 
passed  upon  by  thenL  That  being  the  case,  I  think  the 
facts  found  are  insufficient  to  justify  the  Court  in  interfer- 
ing with  their  decision  upon  that  point.  All  of  these  facts 
were  before  them,  and  they  doubtless  found  that  no  sale 
was  consimimated  or  intended. 

"There  is  yet  another  question  involved  in  the  issues 
submitted,  material  to  the  determination  of  the  case,  to 
wit :  the  question  of  the  inhabitancy  or  residence  of  plaint- 
ifiF upon  the  land  in  controversy.  The  Supreme  Court  say : 
'Plaintiff  must  show  all  the  conditions  necessary  to  enable 
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him  to  preempt  before  he  can  call  in  question  the  pro- 
ceedings through  which  defendant  obtained  his  patent' 

''  Inhabitancy,  a  bona  fide  residence  upon  the  land,  is 
one  of  the  indispensable  conditions  to  be  complied  with  by 
a  party  seeking  to  preempt  This  fact  must  be  established 
to  the  satisfaction  of  the  proper  officers  of  the  Land  Office. 
If  the  applicant  fail  in  this  point  alone,  it  is  fatal  to  his 
claim ;  and  however  fraudulent  may  have  been  the  conduct 
of  his  contesting  adversary,  he  is  not  in  a  condition  to 
attack  the  proceeding.  The  jury  find  that  at  the  several 
trials  had  before  the  proper  officers  of  the  United  States 
Land  Office,  it  was  decided  that  plaintiff  had  failed  to 
show  a  bona  fide  residence  upon  the  land,  and  for  that  rea- 
son was  not  entitled  to  preempt  There  being  no  allega- 
tion of  fraudulent  practice  by  defendant  in  this  connection, 
and  no  pretense  that  the  officers  were  deceived  and  misled 
on  that  question,  their  decision  is  conclusive. 

"  In  conclusion,  it  appearing  from  the  testimony  and  the 
finding  of  the  juiy  that  at  the  several  trials  had  between 
plaintiff  and  defendant  before  the  United  States  Land 
Officers  touching  their  respective  rights  to  preempt  the 
land  in  controversy,  all  the  facts  charged  in  the  complaint 
as  fraud,  were  in  issue  and  passed  upon  by  such  officers; 
and  it  further  appearing  that  no  false  testimony  was  pro- 
cured or  produced  by  defendant,  at  such  trial,  by  which 
the  officers  were  deceived,  or  misled,  it  follows  that  the 
decision  there  rendered  by  the  Land  Department  is  bind- 
ing upon  the  parties,  and  conclusive  of  their  rights. 

'^  It  is  the  opinion  of  the  Court  that  the  facts  found  are 
insufficient  to  entitle  the  plaintiff  to  the  relief  which  he 
seeks." 

Oeorge  Cadwalader,  for  the  Appellant,  argued  that  the 
fact  that  the  defendant  falsely  swore  that  he  was  a  citizen, 
in  his  declaratory  statement,  established  fraudulent  prac- 
tices on  his  part  to  procure  the  patent,  and  showed  that  the 
Land  Officers  were  deceived;  and  cited,  Ctmningham  v. 
Ashley,  14  How.  U.  S.  877 ;  Barnard  v.  Ashley,  18  Id.  43 ; 
(ktrland  v.  Winn,  20  Id.  6 ;  Minnesota  v.  Bachelder,  1  Wal- 
lace 109,  and  Johnson  v.  Towsley,  13  Wallace  72. 

S.  M.  Buch  and  G,  W.  Spaulding,  for  Hespondent,  argaed 
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that  the  Court  would  not  review  the  judgment  of  the  Land 
Officers  on  question  of  fact^  since  the  passage  of  the  Act  of 
1841 ;  and  cited,  Semple  v.  Hagar,  27  Cal.  170 ;  Ableman  v. 
Booth,  21  How.  U.  S.  506;  Quinn  v.  Kenyon,  38  Cal.  604; 
Lindsey  v.  Eawes,  2  Black,  558,  and  Miles  v.  Caldwell,  2 
Wallace,  39. 

They  also  argued  that  the  declaratory  statement  was  not 
evidence ;  and  cited,  Hemphill  v.  Davies,  38  Cal.  579. 

By  the  Court,  MoKinstbt,  J. : 

For  the  reasons  set  forth  in  the  opinion  of  the  learned 
Judge  of  the  District  Court,  the  judgment  and  order  deny- 
ing new  trial  herein  are  affirmed. 


[No.  8p799.] 


WM.  A.  HOWARD  v.  THE  CONTINENTAL  LIFE  IN- 

SUEANCE  COMPANY. 

LiFB  IN8UBANCI  PoLiCT. — A  life  Insiirazico  policy  which  provides  for  the 
payment  of  an  annaal  premlam  on  the  Slat  day  of  October,  during  the 
continuance  of  the  policy,  or  for  the  payment  of  the  aame,  with  the  con<- 
aeht  of  the,  company,  half  yearly,  or  quarter  yearly,  or  thrice  yearly  In 
advance,  one  third  of  which  may  be  endorsed  as  a  loan,  does  not.  If  the 
aarared  electa,  with  the  consent  of  the  company,  to  make  payments 
thrice  yearly,  and  makes  the  first,  extend  him  credit  for  the  second  and 
third  payments  to  the  end  of  the  year.  He  must  make  the  second  and 
third  payments  when  th^y  fall  dne. 

Ii»M. — ^A  clause  In  such  policy  that  the  company,  opoo  proof  *of  death,  thall 
pay  the  sum  insnred,  ''any  balance  of  the  year**  premium  when  not 
all  paid  at  the  commencement  of  the  year,  or  any  Indebtedness  to  the 
company  on  account  of  this  policy  being  first  deducted  therefrom,'* 
does  not  have  the  effect  of  extending  aoch  credit. 

Hmm. —  The  company  la  authorised  to  deduct  any  Instalment  not  due  at  the 
death,  but  is  not  compelled  to  pay  the  sum  insured,  with  the  right  to 
deduct  an  instalment  overdue  when  death  occurs. 

On  the  Slst  of  October,  1867,  the  defendant  insured  the 
Kfe  of  Benjamin  C.  Howard,  for  the  term  of  five  years,  and 
for  the    sum  of  five  thousand  dollars.     The  following  are 
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the  material  parts  of  the  policy  whioh  have  reference  to  the 
question  here  involved: 

"  This  policy  witnesseth :  That  the  Continental  Life  In- 
surance Company,  in  consideration  of  the  representations 
made  to  them  in  the  application  for  this  policy,  and  of  the 
sum  of  two  hundred  and  sixty-seven  dollars  and  twenty- 
one  cents,  to  them  in  hand  paid  by  Benjamin  C.Howard, 
and  of  the  sum  of  two  hundred  and  sixty-^even  dollars  and 
twenty-one  cents,  to  be  paid  on  or  before  the  last  day  of 
February  and  June  next^  and  of  all  loans  and  interest  made 
upon  this  policy  at  any  time,  and  of  the  annual  premium  of 
twelve  hundred  and  two  dollars  and  forty-five  cents,  to  be 
paid  on  or  before  the  thirty-first  day  of  October  in  every 
year,  during  the  continuance  of  this  policy,  or  within  thirty 
diays  after  the  several  payments  as  above  shall  be  due  and 
payable  (or  with  consent  of  the  Company,  half  or  quarter, 
or  thrice  yearly  in  advance,  with  interest),  one  third  of 
which  may  be  indorsed  as  a  loan ;  do  assure  the  life  of  Ben- 
jamin C.  Howard,  of  San  Francisco,  in  the  County  of  San 
Francisco,  State  of  California,  for  the  sole  use  of  Benjamin 
C.  Howard,  in  the  amount  of  five  thousand  dollars,  for  the 
term  of  five  years,  from  the  date  of  this  policy,  or  until  his 
decease,  or,  in  case  of  his  death,  before  that  time;  and  the 
said  Company  do  hereby  warrant  and  agree  to  and  with  the 
said  assured,  well  and  truly  to  pay,  or  cause  to  be  paid, 
the  said  sum  insured  to  the  said  assured,  within  ninety 
days  after  the  said  Benjamin  C.  Howard  shall  have  been 
insured  for  five  years,  as  aforesaid ;  or,  in  case  he  shall  die 
before  that  time,  then  to  the  legal  representatives  of  the 
said  assured,  within  ninety  days  after  due  notice  and  satis- 
factory evidence  of  his  death  during  the  continuance  of  this 
policy,  and  proof  of  the  just  claims  of  the  assured  under 
the  same;  any  balance  of  the  year's  premium,  (when  not 
all  paid  at  the  commencement  of  the  year,)  or  any  indebted- 
ness to  tlic  Company,  on  account  of  this  policy,  being  first 
deducted  therefrom." 

The  assured  elected,  with  the  consent  of  the  company,  to 
make  thrice  yearly  payments,  and,  on  the  31st  day  of  Octo- 
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ber,  1869,  paid  one  third  of  the  yearly  premiuin,  but  failed 
to  make  the  payment  due  on  the  last  day  of  February, 
1870.  On  the  2lBt  day  of  April,  1870,  the  sum  due  on 
the  last  day  of  the  February  previous  was  tendered  by 
Howard,  but  the  Company  declined  to  receive  it.  On  the 
9th  day  of  October,  1869,  the  assured  assigned  the  policy 
to  the  plaintiff.  The  assured  died  on  the  6th  day  of  May, 
1870,  and  this  action  was  brou^t  to  recover  the  sum  insured 
by  the  policy. 

The  defense  set  up  by  the  company  was  that,  before  the 
death  of  the  assured,  to  wit :  On  the  last  day  of  February, 
1870,  there  became  due  and  payable  as  premium  on  the 
policy,  the  sum  of  two  hundred  and  sixty-seven  dollars  and 
twenty-one  cents,  which  had  not  been  paid  or  tendered  on 
Baid  last  day  of  February,  or  within  thirty  days  thereafter, 
whereby  the  policy  became  null  and  void. 

The  Court  below  instructed  the  jury  tJiat,  by  a  proper 
construction  of  the  policy,  if  the  assured  elected,  with  the 
consent  of  the  company,  to  make  half  yearly,  or  thrice 
yearly  payments,  that  then,  upon  making  the  first  payment 
of  any  year,  a  credit  was  extended  to  him  for  the  other 
payments  of  that  year,  until  the  end  of  the  year;  and  that 
if  he  died  during  the  year,  the  company  were  entitled  to 
deduct  from  the  amount  insured  the  unpaid  payments  of  the 
year.  The  jury,  under  the  instructions  of  the  Court,  found 
a  verdict  for  the  plaintiff. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Oeorge  A.  Nourse,  for  the  Appellant,  argued  that  the  lan- 
guage of  the  policy  was  so  plain  that  construction  was  un- 
necessary, and  that  the  company  was  to  pay  the  insurance 
within  ninety  days  after  the  death  of  the  insured,  but  in 
making  such  payment,  might  deduct  therefrom  any  balance 
of  the  current  year's  premiimi  when  the  whole  of  it  was 
not  paid  at  the  beginning  of  the  year ;  and  that  if  the  insured 
died  after  making  the  first  payment  of  a  year,  the  install- 
ments for  the  remainder  of  the  year  must  be  deducted,  and 
that  the  indebtedness  of  the  company  spoken  of  in  the  pol- 
icy could  only  exist  by  virtue  of  the  loan  of  one  third  of 
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the  year's  premium  provided  for  in  the  policy,  and  that  un- 
paid installments  not  due  imder  the  policy  could  not  be 
treated  as  indebtedness  under  the  policy.  He  ai^ed 
that  this  construction  of  the  policy  was  just,  equitable  and 
indispensable  to  the  carrying  on  of  business  by  the  defend- 
ant. That  the  assured  was  not,  by  the  terms  of  the  policy 
compellable  to  pay  one  dollar  of  premium,  and  the 
company  could  not  maintain  an  action  against  him  for  any 
portion  of  it;  and  that  if  the  policy  were  to  remain  in 
force,  even  if  no  premium  were  paid  thereunder  (except 
the  trifling  amount  paid  as  a  preliminary  to  the  issuance 
of  the  policy)  it  was  difficult  to  see  what  adequate  consid- 
eration the  company  received  for  its  promise  to  pay  the 
amount  insured,  when  the  insured  should  die.  No  com- 
pany could  long  do  business  on  such  a  basis.  In  order  to 
pay  its  losses,  it  must  certainly  collect  premiums.  He 
cited  Pitt  V.  Berkshire  Life  Insurance  Co.,  100  Mass.  600. 

Van  Dyke  &  Loewy,  for  the  Respondent,  argued  that  the 
loan  of  one  third  of  the  year's  premium  negatived  the  right 
of  forfeiture,  and  that  in  providing  for  a  division  of  the  an- 
nual premiums,  the  company  nullified  the  forfeiture  clause ; 
and  that  the  words,  "  any  balance  of  the  year's  premium," 
referred  to  the  premium  actually  to  be  paid  in  installments, 
and  that  the  words,  "  any  indebtedness,"  referred  to  the  loan 
of  one  third  of  the  premium. 

They  also  argued  that  forfeitures  were  odious  in  law,  and 
that  an  interpretation  which  created  a  forfeiture  was  not  to 
be  favored ;  and  cited,  Jackson  v.  Topping,  1  Wend.  388,  and 
Coleman  v.  Clements,  23  Cal.  248. 

By  the  Court,  McKinstby,  J. : 

After  stating  "  in  consideration  of  representations,''  etc., 
the  policy  proceeds:  "And  of  the  annual  premium  of,  etc., 
to  be  paid  on  or  before  the  31st  day  of  October  in  every 
year  during  the  continuance  of  this  policy,  or  within  thirty 
days  after  the  payments  as  above  shall  be  due  and  payable 
(or  with  the  consent  of  the  company,  half,  or  quarter,  or 
thrice  yearly  in  advance,  with  interest,)  one  third  of  which 
may  be  indorsed  as  a  loan,  do  assure,"  etc. 

The  learned  counsel  for  respondent  treat  the  provisions 
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of  the  policy  as  extending  a  credit  for  the  second  and  third 
installments  to  the  end  of  the  year.  It  must  be  admitted 
that  this  does  not  accord  with  the  portion  of  the  instrument 
above  quoted.  Tho  assured  elected  to  make  thrice-yearly 
payments,  and  by  the  plain  language  of  the  contract  the 
second  and  third  installments  became  due  in  four  and  eight 
months  after  the  first,  if  he  should  live  throughout  the 
year. 

It  is  said,  however,  the  construction  claimed  must  be 
adopted  in  order  to  give  effect  to  the  stipulation  that  the 
insurers  should  pay — ^within  ninety  days  after  proof  of  the 
death,  etc. — ^the  sum  insured  "  any  balance  of  the  year's 
premium  (when  not  all  paid  at  the  commencement  of  the 
year,)  or  any  indebtedness  to  the  company  on  account  of  this 
policy  being  first  deducted  therefrom." 

It  is  urged  that  to  hold  the  assured  bound — ^under  pain 
of  forfeiture — to  pay  the  second  and  third  installments  as 
agreed,  would  make  the  contract  unilateral;  that  as  the 
company,  by  the  clause  above  recited,  has  secured  to  itself 
the  whole  year's  premium  on  the  death  of  the  assured,  it 
would  be  a  violation  of  the  principle  of  mutuality  to  de- 
clare the  policy  forfeited,  by  reason  of  a  failure,  on  the  part 
of  the  assured,  to  pay  a  balance,  the  payment  of  which  is 
made  certain  by  the  terms  of  the  contract ;  that  it  is  impos- 
sible there  can  be  a  balance  due  of  the  whole  annual  pre- 
mium, without  a  reciprocal  liability  of  the  company  for  the 
entire  year. 

The  clause  as  to  deducting  any  indebtedness  on  account 
of  the  policy  is  satisfied  by  reference  to  the  circumstance 
that  one  third  of  each  year's  premium  could  be  indorsed  as 
a  loan.  We  agree  that  it  was  intended — in  case  of  the 
death  of  the  assured  before  one  or  both  of  the  postponed 
installments  would  have  become  due,  had  he  continued  to 
live — ^that  the  company  should  deduct,  from  the  amount 
insured,  the  balance  unpaid  of  the  year's  premium*  But 
we  do  not  think  that,  as  a  consequence  of  this  right  reserved 
by  the  insurers,  the  assured  was  relieved  of  the  necessity  of 
paying  any  installment  when  it  was  agreed  it  should  be 
paid.     The  company  was  authorized  to  deduct  any  install- 


234  PowBLi,  V.  PowKLL.  [Sup.  Ct 


Points  deddcd 


ment  not  due  at  the  death,  but  was  not  compelled  to  pay 
the  sum  insured,  with  the  right  to  deduct  an  installment 
overdue  when  death  occurred.  Thus  construing  the  several 
clauses,  effect  is  given  to  all  the  stipulations  of  the  contract ; 
but  to  sustain  the  view  of  respondent  it  would  be  necessary 
to  ignore  the  portion  of  the  policy  which  fixes  the  thrice- 
yearly  payments,  making  the  policy  read  that  the  paym^ita 
should  be  made  one  third  at  the  commencement,  and  two 
thirds  at  the  end  of  the  year. 

Primarily,  the  whole  of  the  annual  premium  was  payable 
in  advance.  Passing  the  other  incidents,  the  consideration 
for  the  policy  was  the  payment  of  the  whole  of  this  pre- 
mium ;  if  it  was  not  paid,  the  policy  was  to  lapse.  But  the 
assured  had  the  option — ^the  company  consenting — ^to  pay 
thrice-yearly  in  advance.  In  the  first  case  there  was  to  be 
no  obligation  to  pay  the  sum  insured,  unless  the  whole 
premium  was  paid ;  in  the  second,  no  such  obligation  unless 
each  thrice-yearly  payment  was  made  as  it  became  due.  In 
both  cases  the  company  was  entitled  to  receive  the  whole 
annual  premium  as  the  consideration  for  insurance  during 
the  year.  Such  was  the  contract,  and  we  see  nothing  in- 
equitable in  its  terms.  The  subtraction  of  the  installment, 
which  would  not  have  been  due  if  the  assured  had  continued 
to  live,  was  the  only  way  in  which  the  company  could  be 
placed  in  a  like  position,  with  respect  to  the  assured,  to  that 
they  occupied  with  respect  to  others  who  had  paid  the  whole 
of  the  annual  premium  in  advance. 

Judgment  and  order  denying  a  new  trial  reversed^  and 
cause  remanded  for  a  new  triaL 

Mr.  Justice  Khodes  did  not  express  an  opinion. 


[No.  4,205.] 

SAEAH  A.  POWELL  v.  JAS.  N.  POWELL,  IVORY 
T.  NASON,  J.  D.  LAUGENOR,  ROBERT  ROBERTS 
AND  G.  F.  GUSHAW. 

70ZH1IBB  ov  DaraifiiAifTB  XH  ACTION  ON  BONDS. —  When  an  admiBlstnitort  la 
tlM  ooorM  at  prooeedlnga  on  the  eetate,  gives  two  bonds,  one  when  Is^ 
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ten  are  Issoed,  and  the  other  when  real  estate  la  about  to  he  sold,  and 
the  condition  of  eaeh  of  the  two  bonds  Is  the  same,  and  the  burden  of 
the  sureties  hi  each  Is  the  same,  the  sureties  on  the  two  bonds.  In  an 
action  on  them,  may  be  made  joint  defendants  In  the  same  action. 
LiABiLiTT  AMONG  SuBBTiES  TO  CoMTRiBUTiON. —  When  an  administrator 
gives  two  bonds,  one  when  letters  are  issued,  and  the  other  when  real 
estate  Is  about  to  be  sold,  and  eaeh  bond  contains  the  same  condition, 
and  the  sureties  assume  a  common  burden,  they  are  liable  to  contribu- 
tion inter  •«■«. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Difl- 
trict,  County  of  Yolo. 

The  action  was  brought  upon  two  bonds  of  the  def  end- 
BXLty  J.  N.  Powell,  as  executor  of  the  estate  of  G.  W.  Powell, 
deceased,  against  him  as  principal,  and  his  co-defend- 
ants as  sureties.  One  of  the  bonds  was  given  when  the 
letters  testamentary  were  issued  to  him,  and  Dale  and  Ous- 
haw  were  sureties  on  this,  and  the  other  was  given  subse- 
quently, pursuant  to  an  order  to  sell  certain  real  estate; 
and  defendants  Kason,  Laugenor  and  Koberts  were  sure- 
ties on  this.  Both  bonds  were  conditioned  that  the  de- 
fendant Powell  should,  as  executor,  faithfully  execute  the 
duties  of  his  trust,  according  to  law.  The  defendant,  Powell 
was  removed  from  the  office  of  executor,  and  the  plaint- 
iff was  appointed  administratrix  of  the  estate,  with 
the  will  annexed;  and  the  said  defendant,  having  been 
ordered  by  a  decree  of  the  Probate  Court  to  pay  over  cer- 
tain moneys  in  his  hands  belonging  to  the  estate,  and  hav- 
ing failed  to  do  so,  this  action  was  brought  against  the 
sureties  on  both  bonds  to  recover  the  amount.  Each  set 
of  sureties  demurred  separately  that  the  other  sureties  had 
beai  improperly  joined  as  defendants  in  the  action,  and  that 
two  causes  of  action  had  been  improperly  united.  The  de- 
murrers were  sustained,  and  judgment  having  been  rendered 
for  the  defendants,  the  plaintiff  appealed. 

./.  C.  Ball  and  Armstrong  &  HinJeson,  for  Appellant,  cited 
Veering  ▼.  Earl  of  Winchelsea,  1  Lead.  0.  in  E.  96 ;  2  Hit- 
Art.  5,  771,  Sec.  73 ;  Irivin  v.  Backus,  25  Cal.  214;  Murdoch 
V.  Brooks,  38  Cal.  601;  MeNabb  v.  Wiaom,  7  Nev.  178; 
Code  Civil  Pro.  388.) 
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James  Johnson  and  22.  C.  Clark,  argued  that  section 
three  hundred  and  eighty-three  of  the  Code  of  Civil  Fro- 
cedure^  did  not  apply  to  persons  seyerallj  liable  upon 
separate  instruments^  but  to  those  liable  upon  the  same 
writing  only,  and  that  the  cause  of  action,  if  it  occurred  by 
reason  of  non-accounting  for  the  personal  property,  af- 
fected only  the  parties  who  executed  the  first  bond;  but 
if  it  arose  by  reason  of  non-accounting  for  the  proceeds  oi 
the  sale  of  the  real  estate^  it  affected  only  the  sureties  wh< 
signed  the  second  bond. 

By  the  Coubt: 

The  condition  of  each  of  the  two  bonds  by  the  executor 
is  identical;  the  burden  of  the  sureties  the  same,  and  their 
c(m8equent  liability  inter  sese  to  contribution  dear.  The 
complaint,  therefore,  though  proceeding  upon  both  bonds, 
was  not  open  to  the  objection  that  several  causes  of  action 
had  been  improperly  united.  Nor  was  there  a  misjoindei 
of  parties  defendant  The  sureties  who  are  sued,  as  ob- 
served already,  though  executing  separate  bonds,  assumed  a 
common  burden,  and  as  being  sureties  on  separate  instru- 
ments, may  be  properly  joined  as  co-defendants  in  the  action. 
(Code  Civil  Proa  Sec.  383,) 

The  judgment  is  reversed  and  cause  remanded,  with  direc- 
tions to  overrule  the  demurrers  of  the  defendants. 


[No.  lOpOmi 
THE  PEOPLE  V.  AH  WEE. 

PMOF    or    A    COKYKRBATION    HBLD    IK    TWO    I^NOCAOMI. — ^A    eOllT«mttoB    Iw- 

tween  a  person  Indicted  for  mnrder,  and  his  Tletlm,  while  allTe,  held 
partly  In  Chinese  and  partly  In  English,  may  be  proved,  that  part  of  It 
held  In  English  by  persons  present  who  understood  English  only,  and 
that  part  of  It  held  In  Chinese  by  persons  present  who  nnderstood 
Chlnef^e,  provided  that  both  the  accnsed  tad  his  iletlai  imdtrAtood  hotih 
languages. 
NnMTfRTT  ov  ConNflBii  IK  CaxKiKAL  Ca8V. —  In  a  capital  criminal  csne.  thf* 
Court  may,  In  its  discretion,  allow  more  than  two  counsel  to  address  the 
Jury,  cither  on  behalf  of  the  people  or  the  defendant. 
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Failubi  to  Ask  an  Instruction  to  thi  Jdbt. — ^A  defendant.  In  a  crimi- 
nal case,  cannot  complain  that  the  Court  did  not  Instruct  the  jury  upon 
a  point  in  issue,  unless  he  asked  an  InstmctSon  on  the  point,  and  It  was 
fsfosed. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
CJounty  of  Sacramento. 

The  defendant  was  indicted  jointly  with  Ah  Wee  and  Ah 
Moy,  for  having  murdered  Ah  Quong,  at  the  citjr  of  Sacra- 
mento, on  the  Ist  day  of  March,  1873. 

Ah  Quong  was  shot  and  also  injured  with  a  hatchet,  and 
was  immediately  carried  into  a  room.  Ah  Quong  and  Ah 
Wee  were  Chinamen.  After  Ah  Quong  had  been  carried 
into  the  room,  and  when  he  was  at  the  point  of  death, 
several  white  persons  came  into  the  room,  and  several 
Chinamen,  among  whom  was  Ah  Wee.  Ah  Wee  and  Ah 
Quong  could  speak  English.  One  of  the  witnesses,  a  white 
man,  asked  Ah  Quong  in  English  who  shot  him.  Ah  Quong 
answered  in  English  that  Ah  Wee  shot  him.  This  fact  was 
proved  by  white  men  who  did  not  understand  Chinese.  A 
short  time  after  this  declaration  of  Ah  Quong,  made  in  the 
presence  of  Ah  Wee,  Ah  Wee  spoke  in  Chinese.  A  China- 
man who  was  present  and  understood  Chinese  well,  and  a 
little  of  English,  was  called  as  a  witness,  and  stated  that 
Ah  Wee  said  when  he  spoke  in  Chinese,  '^  I  am  not  Ah 
Wee.''  The  Court  permitted  the  testimony  to  be  given  und^r 
the  objection  of  the  defendant. 

The  other  facts  are  stated  in  the  opinion. 

'Jo.  HamiUan  and  /•  0.  Ooods,  for  the  Appellant. 
Attomey-Oeneral  Love  and  8.  Bolon  HoU,  for  the  People. 

By  the  Court,  Niles,  J. : 

The  defendant,  having  been  indicted  for  the  crime  of 
murder,  and  convicted  of  murder  in  the  second  degree, 
appeals  from  the  judgment  and  from  the  order  overruling 
his  motion  for  a  new  trial.  The  bill  of  exceptions  presents 
many  points,  of  which  we  shall  consider  only  those  urged  by 
the  counsel  for  the  defendant  in  their  brief. 
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1.  The  evidence  of  the  declaration  of  the  deceased.  Ah 
Quongy  made  in  the  presence  and  hearing  of  the  defendant, 
and  of  the  defendant's  reply,  was  properly  admitted.  Both 
were  Chinamen,  and  both  understood  the  English  language. 
The  declaration  of  the  deceased,  that  Ah  Wee  shot  him, 
was  made  in  English,  and  in  reply  to  a  question  addressed  to 
him  in  that  language,  and  was  testified  to  by  several  by- 
standers. The  answer  of  the  defendant  that  he  was  ^'  not 
Ah  Wee,"  was  given  in  Chinese,  and  was  testified  to  by  a 
Chinaman  who  understood  both  languages.  It  is  evident 
that  the  admission  of  this  testimony  was  not  liable  to  the 
dangers  suggested  in  the  case  of  People  v.  Oeldbert  (39 
CaL  664).  In  that  case  the  confession  of  the  prisoner  was 
made  in  a  language  which  the  witness  did  not  understand 
sufficiently  to  enable  him  to  testify  to  all  that  was  said,  and 
the  part  not  understood  might  have  explained  the  apparent 
contradictions  of  his  declarations  as  testified  to.    But  here 

■ 

the  evidence  sufficiently  showed  that  the  deceased  and  the 
defendant  understood  each  other,  and  that  the  declarations 
of  each  were  correctly  and  fully  stated,  although  by  differ- 
ent witnesses. 

2.  At  the  close  of  the  testimony  the  Court,  against  the 
objection  of  the  defendant,  permitted  three  counsel  for  the 
prosecution  to  address  the  jury.     The  defendant  had  but 
two  counsel,  who  each  addressed  the  jury.    ITo  objection  is 
made  to  the  order  of  the  several  arguments,  but  it  is  urged 
that  it  was  error  to  allow  more  than  two  ailments  upon  the 
part  of  the  People.     Section  one  thousand  and  ninety-five 
of  the  Penal  Code  provides  that  *^  if  the  indictment  be  for 
an  offense  punishable  with  death,  two  counsel  on  each  side 
may  argue  the  cause  to  the  jury.     If  it  is  for  any  other 
offense,  the  Court  may,  in  its  discretion,  restrict  the  aigu- 
ment  to  one  counsel  on  each  side."     As  we  construe  this 
section,  its  object  was  to  give  to  both  the  prosecution  and 
the  defense,  in  a  capital  case,  the  right  to  have  the  case 
presented  to  the  jury  by  at  least  two  counsel;  and  to  dis- 
tinguish the  case  in  this  respect  from  the  inferior  grades  of 
crime  in  which  the  argument  may,  in  the  discretion  of  the 
Court,  be  restricted  to  one  oounsel  on  each  side.     But   it 
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was  not  intended  to  limit  the  power  of  the  Court  in  any 
criminal  case  to  allow  as  many  counsel  as  in  its  discretion 
should  seem  proper,  to  address  the  jury,  whether  upon  the 
part  of  the  people  or  of  the  defendant 

3.  It  is  claimed  that  the  Court  erred  in  its  charge  in 
omitting  to  instruct  the  jury  in  reference  to  the  law  of  man- 
slaughter. The  entire  evidence  is  not  before  us,  and  there 
is  nothing  in  the  evidence  presented  tending  to  show  that 
such  an  instruction  would  have  been  applicable.  Moreover, 
a  specific  instruction  upon  this  point  should  have  been  asked 
by  the  counsel  for  the  defendant,  if  they  deemed  it  ap- 
propriate.   (People  V.  Eaun,  44  CaL  100.) 

4.  We  do  not  deem  it  necessary  to  review  in  detail  the 
several  instructions  asked  by  the  counsel  for  the  defendant 
and  refused  by  the  Court.  We  discover  in  none  of  them  any 
principle  of  law,  correct  in  itself,  and  applicable  to  the  case, 
that  is  not  as  well,  and  usually  better,  stated  in  other  in- 
structions asked  and  given. 

Judgment  and  order  affirmed. 


[Na  7,028.1 

MOSES  SPRAGUE  v.  THOMAS  EDWARDS,  J.  S. 
HARBISON,  JOHN  A.  BURKE,  LEONARD  HOYT, 
PRANK  JinSTO,  DOMINGO  ROCCO  and  QIOVANI 
SACCONL 

tmojkis  Ejtbct  ov  a  Dxbd. —  The  legal  eflfeet  of  a  deed  will  Iw  determined 
from  the  Instrament  Itielf,  cone  trued  tai  the  light  of  samnndlng  dr- 
cnmetences. 

OOMSTBUcnoii  OF  TBU8T  DmED. — A  deed  eonyeylng  land  to  a  trustee  who 
has  no  henefldal  faiterest,  with  power  to  sell  and  lease*  will  be  most 
strongly  construed  against  the  tmstee,  and  most  favorably  to  the  bene- 
lldary  under  the  tmst 

OoinvTANca  ov  Tkcst  Ulkd  bt  TBUSTaa. —  When  a  conTeyance  Is  made  to 
a  tmstee,  who  has  no  Interest  In  the  tmst  fond,  with  power  to  sell  and 
conyey  the  trust  lands,  subject  to  the  approval  of  the  cestui  que  trust, 
the  deed  of  the  trustee  to  a  purchaser  will  not  pass  the  legal  title  with- 
out the  approval  of  the  cestui  que  trust  In  writing. 


I 
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INSBBTION  OF  Wbono  Woxd  IX  CoNTBACT. —  When  It  Is  apparent  upon  the 
Inspection  of  a  contract  that,  by  a  clerical  error,  a  wrong  word  has  been 
Inserted,  It  will  be  read.  In  an  action  at  law,  as  though  the  right  word 
was  In  its  place,  and  resort  need  not  be  had  to  a  Court  of  equity  for  a 
reformatloii  of  (hs  Instmment 

Appeal  from  the  District  Courts  Sixth  Judicial  District, 
County  of  Sacrameuto. 

Ejectment  to  recover  a  tract  of  land  in  the  county  of 
Sacramento,  described  as  "  commencing  on  the  east  bank  of 
the  Sacramento  river,  where  Main  street,  in  the  town  of  Sut- 
terville,  would  strike  said  bank,  being  the  southwest  comer 
of  a  tract  of  land  conveyed  by  John  A.  Sutter  to  L.  W. 
Flastings;  running  thence  easterly  along  said  south  line  of 
said  Hastings*  tract  one  mile ;  thence  at  right  angles  southerly 
one  half  mile;  thence  at  right  angles  westerly  to  the  Sacra- 
mento river;  thence  up  and  along  the  Sacramento  river  to 
the  place  of  beginning." 

The  following  was  the  deed  from  Kobinson  and  others  to 
Saimders,  which  is  construed  in  the  opinion : 

"This  indenture,  made  this  twenty-third  day  of  June, 
A.  D.  one  thousand  eight  hundred  and  fifty-five,  between 
Henry  E.  Kobinson,  Eugene  F.  Gillespie,  John  S.  Fowler, 
John  McDougal  and  Wake  Brierly,  of  the  counties  of  Sac- 
ramento and  San  Francisco,  State  of  California,  parties  of 
the  first  part ;  Lewis  Saunders,  Jr.,  of  the  County  of  Sacra- 
mento, of  the  second  part,  and  John  A.  Sutter,  of  the 
County  of  Sutter,  State  aforesaid,  party  of  the  third  part: 
Whereas,  on  the  1st  day  of  July,  1860,  John  A.  Sutter  and 
Ann,  his  wife,  executed  to  said  E.  Robinson,  Eugene  F. 
Gillespie,  John  S.  Fowler,  and  John  McDougal,  a  deed  oi 
conveyance,  dated  that  day,  for  a  certain  tract  of  land 
bounded  as  follows:  Commencing  on  the  east  bank  of  the 
Sacramento  river,  in  latitude  thirty-nine  degrees,  forty-one 
minutes,  forty-five  seconds,  and  running  thence  on  said 
parallel  of  latitude  to  the  Rio  de  los  Plumas,  Feather  river ; 
thence  down  said  Feather  river  with  its  meanderings  to  its 
junction  with  Sacramento  river;  thence  up  and  along  tli? 
east  bank  of  said  Sacramento  river  to  the  place  of  beginnin-r: 
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also,  whatever  right,  title,  interest  they  may  have  in  and  to 
any  other  tract  or  parcel  of  land  whereto  they  might  have 
or  be  possessed  of  in  the  State  of  California,  as  :vill  more 
fully  and  at  large  appear  from  the  said  deed,  which  is  re- 
corded in  the  office  of  the  Recorder  of  Sutter  Coimty,  in 

Book  of   Deeds  ,  pages  ;  and  whereas  the  said 

Eugene  F.  Gillespie  has  purchased  and  acquired  all  the 
right,  title,  interest  and  estate  of  the  said  John  S.  Fowler, 
and  the  said  Wake  Bricrly  has  purchased  and  acquired  all 
the  right,  title  and  interest,  an4  estate  of  the  said  John 
McDougal  in  and  to  said  tracts  or  parcels  of  land;  and 
whereas,  the  said  deed  or  conveyance,  certain  covenants 
and  conditions  are  to  be  kept  and  performed  on  the  part  of 
said  Robinson,  Fowler,  Gillespie  and  McDougal,  as  parties 
of  the  second  part  therein,  a  more  full  statement  and  enu- 
meration of  which  may  be  had  by  reference  to  said  deed  or 
conveyance,  recorded  as  aforesaid;  and  whereas,  difference*^ 
and  controversies  have  arisen  and  exist  under  the  said  deed, 
which  differences  and  controversies  it  is  the  mutual  desire 
of  the  parties  hereto  to  end  and  determine,  and  it  is  the 
further  desire  of  the  parties  hereto  to  become  seized  and 
possessed  of  certain  ascertained  and  deferred  rights,  titles, 
interests  and  estates  in  the  tract  or  parcel  of  land  herein 
first  above  particularly  described;  now,  therefore,  this  in- 
denture witnesseth:  That  the  said  parties  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  one  dollar  to  them  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
and  also  the  consideration  of  a  certain  deed  of  conveyance 
bearing  date  even  herewith,  executed  by  the  said  Sutter, 
and  Ann,  his  wife,  and  P.  L.  Edwards,  to  Eugene  F.  Gil- 
lespie, Henry  E.  Robinson  and  Wake  Brierly,  of  and  for 
the  undivided  seventy-four  one  hundredths  (1^?))  equal 
parts  of  all  their  rights,  title,  and  interest  and  estate  in 
and  to  all  of  the  said  tract  or  parcels  of  land  herein  first 
above  particularly  set  forth  and  described,  except  the  res- 
ervations hereinafter  stated,  and  for  the  further  considera- 
tion of  the  final  adjustment  and  compromise  of  all  the  dif- 
ferences and  controversies  aforesaid,  and  of  the  release 
made  in  said  deed  from  said  Sutter  and  wife,  and  P.  L. 

Cal.  Reps.  XLVIII. — 16 
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Edwards  to  said  Kobinson,  Gillespie  and  Brierly,  of  the 
said  Kobinson,  Gillespie,  Fowler,  McDougal  and  Brierly, 
and  each  of  them^  their  heirs,  executors,  administrators  and 
assigns,  of  and  from  all  further  fulfillment  or  performance 
of  any  and  all  acts,  covenants,  and  conditions,  and  things 
whatsoever,  which  were  to  be  by  them  fulfilled,  done,  or 
performed  under  or  in  conformity  with  the  said  deed  of 
July  1,  A.  D.  1850,  stated  either  by  way  of  rental  or  other- 
wise, have  bargained,  sold,  remised,  released,  and  forever 
quitclaimed,  and  these  presents  do  bargain,  sell,  release, 
and  forever  quitclaim  the  undivided  twenty-six  one  hun- 
dredths ( iVtf )  equal  parts  of  all  their  rights,  titles,  interests, 
estate,  claims,  and  demands  of  and  in  all  the  said  tract  or 
parcel  of  land  hereinafter  particularly  described  and  set 
forth,  to  wit:  Commencing  on  the  north  of  the  three 
peaks,  or  what  is  commonly  known  as  the  Sutter^s  Buttes, 
at  a  point  on  the  east  bank  of  the  Sacramento  river,  known 
in  latitude  thirty-nine  degrees,  fifty-one  minutes,  forty-five 
seconds;  thence  running  with  the  parallel  of  said  latitude 
to  the  Eio  de  los  Plumas,  or  Feather  river;  thence  down 
and  along  the  meanderings  of  the  Bio  de  los  Plumas,  or 
Feather  river,  to  its  junction  with  the  Sacramento  river; 
thence  up  and  along  the  east  bank  of  said  Sacramento 
river  to  the  place  or  point  of  beginning — excepting  and  re- 
serving therefrom,  and  from  the  operations  of  this  convey- 
ance, the  tract  of  land  known  as  the  "Hock  Farm,"  and 
that  known  as  the  "  Yuba  City  Tract,"  and  also  such  tracts 
or  pieces  of  land  heretofore  sold  and  conveyed  or  contracted 
to  be  sold  and  conveyed  by  said  Robinson,  Fowler,  Gil- 
lespie and  McDougal,  and  also  all  the  right,  title,  estate, 
claim,  and  demand  whatsoever,  which  the  said  parties  of 
the  first  part  have,  hold,  or  claim,  either  in  possession  or 
expectancy,  of,  in,  and  to  any  and  all  other  tracts  or  parcels 
of  land  lying  and  being  situate  in  the  State  of  California,  of 
and  in  which  the  said  parties  of  the  first  part  may  have  be- 
come interested,  possessed,  seized,  or  entitled  under  or  in 
virtue  of  the  said  deed  from  the  said  Sutter,  and  Ann,  his 
wife,  to  said  Kobinson,  Gillespie,  Fowler  and  McDougal, 
bearing  date  July  1,  a.  d.  1850;  to  have  and  to  hold  said 
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lands  and  real  estate,  and  all  the  right,  title,  estate,  claim, 
and  demand  therein  of  the  said  parties  of  the  fii*st  part 
hereby  bargained,  sold,  remised,  released,  and  quitclaimed 
unto  the  said  party  of  the  second  part,  his  successors  and 
assigns,  in  trust  to  and  for  the  several  uses,  interests,  and 
purposes  hereinafter  mentioned,  namely:  First  —  In  trust, 
to  lease  the  same  or  any  part  thereof  and  to  take,  collect, 
and  receive  the  rents,  issues,  and  profits  thereof;  to  sell  and 
convey  the  same  or  any  part  thereof  to  such  person  or  per- 
sons, and  for  such  price  or  sum  of  money  as  to  him  shall 
seem  meet;  subject,  however,  to  the  appeal  of  said  John  A. 
Sutter.  Second  —  In  trusty  to  apply  the  rents,  issues  and 
profits  thereof  and  proceeds  of  the  sales  aforesaid :  1st.  To 
the  payment  of  the  taxes  and  assessments  and  legal  charges 
thereon;  2d.  To  the  care,  protection  and  preservation 
thereof,  and  to  the  prosecution  of  such  suits  and  actions  as 
may  become  necessary  or  proper  in  relation  thereto,  and  to 
the  defense  of  such  suits  or  actions  as  may  be  brought  in 
relation  thereto  against  the  said  John  A.  Sutter  or  those 
claiming  under  him,  or  in  any  way  prejudicial  to  the  right, 
title,  estate  hereby  bargained,  sold,  remised,  released  and 
quitclaimed;  3d.  To  pay  any  just  debts  against  the  said 
John  A.  Sutter;  4th.  To  pay  over  the  residue  of  such  rents, 
profits,  and  proceeds  of  sales  to  the  said  John  A.  Sutter, 
his  heirs  and  assigns,  to  his  and  their  use  and  benefits.  And 
the  party  of  the  second  part  oovenants  to  faithfully  fulfill 
and  perform  the  trusts  herein  created. 

'^  In  witness  whereof,  the  said  parties  of  the  first  part,  and 
the  said  parties  of  the  second  part^  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written. 

^  Hbnby  E.  Bobinson,     [l.  s.] 
John  S.  Fowi-eb,  [l.  b.] 

EUOBNB  F.  GlLLESPI^    [l.  8.] 

John  MoDouaAL,  [l.  b.] 

Wakb  Bbibbly,  [l.  8.] 

Lewis  Saundebs,  Jb.     [l.  s.]  " 

The  defendants  claimed  under  Sutter,  but  not  through 
Saunders. 
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The  plaintiff  recovered  judgment  in  the  Court  helow,  and 
the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Beatty  £  Denson,  for  the  Appellants,  argued  that  there 
was  no  evidence  that  the  legal  title  to  the  demanded  prem- 
ises, passed  to  Saunders;  that  the  terms  of  the  trust  were, 
that  Saunders  should  lease  the  lands  collect  the  rents,  sell 
the  land  subject  to  the  appeal  (doubtless  a  clerical  error 
for  approval)  of  John  A.  Sutter,  and  apply  the  proceeds  to 
the  payment  of  taxes,  preservation  of  the  land,  payment  of 
Sutter's  debts,  and  lastly,  pay  the  residuum  to  Sutter  him- 
self ;  that  having  them,  on  the  lands  derived  from  Robinson 
and  others,  a  mere  naked  trust,  which  he  could  not  legally 
transfer  to  another,  and  no  right  to  sell  this  land,  except 
subject  to  the  approval  of  Sutter,  and  then  only  for  Sut- 
ter's benefit,  the  conveyance  to  Tevis  would  be  held  not  to 
affect  the  trust  estate;  that  the  deed  was  a  lawful  instru- 
ment, conveying  what  he  had  a  right  to  convey,  to  wit: 
his  own  individual  interest  in  lands,  and  not  affecting  the 
trust  property,  which,  of  course,  could  only  be  sold  for  Sutter's 
benefit,  and  with  his  approval ;  that  if  intended  to  convey  the 
trust  property,  it  could  not  take  effect  on  that  property  in  the 
face  of  the  restriction  that  sales  thereof  must  be  made  subject 
to  the  approval  of  Sutter ;  that  if  Sutter  had  to  approve  the 
sale,  it  should  have  been  shown  by  lawful  evidence  that  he  had 
approved  the  transfer  to  Tevis,  before  it  could  become  oper- 
ative, and  that  no  proof  of  this  kind  being  offered,  the  deed 
should  have  been  excluded,  or  being  admitted  it  proved 
nothing. 

M.  Bergin,  also  for  the  Appellants,  argued  that  from  the 
recitals  in  the  deed  to  Saunders,  it  was  evident  that  it  was 
made  to  protect  Sutter^s  interests  in  the  property,  and  to 
enable  him  to  prevent  future  sales  from  being  made  without 
his  consent. 

E.  P.  Barbovr,  also  for  the  Appellant,  made  the  same 
point 

A.  P.  Cailin,  for  the  Respondent,  argued  that  the  deed  of 
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L.  Saunders,  Jr.,  to  Llojd  Tevis  conveyed  the  legal  title  to 
the  demanded  premises,  and  cited,  Johnson  v.  Fleet,  12 
Wend.  602 ;  2  Crabb  on  Beal  Prop.,  p.  890,  note  I,  and  au- 
thorities there  cited.  That  the  deed  of  Kobinson  and  others 
to  Saunders  contained  no  restriction  upon  the  power  of 
Saunders  to  sell  and  convey.  The  deed  itself  did  not  pro- 
vide for  the  approval  of  Sutter,  and  the  word  "  approval " 
could  not  be  arbitrarily  substituted  for  **  appeal,''  contained 
in  the  deed ;  and  cited,  Hagler  v.  Simpson,  1  Busbee,  N.  C. 
884 ;  and  that  even  if  the  word  "  approval ''  had  been  used, 
a  conveyance  could  not  be  approved  until  made;  and  in  the 
absence  of  proof  of  disapproval,  the  approval  would  be  pre- 
sumed ;  and  cited  12  Wend.  671,  676 ;  and  that  in  this  ac- 
tion such  an  objection  could  not  be  made ;  and  cited  Lessees 
of  Bayard  v.  Colfax  et  al,,  4  Wash.  Beports  0.  0.  U.  S. 
38,  42. 

B.  C.  Clark  <£  A.  P.  Cailin,  also  for  Bespondent,  argued 
that  as  the  appellants  did  not  claim  under  Saunders,  they 
could  not  call  him  to  account  for  his  acts  as  trustee,  nor  at- 
tack his  deed  collaterally;  and  cited,  Winans  v.  Christy,  4 
Cal.  70;  Milion  v.  Palmer,  89  Cal.  458;  Broadstreei  v. 
Clark,  12  Wend.  602;  Schenck  v.  Ellingwood,  8  Edward 
Ch.  175,  and  Brown  r.  Lipscomb,  9  Porter,  472. 

They  also  argued,  that  the  Court  could  not  substitute 
**  approval  *'  for  "  appeal "  and  cited  2  Parsons  on  Cont 
496;  Hagler  v.  Simpson,  1  Busbee  N.  0.  884. 

By  the  Court,  Ceookbtt,  J.s 

The  demanded  premises  are  included  within  the  grant 
of  June  18,  1841,  from  the  Mexican  Government  to  John 
A.  Sutter,  and  which  has  been  finally  confirmed,  located 
and  patented.  The  plaintiff's  chain  of  title  consists:  First, 
of  a  deed  from  Sutter  and  wife  to  Bobinson  and  others, 
dated  July  1,  1850;  second,  a  deed  from  Bobinson  and 
others  to  Saunders,  dated  June  23,  1855;  third,  a  deed 
from  Saunders  to  Tevis,  dated  July  23,  1864;  fourth  a 
deed  from  Tevis  to  the  plaintiff,  dated  July  8,  1869.  I 
shall  assume  for  the  purposes  of  this  decision   (without, 
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however,  expressmg  any  opinion  on  the  point),  that  the 
deeds  from  Sutter  and  wife  to  Eobinson  and  others, 
and  from  the  latter  to  Saunders,  were  effectual  in  law 
to  vest  in  Saunders  the  legal  title  to  the  land  in  contro- 
versy; and  that  the  deed  from  Tevis  to  the  plaintiff  con- 
veyed to  the  latter  whatever  title  Tevis  acquired  under 
the  deed  from  Saunders.  The  remaining  inquiry  on  this 
branch  of  the  case  is,  whether  the  deed  from  Saunders 
to  Tevis  was  operative  in  law  to  vest  in  him  the  legal 
title  to  the  demanded  premises;  for  the  legal  title  only 
is  in  issue  in  this  action.  The  plaintiff  counts  upon  a 
title  in  fee,  and  the  answers  do  not  set  up  any  equitable 
defense  whatever,  and  put  in  issue  the  legal  title  only. 
The  legal  effect  of  the  deed  from  Saunders  to  Tevis  must 
be  determined  by  the  instrument  itself,  construed  in  the 
light  of  the  surrounding  circumstances.  The  deed  from 
Sutter  and  wife  to  Eobinson  and  others,  after  reciting  Sut- 
ter's title  to  the  large  tract  situate  between  the  Sacramento 
and  Feather  rivers,  also  recites  that  his  possession  had 
been  invaded  by  numerous  persons  who  deny  his  right  and 
title  to  the  possession,  and  that  these  unlawful  acts  have 
caused  him  great  annoyance.  Under  these  circumstances 
he  conveys  the  whole  tract,  with  certain  reservations, 
together  with  all  the  other  lands  in  the  State  to  which  he 
and  his  wife  were  entitled,  to  Robinson  and  others,  who 
on  their  part  undertook  at  their  own  expense  to  protect  his 
title  and  possession,  and  to  pay  over  to  him  one  sixth  part 
of  all  the  proceeds  of  sales  of  the  land.  The  deed  from 
Bobinson  and  others  recites  that  differences  and  controver- 
sies had  arisen  between  themselves  and  Sutter  in  respect 
to  the  manner  in  which  they  had  performed  their  covenants 
contained  in  the  deed  from  Sutter  and  wife,  of  July  1, 
1860,  and  that  for  the  purpose  of  ending  these  controver- 
sies it  had  been  mutually  agreed  that  they  would  convey  to 
Saunders,  in  trust  for  Sutter,  twenty-six-one-hundredths 
of  the  tract  situate  between  the  Sacramento  and  Feather 
rivers,  and  also  the  whole  of  all  the  other  lands  conveyed  to 
them  by  Sutter  and  wife,  excepting,  however,  from  the 
conveyance  such  lands  as  had  been  sold  and  conveyed  by 


April,  1874.]         Spbague  v.  Edwabds.  247 


Opinion  of  the  Court  —  Crockett,  J. 


Eobinson  and  others.  Sutter,  on  his  part,  agreed  to  re- 
lease his  claim  or  title  to  seventy-four  one-hundredths  of  the 
tract  situate  between  the  Sacramento  and  Feather  rivers, 
with  certain  reservations,  and  also  to  release  Kobinson  and 
others  from  a  further  performance  of  their  covenants. 
These  facts  appear  on  the  face  of  the  conveyances.  The 
deed  to  Saunders  recite  a  nominal  consideration  of  one 
dollar  only,  and  is  made  upon  the  express  trust  that  Saun- 
ders will  rent,  Tease  or  sell  the  lands  conveyed  to  him  and 
receive  the  proceeds  thereof,  out  of  which  he  shall  pay: 
First,  the  taxes,  assessments  and  charges  upon  the  land; 
second,  the  expense  of  maintaining  and  defending  actions 
concerning  the  land;  third,  any  debts  that  may  be  due  and 
owing  from  Sutter  to  any  person  whatever;  fourth,  the 
remainder,  if  any,  to  be  paid  to  Sutter.  That  clause  of 
the  deed  which  authorizes  Saunders  to  sell  and  convey  the 
land  concludes  in  these  words :  "  Subject,  however,  to  the 
appeal  of  the  said  John  A.  Sutter.**  It  is  contended  on  be- 
half of  the  defendants  that  the  word  "  appeal "  in  this  sen- 
tence is  evidently  a  mere  clerical  error  for  the  word  "  ap- 
proval;" that  the  error  is  manifest  from  the  face  of  the 
deed  itself,  and  that  the  instrument  should  be  read  as  if 
the  word  "  approval "  were  substituted  for  "  appeal.** 
Upon  this  reading  of  the  deed  they  claim  that  Sutter's  ap- 
proval of  all  sales  and  conveyances  to  be  made  by  Saun- 
ders was  a  condition  precedent,  without  the  performance  of 
which  Saunders  had  no  power  to  sell  or  convey.  On  the 
other  hand,  the  plaintiff  insists  that  the  word  ^'  appeal  **  as 
here  used  is  meaningless,  and  must  be  disregarded;  that 
the  Court  has  no  power  to  substitute  another  word  or 
sentence  for  a  meaningless  phrase  employed  in  the  instru- 
ment; but  that,  even  though  Sutter*s  consent  be  deemed 
a  condition  precedent,  his  consent  will  be  presumed  after 
so  great  a  lapse  of  time.  In  general,  doubtful  clauses  in 
a  deed  are  construed  most  strongly  against  the  grantor, 
and  as  favorably  to  the  grantee  as  the  language  will  per- 
mit The  same  rule  holds  good  as  between  a  trustee  of  an 
express  trust,  having  no  interest  in  the  trust  fund,  and  the 
cestui  que  trust     In  such  cases  doubtful  clauses  in  the 
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instrument  creating  the  trust,  are  construed  strictly  as 
against  the  trustee  acting  under  a  power,  and  most  favor- 
ably to  the  beneficiary  under  the  trust  In  this  case 
Saunders  paid  nothing  for  the  property,  and  had  no  inter- 
est in  the  trust  fund,  there  being  no  provision  in  the  deed 
even  for  his  compensation  as  trustee.  He  held  the  title 
for  the  exclusive  benefit  of  Sutter,  who  was  the  only  real 
party  in  interest  under  the  deed  to  Saunders  as  his  trustee. 
As  between  Sutter  and  Saunders,  the  powers  of  the  latter 
are  to  be  strictly  construed,  and  in  performing  the  trust  he 
could  not  transcend  the  authority  conferred  upon  hinu  In 
construing  the  phrase,  "  subject,  however,  to  the  *  appeal ' 
of  the  said  John  A.  Sutter,"  we  must  look  to  the  circum- 
stances under  which  it  was  inserted  in  the  deed,  and  must 
give  some  effect  to  it,  if  practicable.  When  it  is  remem- 
bered that  in  the  deed  to  Eobinson  and  others,  Sutter  had 
conferred  upon  them  somewhat  similar  powers  in  respect 
to  the  management  and  disposition  of  his  large  landed  es- 
tate, and  that  serious  controversies  had  arisen  in  respect 
to  the  manner  in  which  they  had  performed  their  trust,  the 
presumption  is  strong  that  in  selecting  a  new  trustee  to 
manage  and  dispose  of  his  estate,  he  would  impose  upon 
him  such  restrictions  as  would  prevent  an  abuse  of  his 
powers.  That  the  words  already  quoted  were  inserted  for 
that  express  purpose,  and  were  intended  to  limit  and 
qualify  the  power  of  the  trustee  over  the  estate,  can  admit 
of  no  reasonable  doubt  Following,  as  they  do,  immedi- 
ately after  the  power  of  sale  conferred  upon  the  trustee, 
they  were  obviously  intended  to  linlit  his  absolute  power 
of  disposition,  and  to  render  it  necessary  that  Sutter's  con- 
sent should  be  had  before  his  whole  estate  was  disposed 
of.  It  is  true  the  word  "  appeal  ^  is  not  the  most  apt  word 
that  could  have  [been]  selected  to  express  this  meaning, 
and  I  have  but  little  doubt,  that  through  a  mere  clerical 
error,  it  was  inserted  by  mistake  for  the  word  "  approval." 
But  whether  this  word  was  used  through  inadvertence,  or 
from  an  ignorance  of  the  proper  meaning  of  the  word,  it  ia 
apparent,  I  think,  not  less  from  the  context  than  from  the 
previous  recital^  in  the  deed  and  all  the  circumstances  sur-* 
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Toanding  the  transaction,  that  the  word  ^^  appeal/'  as  here 
^ed,  was  intended  to  be  synonymous  with  "  approval." 
It  is  not  the  practice  of  Courts  of  Justice  to  divest  persons 
of  thwr  estates  by  a  rigid  adherence  to  the  rules  of  gram- 
iDiatical  construction,  or  by  a  strict  interpretation  of  the 
language  of  an  instrument,  when  the  sense  in  which  the 
words  were  used  is  apparent  from  other  portions  of  the  in- 
strument, viewed  in  the  light  of  the  attending  facts.  The 
sole  object  to  be  attained  in  the  construction  of  oontracts  is 
to  ascertain  the  real  intention  of  the  parties;  and  with  this 
view  the  whole  contract  and  all  its  provisions,  together  with 
the  relations  of  the  parties  towards  each  other,  will  be  con- 
sidered; and  effect  will  be  given  to  the  intent  thus  ascer- 
tained, however  clumsily  the  instrument  may  be  worded, 
and  however  grossly  it  may  violate  the  strict  rules  of  gram- 
matical construction.  (Racouillat  v.  Sansevain,  32  Oal. 
876 ;  Hancock  v.  Watson,  18  Cal.  137;  McNeil  v.  Shirley,  88 
Cal.  202 ;  Saunders  v.  Clarh,  29  Cal.  299 ;  Brarman  v.  Me- 
side,  10  Cal.  105,  106.)  Tested  by  the  rules  of  construc- 
tion adopted  in  these  cases,  there  can  be  no  doubt,  I 
think,  that  the  approval  of  Sutter  was  a  condition  prece- 
dent to  the  exercise  of  the  power  of  sale  and  conveyance 
conferred  upon  Saunders,  and  that  the  latter  had  no  power 
to  sell  or  convey  the  land  without  the  previous  consent  of 
Sutter.  His  consent  must  be  aflSrmatively  shown,  and  will 
not  be  presumed.  (Hill  on  Trustees,  4th  Am.  Ed.  747,  and 
cases  cited ;  Sympson  v.  Hotm^,  Prec.  Ch.  474 ;  Barber  v. 
Cory,  1  Keman,  397 ;  Oreenham  v.  Oibbenson,  10  Bing.  363 ; 
Wright  v.  WaJceford,  17  Ves.  454 ;  Warlmrton  v.  Fam,  16 
Sim.  626.)  There  being  no  proof  in  this  cause,  that  Sut- 
ter has  at  any  time  consented  to  or  approved  of  the  con- 
veyance to  Tevis,  the  deed  from  Saunders  was  inoperative 
to  conv^  the  title  which  he  held  in  trust;  and  the  plaintiff 
therefore  acquired  no  title  under  his  deed  from  Tevis. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 

The  foregoing  opinion  was  delivered  at  the  January  term, 
1872,  and  a  rehearing  having  been  granted,  the  following 
opinion  was  delivered  at  the  April  term,  1874. 
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By  the  Courts  Rhodes^  J. : 

Assuming  that  the  deed  of  Bobinson  and  others  to  Saun- 
ders, conveyed  to  the  latter  the  l^al  title  to  the  premiseSi 
the  question  presented  for  consideration,  is  whether  the 
legal  title  passed  by  the  deed  of  Saunders  to  Tevis.  This 
involves  the  construction  of  the  clause  in  the  deed  of  Bob- 
inson and  others  to  Saunders,  to  the  effect  that  the  latter 
was  thereby  empowered  to  sell  and  convey  the  lands,  "  sub- 
ject, however,  to  the  appeal  of  said  John  A.  Sutter."  The 
opinion  heretofore  delivered  on  that  question  will  stand  as 
the  opinion  of  the  Court  The  word  *'  appeal,"  was  in- 
serted, we  think,  by  a  clerical  error,  for  the  word  "  ap- 
proval," and  will  be  so  read  in  an  action  at  law,  and  resort 
need  not  be  had  to  a  Court  of  equity,  for  a  reformation  of 
the  instrument  in  that  respect.  The  deed  of  Saunders  to 
Tevis,  without  the  approval  of  Sutter,  would  not  pass  the 
l^al  title  to  the  lands.  The  approval  of  Sutter  must  be 
shown,  and  as  the  title  would  not  pass  without  such  ap- 
proval, the  approval  must  be  in  writing. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial.    Remittitur  forthwith, 

Mr.  Justice  MoKinstby  did  not  express  an  opinioiu 


[No.  10,080.] 

THE  PEOPLE  V.  INDIAN  PETER 

Abbbst  of  JuDOMBiTF  IN  Cbimimal  Ga8b. —  If  B  Committing  mBglstnte,  1m> 
fore  whom  an  examination  is  aboat  to  be  held,  with  the  asaent  and  coii« 
enrrence  of  the  district  attorney,  promises  a  person  under  arrest,  that 
If  he  will  become  a  witness  for  the  people,  against  other  persons  then 
mider  arrest  for  the  same  olfente,  he  shall  be  acquitted,  and  the  defend- 
ant, Induced  by  such  promise,  testifies  and  Implicates  himself,  Bnd  la 
afterwards  indicted,  these  facts  do  not  furnish  ground  for  a  motion  la 
arrest  of  a  judgment  of  conviction. 

IDBM. —  The  only  grounds  on  which  a  motion  In  arrest  of  judgment  to  m 
criminal  case  can  be  based,  are  those  mentioned  \n  the  statnttt. 

DlSCHABGB    OF    PBISONEB    WUBM    OK    TBIAL. — A    pfomise    Of    tmmimlfy 
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punishment,  made  1x7  ^  proaecnting  attorney,  or  a  committing  mag- 
latrate,  to  a  person  charged  with  a  crime.  If  he  will  become  a  witness  for 
the  people  against  others  charged  with  the  same  crime,  famishes  no 
ground  for  discharging  the  prisoner  from  prosecution,  when  on  trial. 

lom . —  The  discharge  of  a  prisoner,  that  he  may  be  a  witness  against  others, 
must  be  made  at  the  trial,  before  the  defendant  has  gone  into  his  de- 
fense, by  the  Court  of  its  own  motion,  or  upon  the  application  of  the 
district  attorney. 

IDIM. — ^A  defendant.  In  a  criminal  case,  cannot  be  discharged  from  the  in- 
dictment, without  a  trial,  except  in  the  case  provided  for  by  the  statute. 

Appeal  from  the  District  Court  of  Eighth  Judicial  Dis- 
trict, Humboldt  County. 

The  facts  are  stated  in  the  opinion. 

Chamberlain  &  DeHaven  and  James  Eanna,  for  Appel- 
lant, cited  Bishop's  Crim.  Proc,  Sec.  608,  note  1 ;  People  v. 
Whipple,  9  Cowen,  716,  and  Commonwealth  v.  Knapp,  10 
Pick.  484. 

AUomey-Oeneral  Love,  for  Respondents,  argued  that  the 
matter  must  be  determined  by  the  Penal  Code. 

By  the  Court,  Wam*aob,  C.  J. : 

The  defendant  was  indicted  for  the  crime  of  murder,  and, 
being  put  upon  his  trial,  moved  the  Court  to  direct  his  dis- 
charge, and  in  support  of  the  motion  read  to  the  Court  the 
following  stipulation  of  facts,  signed  by  the  District  At- 
torney: "Defendant  was  arrested  on  said  charge  (the 
charge  upon  which  the  indictment  proceeds)  and  taken  be- 
fore a  committing  magistrate,  without  counsel  or  knowl- 
edge of  his  rights*  He  was,  by  said  ma^strate,  informed 
and  made  to  believe  that  if  he  would  become  a  witness  for 
the  people  against  two  persons  charged  with  the  same  of- 
fense, to  wit :  The  People  v.  John  Benoist,  and  The  People  v. 
Frank  Page,  the  defendant  would  thereby  be  acquitted  of 
any  crime  therein,  and  that  not  a  hair  of  his  head  should 
be  harmed.  The  District  Attorney,  with  knowledge  of  that 
fact,  used  defendant  as  a  witness  for  the  People  in  said  two 
cases.  That  in  said  cases  the  defendant  fully  testified  for 
the  People,  at  the  request  of  the  District  Attorney,  and  in 
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said  testimony  implicated  himself.  That  he  thereby  de- 
stroyed the  value  of  his  testimony,  and  effectually  shut  out 
any  defense  he  might  have  had  to  such  charge."  The  mo- 
tion was  denied,  and  the  defendant  excepted  to  the  ruling 
of  the  Court.  The  trial  thereupon  proceeded,  and  a  verdict 
of  guilty  of  murder  in  the  second  degree  having  been  re- 
turned, the  defendant  moved  in  arrest  of  judgment,  rely- 
ing in  support  of  the  motion  upon  the  stipulation  and  the 
fact  therein  set  forth.  The  motion  in  arrest  being  denied, 
this  appeal  is  brought,  and  the  counsel  for  the  prisoner  ex- 
pressly waives  all  errors  in  the  record,  if  any,  except  ^uch 
as  arise  upon  the  denial  of  the  motion  to  discharge  and  the 
motion  in  arrest  of  judgment. 

1.  It  is  settled  here,  that  the  only  grounds  upon  which  a 
motion  in  arrest  of  judgment  oan  be  supported  are  those 
which  are  enumerated  in  the  statute;  that  is,  upon  certain 
defects  appearing  in  the  indictment  upon  which  the  verdict 
is  found.  (Penal  Code,  Sec.  1,004;  Id.  Sec.  1,185.)  Tlio. 
motion  in  arrest  not  beins:  based  upon  any  one  of  the  enumer- 
ated grounds,  was  properly  denied. 

2.  Nor  was  there  any  error  in  denying  the  motion  of  the 
prisoner,  made  during:  the  progress  of  the  trial,  that  he  be 
discharfi:ed  from  further  prosecution.  The  underst-anding 
had  between  the  committing  magistrate  and  the  prisoner, 
and  the  acquiescence  of  the  District  Attorney  therein,  fur- 
nish in  themselves  no  reason,  in  point  of  mere  law,  for  the 
dismissal  of  proceedings  against. the  prisoner.  Those  of- 
ficers had  no  authority  to  promise  the  accused  a  pardon,  or, 
what  is  the  same  thing,  immunity  from  punishment,  if  he 
would  testify  against  the  others.  The  English  practice  of 
admittiusr  accomplices  to  rfve  evidence  against  their  associ- 
ates, under  an  implied  promise  of  pardon,  on  condition  of 
their  disclosing  the  whole  truth,  had  reference  to  persons 
already  under  indictment,  as  well  as  in  custody.  It  was 
done  only  upon  motion  of  the  prosecutor  made  to  the  Court, 
arf?  in  the  exercise  of  a  hio'h  judicial  discretion. 

But,  wffK  us,  tVe  pTooeeJfiner  T»  TefirnTaf'><!  ^V  ofatnfe,  wbioK 
provides,  that  when  two  or  more  persons  are  included  in 
the  same  indictment,  the  Court  may,  at  any  time  before  the 
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defendants  have  gone  into  their  defense,  on  the  application 
of  the  District  Attorney,  direct  any  defendant  to  be  dis- 
charged from  the  indictment,  that  he  may  be*  a  witness  for 
the  people,  and  that  the  order  of  discharge  shall  be  a  bar 
to  another  prosecution  for  the  same  offense.  (Penal  Oode^ 
Sec  1,099 ;  Id.  1,101.)  So,  upon  its  own  motion,  or  upon 
the  application  of  the  District  Attorney,  the  Oonrt  may,  in 
furtherance  of  justice,  order  an  action  or  indictment  to  be 
dismissed  —  the  reasons  of  such  dismissal  being  entered  of 
record  (Id.  1,385)  ;  and  such  order  is  a  bar  to  another  prose- 
cution for  the  same  offense,  if  it  be  a  misdemeanor,  but 
not  a  bar  if  it  be  a  felony,  (Id.  1,387). 

The  statute  having  thus  designated  the  cases  in  which, 
and  the  proceedings  by  which,  an  indictment  may  be  dis- 
missed and  a  discharge  awarded  the  accused  without  actual 
trial,  must  be  taken  to  exclude  all  other  cases,  or  cases  not 
provided  for  by  its  terms. 

It  results  that  the  judgment  must  be  affirmed,  and  it  is  so 
ordered. 


[No.  10,074.] 

THE  PEOPLE  V.  JOHN  BEOWIT. 

TlAKSCim  XV  Cbimihax.  Casi. — ^A  Btatement  of  the  erldence  In  a  erimlnml 
caw,  which  1b  not  a  part  of  tho  bill  of  exceptloni  certified  by  the 
judge,  will  not  be  taken   Into  consideration  by  the  Appellate  Conrt 

CHALinffoa  TO  THi  Pank.. — An  amended  challenge  to  the  panel  of  Jnrors, 
la  a  anbatltnte  for  the  original. 

Btxdbncb  on  Challinob  to  Panvl  of  J/1B0B8. — On  a  challenge  to  the 
panel  of  jnrors  In  a  criminal  case,  the  defendant  cannot  offer  his  6m 
parte  affidavit  In  evidence  in  support  of  the  challenge.  On  such  chal- 
lenge there  mast  be  an  oral  examination  of  the  witnessee  in  open  Court, 
where  they  may  be  cross-examined. 

Inm. — A  defendant  cannot,  by  incorporating  his  em  parte  affidavit  into  his 
statement  of  the  grounds  of  challenge  to  the  panel  of  Jnrors,  make  it 
evidence  of  the  facts  averred  In  the  statement. 

QcJuncATioif  OF  JosoB. — ^A  person  is  not  disqualifled  as  a  Juror  in  a  cause, 
because  he  has  formed  an  opinion  from  what  he  has  heard  concerning 
the  guilt  or  Innocence  of  the  accused  which  it  would  require  evidence  to 
remove.  If  the  opinion  is  not  an  nnquallfled  one,  and  the  joror  is  willing 
to  give  the  accused  a  fair  trial. 
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statement  of  Facts. 

IDBM. — A  person  Is  not  disqualified  from  being  a  Jnror  In  a  criminal  ease 
because  be  Is  unable,  wben  questioned,  to  define  tbe  word  "  qualified.'* 

PosBESsioN  OF  Stolxn  Fbopbbtt. —  Tbere  Is  no  error  In  charging  the  jury 
that  the  mere  possession  of  stolen  property  will  not  justify  a  yerdlet  of 
guilty,  but  there  most  be  proof  of  other  facts  tending  to  establish  the 
guilt  of  the  accused;  provided,  all  the  facts  in  evidence  proTe  defend- 
ant's guilt  beyond  a  reasonable  doubt 

Appkat.  from  the  County  Court,  Nevada  County. 

The  defendant  was  indicted  for  stealing  a  mare  at  the 
County  of  Nevada,  on  the  20th  day  of  November,  1872. 

The  trial  was  had  at  the  August  term,  1873.  A  venire 
was  issued  to  the  Sheriff  to  summon  a  panel  of  twenty-four 
jurors.  When  the  case  was  called  for  trial,  the  defendant 
challenged  the  panel,  and  based  his  challenge  on  an  af- 
fidavit filed.  The  affidavit  alleged  that  the  accused  could 
not  have  a  fair  trial,  because  the  jurors  were  prejudiced 
against  him;  that  the  Sheriff  and  Under  Sheriff  had  fre- 
quently stated  that  he  was  guilty,  and  were  prejudiced 
against  him,  and  had  summoned  jurors  who  were  prejudiced 
against  him.  Attached  to  the  affidavit  was  a  paper  con- 
taining a  challenge  to  the  panel,  and  assigning  causes 
similar  to  those  stated  in  the  affidavit.  The  Sheriff  and 
Under  Sheriff  were  then  sworn,  and  the  challenge  was  over- 
ruled by  the  Court 

J.  W.  Lockwood  was  called  as  a  juror,  and,  on  examina- 
tion as  to  his  qualifications,  after  being  challenged  by  tho 
defendant  for  bias,  said,  he  had  an  opinion  from  what  he 
had  heard  concerning  the  facts  of  the  case.  That  it  would 
take  evidence  to  establish  it,  whether  true  or  false.  That 
he  understood  the  meaning  of  the  word  "qualified"  to  be, 
when  a  thing  is  proved  to  be  a  fact,  then  it  is  qualified,  and 
then  is  so,  to  a  certainty.  That  he  had  an  opinion  which 
was  an  unqualified  opinion,  as  to  the  guilt  or  innocence  of 
the  accused. 

On  cross-examination  by  the  District  Attorney,  the  juror 
said  he  had  never  formed  an  unconditional  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  but  could  give  him 
an  impartial  trial.  The  District  Attorney  denied  the  chal- 
lenge, and  the  Court  overruled  it. 
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W.  A.  Sigoumey  was  also  called  as  a  juror,  and,  on  ex- 
amination as  to  his  qualifications,  said  he  had  formed  an 
opinion  which  it  would  require  evidence  to  remove.  That 
this  opinion  was  formed  from  what  he  had  heard  people  say 
about  the  case.  He  did  not  consider  this  an  unqualified 
opinion. 

On  examination  by  the  District  Attorney,  the  juror  said 
the  opinion  he  had  formed  was  based  entirely  upon  hearsay. 
That  it  was  not  an  unqualified  opinion.  That  he  could  try 
the  case  fairly  and  impartially,  regardless  of  the  opinion 
formed. 

The  defendant's  counsel  challenged  the  juror  for  bias. 
The  District  Attorney  denied  the  challenge,  and  the  Court 
overruled  it.  The  defendant  was  adjudged  guilty,  and  ap- 
pealed. 

The  other  facts  are  stated  in  the  opinion. 

/.  J.  Caldwell,  for  the  Appellant,  argued  that,  as  the  de- 
fendant's aflidavit  stated  that  the  Under  Sheriff  who  sum- 
moned the  jury  had  expressed  his  opinion  of  the  guilt  of 
the  defendant,  the  challenge  to  the  panel  was  well  taken, 
and  the  challenge  to  the  jurors  Sigoumey  and  Lockwood 
was  well  taken,  and  that  the  charge  of  the  Court  was  errone- 
ous as  to  the  possession  of  stolen  property. 

John  L,  Love,  Attorney-General,  for  the  People,  argued 
that  the  affidavit  of  the  defendant  was  not  admissible  to 
prove  anything  on  the  challenge  to  the  panel,  and  cited 
Penal  Code  (Sec.  1,082),  and  that  the  challenges  to  the 
jurors  Sigoumey  and  Lockwood  did  not  state  whether  they 
were  made  for  actual  or  implied  bias,  and  the  examination 
of  the  jurors  did  not  disclose  any  bias.  As  to  the  charge 
of  the  Court,  he  cited  People  v.  Chambers,  18  Cal.  382; 
People  V.  Ah  Ki,  20  Cal.  178 ;  and  People  v.  Redundo,  44 
Cal.  538. 

By  the  Court,  McKinstby,  J.: 

The  writing  purporting  to  be  a  statement  of  evidence, 
cannot  be  regarded.  It  constitutes  no  part  of  the  Bill  of 
Exceptions  certified  by  the  County  Judge. 
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The  defendant  filed  an  affidavit,  and  then  challenged  the 
panel  of  jurors  "  for  the  reasons  set  forth  in  the  affidavit/' 
The   prosecuting   officer    demurred    to   the   challenge,    and 
the  defendant  amended  by  filing  a  separate  paper.      The 
amended  challenge  was  a  substitute  for  the  original.     But 
if  the  two  could  be  considered  as  one,  the  affidavit  was  not 
offered  as  evidence  to  support  the  challenge.     Had  it  been, 
the  Court  below  would  have  sustained  an  objection  to  its 
introduction.      A   witness  cannot   substitute   his   ex  parte 
affidavit  for  an   oral  examination   and  cross-examination; 
nor  can  a  defendant,  by  incorporating  his  own  affidavit  into 
his  statement  of  the  grounds  of  a  challenge,  make  it  evidence 
of  the  facts  averred  in  the  statement.     The  challenge  is  the  . 
pleading;  its  averments  must  be  proved  by  legal  evidence. 
The  amended  challenge  was  denied  by  the  District  Attor- 
ney, and  the  only  witnesses  examined  at  the  trial  of  the 
issue  thus  made  were  the  Sheriff  and  his  Under  Sheriff, 
Potter.     The  County  Court  overruled  the  challenge,   and 
we  do  not  think  this  ruling  should  be  disturbed. 

Nor  was  there  any  error  in  overruling  the  challenges  to 
the  jurors  Lock  wood  and  Sigoumey.  That  the  former  waa 
unable  accurately  to  define  the  word  "  qualified,"  does  not 
prove  that  he  was  disqualified. 

The  appellant  has  separated  from  that  which  precedes 
and  follows  it,  the  following  language  in  the  charge  of  the 
Court:  "If  you  believe,  from  the  evidence,  that  the  de- 
fendant was  found  in  possession  of  the  mare  described  in 
the  indictment,  after  the  alleged  taking,  this  is  a  circum- 
stance tending  to  show  guilt,  but  not  sufficient,  standing 
alone  and  unsupported  by  other  evidence,  to  warrant  you 
in  finding  him  guilty;  there  must,  in  addition  to  proof  of 
the  possession  of  stolen  property,  be  proof  of  corroborat- 
ing circumstances  tending  to  establish  guilt.  These  cor- 
roborating circumstances  may  consist  of  acts  or  conduct, 
or  declarations,  or  any  other  circumstances  tending  to  show 
the  guilt  of  the  accused." 

It  is  objected  that  by  this  instruction  a  conclusive  effect 
is  given  to  any  circumstances^  however  trivial,  after  poaseB- 
sion  is  shown. 


i 
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We  do  not  think  this  criticism  is  justified  by  the  words 
employed,  and  are  quite  sure  that  no  such  impression  could 
have  been  made  on  the  minds  of  the  jurors  by  the  charge  as 
a  whole.  The  jury  had  just  been  informed  that  mere  posses- 
sion, ^'  however  soon  after  the  taking,"  was  not  sufficient 
to  justify  a  conviction,  and  immediately  afterward  were 
told  that,  if  the  possession  was  proved,  and  there  was  also 
proof  of  other  circumstances  tending  to  establish  the  guilt 
of  the  accused,  "they  could  consider  the  fact  of  the  pos- 
session, together  with  such  corroborating  circumstances, 
and  ^ve  them  such  weight  as  they  believed  them  entitled 
to."  The  Court  explained  the  rule  as  to  the  degree  of  evi- 
dence necessary  to  a  conviction  in  criminal  cases;  that  the 
jury  must  be  convinced  to  a  "moral  certainty,"  "beyond 
a  reasonable  doubt;"  and  at  the  request  of  defendant, 
charged:  "All  the  circumstances  must  not  only  be  consist- 
ent with  defendant's  guilt,  but  inconsistent  with  any  other 
rational  conclusion." 

Thus,  the  context  considered,  the  charge  in  effect  de- 
clared that  mere  possession  of  stolen  property  would  not 
justify  a  verdict  of  "  guilty ;"  that  there  must  be  proof  of 
other  facts  tending  to  establish  guilt,  and  all  the  facts  must 
prove  guilt  beyond  every  reasonable  doubt 

Judgment  and  order  denying  a  new  trial  affirmed. 

2tr.  Justice  Bhodbs  did  not  express  an  opinion. 


[Na  10,082.] 

THE  PEOPLE  V.  WM,  B.  O'NEIL. 

Jumr  XV  CuMiif AL  Cabb. — ^A  jury  tai  a  erimlnal  caie  mii8t»  within  the  mean- 
ing cf  the  eonfttitntlon,  consist  of  twelye  men.  The  defendant  cannot 
consent  to  be  tried  hy  a  jnrj  composed  of  a  less  nnmber. 

IvmcTHKNT. — ^An  Indictment  which  charges  the  defendant  with  feloniously 
assaulting  a  female,  hy  throwing  her  on  her  hack*  and  attempting  to 
have  sexnal  Intercourse  with  her,  with  Intent  to  outrage  her  person, 
does  not  charge  an  assault  with  Intent  to  commit  rape. 

AUiSOATiON  IN  iNDicTMiMT. — ^An  Indictment  must  allege  that  the  offense 
was  committed  within  the  county  In  which  It  Is  found. 
Gau  Bnps.  XLyiII.^17 
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Appeai,  from  the  Ooimty  Court,  Del  Norte  County. 

The  charging  part  of  the  indictment  was  as  follows: 
*'  The  said  William  O'Neil,  on  the  9th  day  of  April,  a.  d. 
1873,  and  previous  to  the  time  of  finding  this  indictment, 
on  the  point  west  of  Crescent  City,  did  unlawfully  and 
feloniously  assault  one  Hannah  Dunlay,  with  intent  to  out- 
rage her  person,  by  throwing  her  (the  said  Hannah  Dun- 
lay)  on  her  back,  and  attempting  to  have  sexual  intercourse 
with  her;  all  of  which  is  contrary,"  etc. 

The  defendant  consented  to  be  tried  by  a  jury  of  eleven 
men.     He  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Chamherlin  and  De  Haven,  for  Appellant,  cited  Norval  v. 
Wwe,  2  Wis.  22  j  Carpenter  y.  The  State,  4  How.  (Miss.) 
163;  Jackson  v.  The  State,  6  Blackf.  (Ind.)  451;  Doebler 
V.  The  Commonwealth,  8  S.  and  R.  236;  People  v.  Trim, 
87  Cal.  274 ;  Cancemi  v.  The  People,  18  N.  Y.  128. 

Attomey-Oeneral  Love,  for  Respondents. 

By  the  Court,  Rhodes,  J. : 

The  defendant  was  convicted  of  an  assault,  with  intent  to 
commit  rape.  The  verdict  was  rendered  by  a  jury  consist- 
ing of  only  eleven  jurors;  and  this  is  assigned  by  the  de- 
fendant as  error.  The  Attorney-General  confesses  the 
error;  and  it  may  be  added  that  the  authorities  cited  by 
the  defendant  establish  the  proposition  that  a  jury  in  a 
criminal  action  must,  within  the  meaning  of  the  constitu- 
tion, consist  of  twelve  men. 

The  indictment  does  not  charge  an  assault  with  intent  to 
commit  rape.  It,  at  best,  only  charges  an  assault  It  is 
not  alleged  that  the  offense  was  committed  within  the 
county  in  which  the  defendant  was  indicted. 

Judgment  reversed,  and  cause  remanded  Remittitur 
forthwith. 
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[No.  2,278.1 

GEORGE  W.  TTIER  v.  CHARLES  A.  GRANGER, 
SAMUEL  nSHER,  ZENAS  FISHER,  ARCHIE 
WOODWARD  AWD  JOHN  FREEBORN. 

BiQHTS  AND  DUTIB8  UF  Tbusthb. —  When  a  conyeyaiice  la  made  to  a  person 
as  tmstee,  and  he,  at  the  same  time,  executes  and  delivers  to  the  grantor 
a  declaration  In  writing  In  which  there  is  no  ambiguity,  stating  the 
objects  and  purposes  of  the  trust,  the  powers  and  duties  of  the  trustee, 
with  reference  to  the  trust  estate,  are  to  be  ascertained  from  the  deed 
and  the  declaration ;  and  when  so  ascertained,  the  rights  and  duties  of 
the  parties  must  be  controlled  thereby. 

BiQBT  OF  Tbdbtsb  TO  PossBssiON  OF  Tbust  Pbopbbty. — ^If  the  owner  of 
land  who  is  indebted  to  another  person,  conveys  the  same  to  a  third  per- 
son in  trust,  and  the  trustee  makes  a  declaration  of  the  trust  la  writing. 
In  which  it  is  stated  that  he  holds  the  land  in  trust  to  sell  the  same  at 
the  end  of  sixty  days  and  apply  the  proceeds  to  the  payment  of  the  debt 
of  the  cestui  que  truai,  unless  within  said  time  the  cestui  que  trust  finds 
a  purchaser  who  will  pay  the  debt  to  the  trustee,  and  then  to  convey  the 
land  to  such  purchaser  upon  such  terms  and  conditions  as  the  cestui  que 
trust  may  dictate*  the  trustee  has  not  the  right  to  the  possession  of  the 
land  during  the  sixty  days,  nor  afterwards. 

tmc — In  such  case,  if  the  debt  is  satisfied  before  a  sale  and  conveyance 
made  by  the  trustee  in  pursuance  of  the  terms  of  the  trust,  equity  will 
compel  the  trustee  to  make  a  conveyance  to  the  cestui  que  trust  or  his 
assigns,  upon  the  payment  of  the  amount  due  the  trustee  for  hir 
services  and  expenses. 

ImM. —  In  such  ease  the  oetful  que  trust,  or  his  assigns,  may  continue  in 
the  use  and  possessioo  of  the  property  until  a  salo  and  conveyance  of 
the  same,  in  pursuance  of  the  terms  of  the  trust. 

Vjsctmbnt  bt  Tbustbb  to  Rbcovbb  Tbust  Bstatb. — A  trustee  to  whom 
land  is  conveyed  by  a  debtor,  with  power  to  sell  and  use  the  proceeds 
in  payment  of  the  debt  and  the  expenses  of  the  trust,  and  whose  powers 
and  duties  are  prescribed  by  a  declaration  of  trust  in  writing,  and  who 
merely  holds  the  title  in  trust  as  security  for  the  debt,  cannot  maintain 
ejectment  against  the  cestui  que  trusit,  or  his  assigns,  to  recover  the  land. 

AppifiAx  from  the  District  Oaurt^  Fifth  Judicial  District, 
County  of  San  Joaquin. 

John  F.  Stayton,  W.  H.  Devries  and  John  F.  Smith  gave 
their  joint  and  several  promissory  note  to  W.  M.  Ryer  for 
the  sum  of  forty-six  hundred  dollars,  payable  on  the  22d 
day  of  October,  1862.  As  between  the  makers  of  the  note, 
Stayton  was  to  pay  one  half  of  it;  and,  on  the  7th  day  of 
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January,  1863,  the  note  had  been  placed  by  Ryer  in  the 
hands  of  the  plaintiff,  who  was  an  attorney,  for  collection. 
On  the  last  named  day,  one  half  the  amount  due  on  the  note 
was  three  thousand  and  five  dollars,  and  Stayton  ezecated 
to  the  plaintiff  a  deed  of  a  tract  of  land  in  San  Joaquin 
County,  and  at  the  same  time  the  plaintiff  executed  to 
Stayton  a  declaration  of  trust,  of  which  the  following  is  a 
copy: 

"  To  whom  it  may  concern : —  This  writing  witnesseth  that 
John  F.  Stayton  has  this  day  assigned  and  conveyed  to  me 
all  his  interest  in  certain  swamp  and  overflowed  land  situ- 
ated in  township  four  north,  range  five  east,  Mount  Diablo 
Meridian,  being  seventeen  hundred  and  sixty  acres,  and 
sections,  or  parts  of  sections  Nos.  21,  22,  27,  28,  33  and  34, 
respectively,  and  surveys  Noe.  62,  63,  64  and  477,  respec- 
tively; and  also  his  interest  in  certain  Gk>vemment  lands, 
open  to  preemption,  situated  in  the  same  township^  range 
and  meridian  as  above,  containing  seven  hundred  and 
twenty  acres,  being  parts  of  sections  twenty-eight  and 
thirty-two,  in  trust  for  the  following  uses  and  purposes,  to 
wit:  at  the  end  of  sixty  days  from  this  date  to  bargain,  sell, 
assign  and  convey  the  same  to  such  person  or  persons,  and 
for  such  price  or  prices  and  upon  such  terms  and  conditions 
as  I  may  see  fit,  and  the  net  proceeds  realized  from  such  sale 
or  assignment,  to  apply  to  the  payment  of  one  half  of  the 
amount  due,  principal  and  interest,  on  a  certain  promissory 
note,  signed  by  said  Stayton  and  others,  dated  October  22, 
1860,  for  four  thousand  six  himdred  dollars,  and  interest, 
at  one  and  one  half  per  cent,  per  month,  payable  to  Wm. 
M.  Eyer  or  order,  on  or  before  October  22d,  a.  d.  1862,  on 
which  said  note  there  is  due  to-day,  principal  and  interest, 
six  thousand  and  ten  dollars,  one  half  being  three  thousand 
and  five  dollars,  and  the  balance,  if  any  remaining,  (after 
paying  myself  my  charges  and  costs)  to  pay  to  him,  said 
Stayton  or  his  assigns,  unless  at  any  time  within  said  sixty 
days  the  said  Stayton  or  his  assigns,  shall  find  me  a  pur* 
chaser  for  the  said  land  so  conveyed  to  me  as  above,  either 
absolute  or  conditional,  who  will  advance  and  pay  to  me 
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^  in  gold  coin  "  the  amount  of  one-half  of  said  note,  princi- 
pal and  interest,  due  at  the  time  of  such  advance  or  pay* 
ment,  and  also  my  charges,  costs  and  expenses  incurred  by 
reason  hereof,  then  and  in  such  case  to  convey  and  assign 
the  said  Stayton's  interest  in  the  above  mentioned  lands, 
as  conveyed  and  assigned  to  me,  as  aforesaid,  to  such  pur^ 
chaser  or  purchasers  and  upon  such  terms  and  conditions 
as  said  Stayton  or  his  assigns  may  dictate  to  me.  Such 
conveyance  or  assignment,  or  conveyances  or  assignments^ 
to  be  at  the  cost  and  charge  of  said  Stayton  or  his  assigns. 

Witness  my  hand  and  seal  this  7th  day  of  January,  a.  d. 
1868. 

GEO.  W.  TYLEK.     [u  s.]  " 

At  the  time  of  the  conveyance  to  the  plaintiff,  the  land 
was  subject  to  a  lien  by  attachment  in  the  suit  of  Frank 
Stewart  v.  John  F.  Stayton,  and  was  in  the  possession  of 
Stayton.  Judgment  was  entered  in  the  attachment  suit, 
and  the  land  was  sold  and  bid  in  by  A.  N.  Fisher,  for  his 
own  benefit  and  the  benefit  of  defendants,  Samuel  Fisher 
and  Zenas  Fisher.  Within  six  months  of  the  sale,  and 
before  October,  1863,  the  plaintiff  paid  to  the  Sheriff  the 
amount  necessary  to  redeem  the  land  from  the  sale.  Be- 
fore said  redemption,  the  defendants  entered  into  the  posses- 
sion of  the  land,  and  were  in  the  possession  at  the  com- 
mencement of  this  suit. 

After  the  conveyance  to  the  plaintiff,  and  before  the  com- 
mencement of  this  suit,  Devries,  one  of  the  makers  of  the 
note,  paid  the  whole  sum  due  thereon,  except  the  sum  of 
six  hundred  and  eighty-nine  dollars.  The  plaintiff,  before 
the  commencement  of  the  suit,  had  delivered  the  note  to 
Ryer,  and  was  not,  from  the  time  of  the  delivery,  authorized 
by  Ryer  to  collect  the  remainder  due  on  the  note.  It  does 
not  appear  what  was  the  date  of  the  payment  by  Devries,  or 
the  date  when  the  plaintiff  delivered  the  note  to  Ryer.  The 
plaintiff,  in  October,  1863,  advertised  the  land  for  sale, 
and,  on  the  10th  day  of  November,  1863,  sold  it  to  defend- 
ant Woodward  for  seven  hundred  dollars.  One  of  the  con- 
ditions of  the  sale  was  that  the  plaintiff  should  place  Wood- 
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ward  in  possession  of  the  land.  Woodward  paid  only  part 
of  the  purchase-money^  and  did  not  receive  a  deed  from 
Tyler.  The  payment  of  the  remainder,  and  the  execution 
of  the  deed,  were  deferred  until  the  plaintiff  could  place 
Woodward  in  possession,  and  this  action  was  brought  to 
enable  the  plaintiff  to  place  him  in  possession.  After  the 
plaintiff  had  delivered  the  note  to  Ryer,  the  latter  trans- 
ferred it  to  the  defendant  Samuel  Fisher,  and  Fisher,  at 
the  time  of  the  commencement  of  this  action,  owned  it 
April  16,  1864,  Stayton  conveyed  to  defendant,  Samuel 
Fisher,  his  interest  in  the  land.  Defendant  Ghranger  was 
in  possession  by  the  consent  of  the  Fishers. 

This  suit  was  commenced,  on  the  12th  day  of  March, 
1864,  to  recover  possession  of  the  land,  and  damages  for  its 
detention. 

The  Court  below  took  an  account  of  the  amount  due  the 
plaintiff  for  his  services  as  attorney  and  as  trustee,  and 
rendered  a  judgment  in  his  favor  for  the  sum  of  four  hun- 
dred and  eighty  dollars,  but  did  not  direct  him  to  convey  the 
property  to  Stayton  or  his  assigns.    The  plaintiff  appealed 

The  other  facts  are  stated  in  the  opinion. 

O.  W.  Tyler,  in  pro.  per.,  for  the  Appellant 
J.  H.  Budd,  for  the  Respondents. 

By  the  Court,  Spragxjb,  J, : 

This  was  an  action  of  ejectment  by  a  trustee  of  an  express 
trust  against  subsequent  grantees  of  the  grantor  of  the  trust 
estate. 

The  complaint  alleges  an  absolute  conveyance  of  the 
premises  to  plaintiff  by  one  John  F.  Stayton,  and  also  the 
object  and  purpose  of  the  conveyance,  to  which  complaint 
is  attached  a  declaration  of  the  trust  made  and  executed  by 
plaintiff,  and  delivered  to  Stayton  at  the  same  time  of  the 
execution  and  delivery  of  the  deed  to  plaintiff. 

Defendants  demurred  to  plaintiff's  complaint  upoix  the 
ground,  among  others,  that  the  complaint  did  i/>t  state 
facts  sufficient  to  constitute  a  cause  of  action.     The  de* 


Aprils  1874.]  Ttleb  v.  Gbangeb.  263 


opinion  of  tho  Court — Spragae,  J. 


murrers  were  overruled,  and  defendants  then  answered,  not 
denying  the  material  allegations  of  the  complaint,  but  al- 
leging new  matter  in  the  nature  of  a  cross-bill  for  a  re- 
demption of  the  premises,  with  a  prayer  that  plaintiff  be 
decreed  to  convey  the  legal  title  held  by  him  to  Samuel 
Fisher,  one  of  the  defendants,  upon  the  payment  to  him  of 
his  reasonable  costs,  charges  and  expenses  in  relation  to 
said  land,  together  with  the  expenses  of  the  conveyance. 

The  substantial  averments  of  this  answer  are,  that  the 
conveyance  of  the  premises  in  controversy  to  plaintiff  by 
Stayton  was  intended  to  be  and  was,  in  fact  and  effect,  a 
mortgage  thereof  by  said  Stayton  to  secure  the  payment  of 
a  promissory  note  for  four  thousand  six  hundred  dollars, 
made  by  said  Stayton,  W.  H.  Devries  and  J.  F.  Smith: 
that  at  the  time  of  the  commencement  of  this  suit,  all  of 
said  note  had  been  paid  except  six  hundred  and  eighty- 
seven  dollars,  and  that  at  the  time  of  said  answer,  one  of 
the  defendants,  Samuel  Fisher,  was  the  owner  and  hold(  r 
of  said  note,  and  the  object  and  purpose  of  said  conveyancf-^ 
to  plaintiff  in  trust  has  been  fully  accomplished ;  that  plain- 
tiff had  never  attempted  to  execute  his  trust;  had  never 
performed  any  services  or  incurred  any  costs  or  expense?? 
in  the  performance  of  the  duties  devolved  upon  him  on  the 
acceptance  of  the  trust;  that  the  defendant,  Samuel  Fisher, 
is  the  legal  owner  of  all  the  right,  title  and  interest  that  J. 
F.  Stayton  had,  or  since  has  had,  in  the  premises  sued  for ; 
that  plaintiff  as  trustee  never  had,  and  never  was  entitled 
to  have,  the  possession  of  the  premises  sued  for;  that  Stay- 
ton  continued  in  possession  of  the  premises  from  the  time 
of  his  execution  of  the  deed  to  plaintiff  as  trustee  until  the 
month  of  October  thereafter,  when  he  delivered  possession 
of  the  same  to  one  A.  K.  Fisher;  that  subsequently  A. 
IN".   Fisher  delivered  the  possession  thereof  to  defendant 
Charles  A.  Granger,  whose  right  of  possession  is  not  yet 
ended  or  determined ;  that  the  cestui  que  trust  and  holder  of 
the  note  which  the  conveyance  of  the  premises  to  plaintiff 
was  intended  to  secure,  had  be^i  otherwise  secured  at  the 
time  Stayton  delivered  possession  to  A.  N.  Fisher  in  Oc- 
tober, 1863,  at  which  time  plaintiff  had  no  possession  or 
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control  of,  or  ri^t  of  possession  of,  the  note,  which  the 
conveyance  of  the  premises  to  him  in  trust  was  made  to 
secure,  and  no  ri^t  to  do  any  act  in  relation  to  the  same; 
that  the  defenilant,  Samuel  Fisher,  ever  has  been  ready  and 
willing,  and  is  etill  ready  and  willing,  to  pay  plaintiff  all  his 
reasonable,  proper  and  legal  expenses,  costs  and  charges  in 
relation  to  said  real  estate. 

Upon  tho  filing  of  this  answer  the  Court  ordered  that 
Wm.  Hicks,  Wm.  H.  Devires  and  M.  L.  Bird,  his  assignor 
in  insolyen<r|r,  J,  F.  Smith  and  J.  F.  Woodward  be  made 
defendants  and  summoned  to  answer;  and  subsequently 
these  new  pnrtiee,  with  the  exception  of  Smith,  appeared 
and  answered.      Something  more  than  three  years  there* 
after    Ihe   cause    seems    to   have   been    tried    before  the 
Court,  and  special  findings  of  fact  and  conclusions  of  law 
therein  filed  with  an  order  as  follows :    "  It  is  therefore 
ordered  that  this  cause,  the  attorneys  for  plaintiff  and  de- 
fendant in  open  Court  consenting  thereto,  be  referred  to 
the  Court  Commissioner  to  take  testimony  herein,  from 
which  may  be  determined  the  amount  to  which  the  said 
George  W.  Tyler  is  entitled  for  costs,  expenses  and  services 
rendered  In  and  about  the  business  of  collecting  payment 
of  said  note  as  attorney  at  law,  or  trustee  of  and  for  said 
W.  M.  Kyer,  and  that  said  Commissioner  make  report  at 
the  next  term  of  this  Court  *'     And  subsequently,  in  Sep- 
tember, 1868,  the  Commissioner  having  made  his  report, 
finding  the  amount  due  said  Tyler  to  be  four  hundred  and 
vighty  dollars,  the  Court  confirmed  the  report  and  rendered 
judgment  against  defendants  and  in  favor  of  plaintiff  in  the 
mm  of  four  hundred  and  eighty  dollars  and  costs  of  suit. 
7rom  this  judgment  plaintiff  alone  appeals,  without  any 
statement  on  appeal ;  hence  the  only  questions  presented  for 
Dur  consideration  are  those  only  arising  upon  the  judgment 
rolL 

Upon  the  triaj  of  the  case  as  made  by  the  complaint  of 
plaintiff,  the  answer  or  cross-complaint  of  defendants  and 
the  answers  of  Woodward,  Hicks,  Bird  and  Devries,  who 
had  been  brought  in  and  made  parties  by  order  of  tho 
Court,  the  Court  made  and  filed  its  findings  of  fact  and 
conclusions  of  law  substantially  as  follows: 
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That  on  the  7th  day  of  Jannaryy  1863,  John  F.  Stayton 
conveyed  to  plaintiff,  by  deed  duly  executed,  the  real  estate 
described  in  Exhibit  A  (being  the  declaration  of  truat)  at- 
tached to  the  complaint;  that  the  real  estate  was  so  con- 
veyed in  trust  that  at  the  expiration  of  sixty  days  from  its 
date  the  grantee  therein  mi^t  bargain,  sell,  assign  and  con- 
vey the  same,  and  apply  the  net  proceeds  realized  from 
such  sale  or  assignment  to  the  payment  of  one  half  of  tbi' 
amount  due,  principal  and  interest,  on  a  certain  promissory 
note,  signed  by  said  Stayton  and  others,  dated  October  22, 
1860,  for  four  thousand  six  hundred  dollars  and  interest  at 
one  and  one  half  per  cent,  per  month,  payable  to  William 
M.  Ryer  or  order  on  or  before  October  22,  1862,  and  the 
balance,  if  any  remaining  after  paying  the  charges  and 
costs  of  the  trustee,  to  be  paid  to  said  Stayton  or  his  as- 
signs; that  at  the  time  of  the  conveyance  as  aforesaid  to 
plaintiff  the  said  John  F.  Stayton  owed  to  one  William  M. 
Byer  the  one  half  of  a  note  for  four  thousand  six  hundred 
dollars  and  interest  thereon;  that  said  note  was  the  joint 
and  several  note  of  said  Stayton,  William  M.  Devries  and 
J.  F.  Smith,  and  that  the  portion  thereof  due  from  said 
Stayton  was  three  thousand  and  five  dollars ;  that  after  such 
conveyance  said  De^^^e8  paid  the  whole  of  said  note,  ex- 
cept about  the  sum  of  six  hundred  and  eighty-nine  dollars, 
and  that  after  such  payment  the  said  Devries  was  duly  dis- 
charged from  all  his  debts  and  liabilities  by  decree  duly 
entered  in  1864  in  the  County  Court  of  San  Joaquin 
County,  and  that  M.  L.  Bird  was  duly  appointed  assignee 
of  said  Devries,  and  that  the  said  payments  were  made  and 
said  discharge  obtained  before  the  commencement  of  this 
suit;  that  in  October,  1863,  defendants,  with  the  consent  of 
Stayton,  took  the  possession  of  the  premises  in  controversy, 
after  a  purchase  thereof  at  Sheriff's  sale,  before  the  time  of 
redemption  had  expired,  which  sale  was  by  virtue  of  a 
judgment,  which  was  a  lien  upon  the  premises  before  and 
at  the  time  the  trust  deed  was  made  to  plaintiff,  and  de* 
fendants  have  since  continued  in  possession  thereof;  that 
prior  to  the  commencement  of  this  suit  the  plaintiff  had 
delivered  to  said  Ryer  the  said  note  of  four  thousand  six 
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hundred  dollars^  and  at  the  time  of  its  deliveiy  there  re- 
mained due  in  full  payment  thereof  the  sum  of 

dollars^  and  that  from  and  after  the  delivery  of  said  note  to 
said  Ryer  the  plaintiff  was  not,  by  the  said  Ryer,  in  any 
manner  empowered  to  collect  the  balance  due  upon  said 
note,  nor  was  he  ever  authorized  by  said  Byer  to  sell  said 
premises  so  conveyed  to  him  for  the  purposes  in  these  find- 
ings stated;  that  no  portion  of  the  amount  due  upon  said 
note  from  said  Stayton  having  been  paid  to  said  Tyler  by 
Stayton^  and  no  portion  of  the  charges,  oosts  and  expenses, 
amounting  to dollars,  of  the  said  Tyler,  in  obtain- 
ing payment  of  said  note  in  favor  of  said  Byer,  having  been 
paid  to  the  said  Tyler  by  any  one,  he,  the  said  Tyler,  did, 
in  the  month  of  October,  1863,  advertise  said  real  estate  for 
sale  on  the  10th  day  of  November,  1863,  and  that  upon  said 
day  did  sell  the  same,  at  public  auction,  to  T.  J.  Wood- 
ward, a  party  to  this  suit,  for  the  simi  of  seven  hundred 
dollars;  that  one  of  the  conditions  of  such  sale,  expressed 
at  the  time  thereof,  was  that  the  purchaser  should  be  put 
in  possession  of  the  same ;  and  that  this  suit  on  the  part  of 
the  plaintiff  is  brought  to  recover  possession  thereof,  in 
order  that  he  may  deliver  the  same  to  Woodward,  the  pur- 
chaser as  aforesaid;  that  subsequent  to  the  delivery  of  said 
note  by  Tyler  to  Ryer,  whose  property  it  was,  he,  the  said 
Ryer  transferred  the  same  to  Samuel  Fisher,  one  of  the  de- 
fendants, upon  the  payment  to  him  by  said  Fisher  of  the 
sum  of  six  hundred  and  eighty-nine  dollars,  the  balance  due 
thereon,  and  at  the  time  of  the  trial  of  this  cause  the  said 
note  was  the  property  of  said  Samuel  Fisher;  that  at  the 
time  of  the  trial  of  this  action  the  said  Samuel  Fisher  had 
become  possessed  (by  deed  of  April  10,  1864,  executed  by 
John  F.  Stayton  to  Samuel  Fisher),  of  all  the  right,  title 
and  interest  that  the  said  Stayton  previously  had  in  and  to 
said  real  estate,  the  subject-matter  of  this,  suit,  and  that  at 
the  time  of  the  trial  hereof  the  said  Fisher  still  continued 
the  owner  of  said  Stayton^s  interest,  whatever  is  was  in  said 
real  estate. 

Upon  the  foregoing  facts  the  Court  pronounced  the  fol- 
lowing oondusions  of  law: 
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'^  If,  as  a  question  of  law,  the  plaintiff  herein,  from  the 
facts  above  found,  had  a  right  to  sell  said  real  estate,  then 
as  a  conclusion  of  law,  I  find  that  plaintiff  is  entitled  to  the 
possession  of  said  real  estate  as  against  defendants,  and  to 
a  judgment  against  said  defendants  for  two  hundred  and 
ninety-nine  dollars  per  month,  rents  and  profits,  since  the 
14th  day  of  ITovemher,  a.  ix  1863,  of  such  real  estate  and 
for  his  costs  of  suit. 

'*  Believing,  however,  that  said  plaintiff  had  no  right  at 
the  time  of  making  sale  of  said  premises  to  the  said  Wood- 
ward  to  sell  and  convey  said  premises,  and  further  belies-' 
ing  that  said  Tyler  as  the  attorney  at  law  of  the  said  Byer, 
having  in  his  hands  for  collection  the  said  note  of  fo\ir 
thousand  six  hundred  dollars,  did,  by  virtue  of  the  deed  to 
him  from  John  F.  Stayton,  of  date  January  7,  1863,  hold 
the  premises  therein  described  as  security,  and  not  other- 
wise, for  the  payment  of  the  said  note,  and  all  proper 
charges,  costs  and  expenses  incurred  on  the  part  of  the  said 
Tyler  in  oollecting  said  note;  and  defendants  in  their  an- 
swer admitting  that  such  was  the  object  and  purpose  of 
said  conveyance  as  made  between  the  said  Stayton  and  tho 
said  plaintiff,  and  having  in  their  answer  offered  to  pay  to 
plaintiff  all  just,  reasonable  and  proper  charges,  costs  and 
expenses  by  him  incurred  in  making  collections  upon  said 
note,  and  in  his  lawful  relations  to  the  premises  conveyed 
to  him  as  aforesaid,  I,  as  the  conclusions  of  law  from  the 
above  specified  facts,  and  upon  which  judgment  is  to  be 
entered  in  the  case,  do  find : 

**  First  —  That  said  conveyance  from  John  F.  Stayton  to 
plaintiff  was  given  and  intended  as  a  mortgage  to  secure  the 
payment  of  said  note  of  four  thousand  six  hundred  dollars, 
and  such  proper  charges,  costs  and  expenses  as  might  be 
incurred  by  plaintiff  in  making  collection  of  said  note. 

''Second  —  That  said  plaintiff  is  entitled  to  judgment 
against  defendants  for  such  sum  as  may  be  a  reasonable 
charge  for  his  services,  costs  and  expenses  in  and  about  the 
business  of  collecting  payment  of  said  note,  and  that  upon 
tie  payment  of  said  sum  to  said  plaintiff  (when  said  sum 
sEall  have  been  ascertained)  by  the  defendants,  that  the 
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defendant  Samuel  Fisher  is  entitled  to  have  and  receive  of 
and  from  the  said  plaintiff  a  deed  of  oonvejance  of  and  to 
the  premises  described  in  plaintiff's  complaint."  And  then 
follows  the  order  referring  the  case  to  the  Court  Commia- 
sioner  to  take  testimony  from  which  to  determine  the  sum 
to  which  plaintiff  is  entitled  for  his  costs  and  services  here- 
inbefore cited. 

The  conclusions  of  law  upon  the  facts  as  found  by  the 
Court,  are  manifestly  erroneous.  It  by  no  means  follows 
that  if  the  plaintiff  had  the  right  to  sell  and  convey  the 
premises  at  the  date  of  the  sale  to  Woodward,  he  had  the 
right  to  the  possession  of  the  same  himself,  or  to  undertake 
to  put  his  vendee  in  possession  thereof.  His  rights  in  the 
premises  as  well  as  that  of  his  grantor  in  trust,  or  his  as- 
signs, are  limited  and  fixed  by  the  declaration  of  trust  exe- 
cuted at  the  same  time  as  the  deed.  The  intentions  of  the 
parties  are  to  be  ascertained  from  these  instruments,  and 
when  so  ascertained,  the  rights  and  duties  of  the  parties  in 
reference  to  the  trust  estate  must  be  fixed  and  controlled 
ihefeby.    (Hill  on  Trustees,  842,  Notes  6  and  2.) 

By  the  deed  of  Stayton  to  appellant,  and  appellant's  de- 
claration of  trust  at  the  same  time  executed  and  delivered 
by  him  to  Stayton,  the  object  and  purpose  of  the  convey- 
ance, and  the  powers  and  duties  of  the  trustee  with  refer- 
ence to  the  trust  estate,  were  fully  and  clearly  expressed, 
hence  there  is  no  ambiguity  as  to  the  intention  of  the  par- 
ties to  the  transaction. 

The  grantor  was  the  debtor  of  Byer  to  the  extent  of  one 
half  the  amoimt  of  a  promissory  note  for  four  thousand  six 
hundred  dollars,  bearing  interest  at  the  rate  of  one  and  one 
half  per  cent,  per  month,  executed  by  him  with  Devries  and 
Smith,  and  the  conveyance  of  the  premises  described  in  the 
complaint  was  made  by  him  to  plaintiff,  Tyler,  as  security 
for  the  payment  of  one  half  the  amount  of  said  note. 
Plaintiff  then  held  the  legal  title,  with  power  at  the  end  of 
sixty  days  to  sell  and  convey  the  same  and  apply  the  pro- 
ceeds of  such  sale,  first,  to  the  payment  of  the  grantor's 
one  half  of  such  indebtedness  and  the  costs  and  proper 
charges  of  the  grantee  or  trustee,  and  the  residue  of  the 
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proceeds  of  such  sale  were  to  be  paid  to  the  grantor  or 
his  assigns;  and  plaintiff's  declaration  of  trust  further  pro- 
videSy  that  if  the  grantor  should  within  sixty  days  find  a 
purchaser  of  said  premises, .  either  absolute  or  conditional, 
who  would  advance  and  pay  to  said  trustee,  in  gold  coin, 
the  amount  of  one  half  of  said  note  due  at  the  time  of  such 
advance  or  payment,  together  with  his  coats  and  charges, 
then  and  in  that  case  he  was  to  convey  or  assign  the  lands 
so  held  by  him  to  such  purchaser,  and  upon  such  terms 
and  conditions  as  the  grantor  or  his  assigns  might  dictate* 
The  intention  of  the  parties  in  the  execution  of  this  deed 
and  declaration  of  trust  cannot  be  easily  mistaken,  and  that 
intention  must  be  strictly  adhered  to  in  determining  the 
relative  legal  rights  and  duties  of  the  parties  in  reference 
to  the  trust  estata  By  these  instruments  Tyler  was  vested 
with  such  title  to  the  premises  described  in  the  deed  as  the 
grantor  possessed,  in  trust  for  the  payment  of  a  specifie 
debt  due  Byer,  with  power  to  sell  and  convey  such  title  afe 
the  end  of  sixty  days,  unless  within  the  sixty  days  the 
grantor  should  by  sale  or  mortgage  of  the  premises  be  able 
to  raise  an  amount  of  money  sufficient  to  pay  such  debt^ 
together  with  proper  costs  and  charges  of  the  trustee,  in 
which  event,  and  on  the  payment  of  such  amount  to  the 
trustee,  he  was  bound  to  convey  the  trust  estate  to  such 
person,  upon  such  terms  as  said  grantor  or  his  assigns  shall 
dictate.  It  is  manifest  that  it  was  not  the  intention  of  tho 
parties  that  the  trustee  should  have  the  use  or  possession 
of  the  premises  during  the  sixtf  days  within  which  the 
grantor  had  the  privilege  of  raising  the  monqr  to  dischai^ 
the  debt  by  sale  or  mortgage  of  the  premises,  or  otherwise^ 
nor  at  any  time  thereafter;  but  that  the  grantor  or  his  as- 
signs should  continue  in  such  use  and  possession  imtil  an 
absolute  sale  and  conveyance  of  the  title  held  by  tho 
trustee,  in  pursuance  of  the  terms  of  the  declaration  and 
purposes  of  the  trust  (Hill  on  Trustees,  pp.  475-6;  Bali 
V.  Ball,  8  Dayton,  384;  Seymour  v.  Bail,  Id.  889.)  The  re- 
lation existing  between  the  grantor  or  his  assigns  and  the 
trustee;,  in  respect  to  the  trust  estate,  before  absolute  sale 
and  conveyance  thereof  by  the  trustee,  in  pursuance  of  the 
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JOHN  WRIGHT  asd  JOHN  H.  SAUNDERS  ▼.  JAMES 

IfoM.  SHAFTER 

BaLor  iH  Bquir  on  thb  Oiouhd  ov  Mistaol — ▲  eomplalot  In  6iiiiit7* 
dalmlng  relief  on  the  ground  of  mistake,  mut  not  only  dlstlnetlj  a^er 
the  fact  of  the  mistake,  hat  also  set  forth  the  circumstances  under 
which  It  occurred.  In  so  far  as  those  circumstances  may  he  necessary  to 
present  a  ease  within  the  role  of  equity  npon  which  relief  Is  grantsd. 


Appeal  from  the  District  Court^  Third  Judicial  District^ 
Oity  and  County  of  San  Francisco. 

The  complaint  alleged  tfaat^  on  the  27th  of  November, 
1858,  Francisco  Hnrtado  and  Maria  Dolores  Hurtado  were 
husband  and  wife,  and  that  they  borrowed  from  John  D. 
Shafter  four  thousand  dollars,  and,  to  secure  the  payment 
of  the  same,  gave  him  a  mortgage  on  a  tract  of  land  in 
Marin  County,  which  was  the  separate  property  of  said 
Maria,  and  that,  on  the  20th  of  August,  1869,  they  bor- 
rowed from  him  one  thousand  dollars,  and  gave  a  second 
mortgage  to  secure  the  same.  That  the  defendant  became 
the  assignee  of  the  mortgage,  and  foreclosed  it,  and  the 
land  was  sold  by  the  Sheriff  on  the  lltli  day  of  September, 
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1871,  and  the  defendant  became  the  purchaser,  at  seven 
thousand  five  hundred  and  seventy  six  dollars  and  tliir- 
teen  cents,  and  received  the  Sheriffs  certificate.  That 
afterwards,  and  on  the  9th  day  of  March,  1872,  Hurtado 
and  wife  sold  to  the  plaintiffs.  That  the  plaintiffs,  on  the 
11th  day  of  March,  1872,  went  to  the  Sheriff  and  asked  him 
how  much  money  it  required  to  redeem  from  the  sale,  and 
were  informed  by  him  that  it  required  ei^t  thousand  four 
hundred  and  eighty  six  dollars;  and  that  the  plaintiffs 
relied  on  the  Sheriff's  figures,  and  supposed  they  were  cor- 
rect, and  thereupon  paid  him  said  sum  of  eight  thousand 
four  hundred  and  eighty-six  dollars,  to  effect  a  redemption. 
That  they  were  informed  on  the  12th  of  March  that  the 
sum  which  they  had  paid  the  Sheriff  was  not  enou^  to 
effect  a  redemption  into  ninety-six  dollars,  and  that  the 
Sheriff  had  given  the  defendant  a  deed.  That  they,  then 
offered  to  pay  the  defendant  the  ninety-six  dollars  and  all 
costs  and  expenses  he  had  been  at,  if  he  would  give  them 
a  deed,  but  that  he  declined.  That  the  land  was  worth 
twenty  thousand  dollars,  and  that  the  plaintiffs  were  pre- 
pared on  the  11th  of  March  to  have  redeemed  the  property. 
The  plaintiffs  offered  to  pay  the  defendant  the  ninety-six 
dollars,  and  all  costs  and  expenses  he  had  incurred,  and 
asked  that  he  be  compelled  to  convey  to  them. 

The  defendant  demurred,  and  die  Court  overruled  the 
demurrer.  He  ^'then  answered,  and  the  Court  gave  the 
plaintiffs  judgment. 

The  defendant  appealed. 

J.  McM.  Shafter,  in  pro.  per. 

J.  B.  Sharpstein  and  H.  H.  Haight,  for  the  Bespondents. 

By  the  Coubt  : 

The  plaintiffs  claimed,  and  in  the  Court  below  obtained 
relief  on  the  ground  that  a  mistake  occurred  upon  their 
part,  in  attempting  to  effect  a  redemption  from  the  Sheriff's 
sale  on  foreclosure  of  a  mortgage.  It  is  well  settled  that 
a  complaint  claiming  relief  on  the  ground  of  mistake  must 
not  only  distinctly  aver  the  fact  of  the  mistake,  but  also  set 
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forth  the  circumstanoes  tinder  which  it  occurred  in  so  far 
as  those  circumstances  may  be  necessary  to  present  a  case 
within  the  rule  of  equity  upon  which  relief  is  granted. 
Tested  by  this  rule,  the  complaint  here  is  radically  defec- 
tive,  and  the  demurrer  should  have  been  sustained. 

Judgment  and  order  denying  new  trial  reversed,  and  cause 
remanded,  with  direction  to  sustain  the  demurrer  to  the 
complaint     Bemittitur  forthwith. 


IMo.  10,087.1 

THE  PEOPLE  V.   PATEIOK  COLLINa 

■nmiifcs  OF  Flight  of  Cbiminal. —  If  four  men  jointly  commit  •  fob> 
bery  by  taking  money  from  the  person  of  another,  and  are  immediately 
arrested,  and  one  of  them  breaks  away  from  the  officers  and  nua  some 
distance  before  he  Is  retaken,  on  the  separate  trial  of  one  of  the  four 
who  did  not  flee,  evidence  of  the  flight  of  the  other  may  be  reieelved 
for  the  purpose  of  showing  that,  after  his  arrest,  he  had  the  opportunity 
to  throw  away  the  money,  if,  after  being  taken  to  the  prison,  no  tnoney 
la  found  on  the  persons  of  the  robbers. 

Wfummcm  Admissibls  fob  ▲  pAancniAB  Pubposb. —  If,  on  the  trial  of  one 
charged  with  a  crime,  evidence  which  Is  competent  only  for  a  particular 
purpose  is  admitted  generally,  and  the  counsel  for  the  defendant  falls 
to  ask  the  Court  to  limit  the  eyidenee  to  the  purpose  for  which  It  was 
competent,  or  to  ask  a  charge  to  the  jury  to  that  effect,  the  defendant 
cannot  afterwards  complain  that  the  testimony  was  inadmissible  for 
some  other  pnrposa. 

Appeal  from  the  Municipal  Oriminal  Court  of  the  Oity 
and  County  of  San  Francisoo. 

The  case  was  thus:  Patrick  Collins^  the  defendant  here, 
Peter  Stanley,  Bobert  SmitB  and  James  McGovem  were 
charged  in  the  indictment  with  having,  on  the  16th  day  of 
April,  1878,  committed  the  crime  of  robbery,  by  taking 
legal  tender  notes  from  the  person  of  Charles  Simonson,  at 
the  city  and  county  of  San  Francisco.  On  the  trial,  the 
testimony  for  the  prosecution  showed,  that  on  the  17th  of 
April,  just  before  daybreak,  Simonson  was  walking  down 
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Pacific  street^  when  the  four  men  who  were  indicted  came 
behind  him,  and  while  two  of  them  held  him,  the  other 
two  took  the  money  from  his  pocket  Simonson  saw  the 
four  men  but  did  not  know  thenL  A  police  officer  saw  the 
men  holding  Simonson,  and  when  they  let  him  go,  asked 
him  what  they  had  done,  and  was  informed  that  they  had 
robbed  him  of  fifteen  dollars  in  legal  tender  notes.  The 
officer  saw  the  men  go  into  a  saloon,  and  procured  the  as- 
sistance of  two  other  policemen,  and  in  three  or  four  min- 
utes arrested  the  accused  in  the  saloon.  When  they  were 
taken  into  the  street,  McGovem  broke  away  from  the  officers, 
and  ran  several  blocks  before  he  was  re-arrested.  Upon 
being  taken  to  the  station-house,  the  accused  were  searched 
and  no  greenbacks  were  found  on  their  persons.  Stanley 
had  a  separate  trial,  and  the  case  is  reported  in  the  47  Cal. 
114.  Collins  was  also  tried  separately  and  convicted,  and 
this  is  his  appeal. 

On  his  trial,  when  the  prosecution  proposed  to  prove  the 
flight  of  McGovem,  his  attorney  objected  to  the  testi- 
mony, on  the  ground  that  it  was  irrelevant  and  immaterial. 
The  attorney  for  the  defendant  did  not  request  the  Court, 
in  its  instructions  to  the  jury,  to  tell  them  that  the  testi- 
mony was  received  for  the  limited  purpose  mentioned  in 
the  opinion. 

O.  W.  Tyler,  for  the  Appellant. 

Attomey-Oeneral  Love,  for  the  People. 

By  the  Court,  Cbookbtt,  J.: 

It  is  assumed  by  counsel  that  this  case  is  precisely  simi- 
lar to  the  case  of  People  v.  Sternly,  47  Cal.  114,  and  it  is 
claimed  that  the  judpnent  should  be  reversed  on  the  au- 
thority of  that  case.  But  on  looking  into  the  record  we 
find  diem  to  be  materially  different.  In  that  case  all  the 
evidence  was  not  before  us ;  and  it  did  not  appear  that  when 
the  four  persons  accused  of  the  robbery  were  arrested,  no 
greenbacks  were  found  in  their  possession.  The  point 
which  was  pressed  on  the  argument  of  that  appeal  was,  that 
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the  evidence  of  the  flight  of  McGbvem  was  not  admissible 
as  a  badge  of  the  guilt  of  the  defendant  on  triaL  Con- 
sidering it  solely  in  that  lights  we  held  the  evidence  to  be 
inadmissible  on  Hie  facts  as  then  presented.  But  in  the 
present  case  it  appears  that,  on  the  arrest  of  the  four  sus- 
pected persons,  no  portion  of  the  greenbacks  of  which  Sim- 
monson  was  robbed  was  found  in  their  possession  when 
searched  at  the  station-house.  But  it  was  proved  that  in 
attempting  to  escape,  MoGh)vem  was  pursued  by  the  c^cer 
for  several  blocks,  and,  during  his  flight,  may  have  thrown 
away  the  greenbacks.  The  evidence  was  competent  as 
tending  to  show  that  he  thus  had  the  opportunity  after  his 
arrest  to  dispose  of  the  fruits  of  tiie  robbery  without  detec- 
tion. If  the  Court,  in  admitting  the  evidence,  omitted  to 
limit  it  to  this  purpose,  it  was  the  duty  of  the  counsel  to 
call  attention  to  the  fact,  and  to  request  a  proper  charge 
from  the  Cburt  on  the  point.  ITot  having  done  so,  and  the 
evidence  being  competent  for  the  purpose  above  indicated, 
he  cannot  complain  that  it  was  inadmissible  for  some  other 
purpose. 

Judgment  affirmed.    Remittitur  forthwith. 

Mr.  Justice  ICoExirBTBY  concurred  specially  in  the  judg- 
ment. 

Mr.  Chief  Justice  Waixaob  did  not  express  an  opinion. 


tNo.  10,107.] 
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PmrvB  *o  Mamm  Laws. —  The  power  to  make  lawi,  eoof erred  hf  the  Cott- 
■tltQtioD  OB  the  LeglaUtnre,  cumot  he  delegated  hy  the  Leglslatare  to 
the  people  of  the  States  or  to  any  portion  of  the  people. 

9rATf7TB  TO  TAwm  BnscT  VFOxt  THM  Happbnivo  OF  ▲  FuTUBB  BviifT. — Al- 
though a  ttatoto  may  he  eondltioiia]  eo  that  Its  taktng  effect  may  depend 
vpon  a  anheeqnent  event  which  may  he  named  In  it,  yet  this  evrat  moat 
he  one  which  shall  produce  sach  a  change  of  eircomstances  that  the  law 
makers,  in  their  own  judgment,  can  declare  It  wise  and  expedient'^  that 
the  law  aiiall  take  effect  when  the  erent  shall  oecnr. 
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Ukiislatubi  MimT  Tabu  ok  Bzpbdibhct  of  a  Statotb. —  Wben  the  L«gla- 
Utare  pasMi  a  law.  It  most  paM  entirely  npon  the  qaestlooa  of  Its  ex- 
pediency ;  and  tt  cannot  nj  that  a  law  Shall  he  deemed  expedient,  pro- 
Tided  that  the  people  afterwarde,  hy  a  popalar  TOte,  declare  It  to  hi*  ex- 
pedient 

lone. — A  etatnte  to  take  effect  upon  a  eoheeqnent  event,  most,  when  It 
eomea  from  the  handa  of  the  Lcglslatnre,  he  a  law  4m  pr^tm^H  to  take 
effect  in  future.  On  tho  question  of  the  expediency  of  tho  law,  the 
Lesislatnre  mnet  exerdee  its  own  jadgment,  definitely  and  finally. 

Lbqislatubb  cankot  Baraa  a  Law  to  thi  Pboplb. —  The  Legislatare  has 
no  power  to  refer  a  statote  to  the  people,  to  decide  hy  a  popular  vote 
whether  It  ihall  go  into  effect. 

IMM. —  If  a  law  is  In  existence  makinf  It  a  misdemeanor  to  rotaO  llqaorn 
without  a  license,  the  Legislature  must  determine  hy  a  statute  whether 
licenses  shall  be  granted,  and  cannot  refer  the  question  of  granting  or 
refusing  licenses  to  a  popular  vote. 

Town  OovEBNicxNTS. —  Tho  Legislature  of  this  State  has  not  eatahllahed  a 
system  of  town  goTemments,  aa  required  to  do  hy  seetlea  fooTt  Art 
XI,  of  the  Constitution. 

IDBM. —  The  Constitution  is  not  self-executfaig.  Town  goyemments  moat  he 
created  hy  statute. 

Isnc. —  The  words  "system  of  town  goyemmenta**  used  In  the  Oonatlta- 
tlon,  were  used  with  referenee  to  town  organlsatlona  In  their  gen- 
eral features  like  those  of  other  States  where  town  goTemments  had  heen 
established  when  the  Constitotlon  waa  adopted. 

Powna  OF  Town  GoTnairMBim  wbxh  BsTASLisHnD. —  When  a  syatsai  of 
town  goTernments  shall  have  heen  established  by  the  Legislature,  and 
when  local  town  legislatures  shall  have  been  organised  under  that  sys- 
tem, the  Legislature  may  confide  to  such  local  legislatures  the  right  to 
make  local  rules,  hot  it  cannot  delegate  to  the  people  living  within  eer 
tain  territorial  limits,  hut  who  haye  no  distinctive  political  character  or 
governmental  organisation,  the  power  to  make  laws. 

IBBK.—  The  power  to  make  laws  must  be  exercised  by  the  Lsglslature ;  that 
to  make  by-laws  for  a  town,  by  the  local  legislature. 

Bt  an  Act  of  the  Legislature  of  this  State^  approved 
March  18,  1874,  it  was  provided  that,  whenever  one  fourth 
of  the  legal  voters  of  any  township,  incorporated  city,  or 
town,  should  petition  the  Board  of  Supervisors  of  the 
county  in  which  the  township,  incorporated  city  or 
town  was  situated,  to  call  a  special  election  to  vote 
upon  the  question  of  ''liquor  license,'*  or  "no  liquor 
license,"  the  Board  of  Supervisors  must,  within  one 
month  after  the  petition  was  filed,  call  a  specnal  elec- 
tion in  the  township,  incorporated  city,  or  town,  to  vote 
upon  the  question  of  license  to  retail  liquor.    That  at  such 


July,  1874.]  Ex  Pabtb  Wall.  281 


Arsumc&t  for  Petitlimer. 


election  the  ballots  must  contain  the  words  ^^for  license/' 
or  "  against  license,"  and  if  a  majority  of  the  ballots  were 
**  against  license,"  then  no  license  to  retail  liquor  should 
be  granted  in  the  township,  city,  or  town,  where  the  elec- 
tion was  held;  and  that  it  should  be  unlawful,  after  tlic 
result  of  the  election  was  declared,  for  any  person  to  sell 
or  dispose  of  any  spirituous,  vinous,  malt,  or  other  intoxi- 
cating liquors,  in  less  quantities  than  five  gallons,  until  at  a 
new  election  to  be  held  not  less  than  two  years  after  such 
election,  a  majority  should  vote  in  favor  of  license.  The 
Act  further  provided  that  any  person  who  should  sell  or 
give,  or  offer  to  sell  or  give  any  such  liquors  within  any 
township,  city  or  town,  contrary  to  its  provisions,  should 
be  guilty  of  a  misdemeanor,  and  upon  conviction,  pay  a  fine 
not  exceeding  twenty-five  dollars  for  the  first  offense,  and 
not  less  than  fifty,  nor  more  than  one  hundred  for  each 
subsequent  offense,  and  be  imprisoned  in  the  county  jail 
until  the  fine  was  paid,  for  a  period  not  to  exceed  one  day 
for  every  one  dollar  of  the  fine. 

The  petitioner,  George  Wall,  was,  on  the  8th  day  of 
June,  1874,  convicted  before  a  justice,  of  a  violation  of  the 
law  in  the  fourth  township  of  Contra  Costa  County,  and 
fined  twenty-five  dollars,  and  having  failed  to  pay  the  fine, 
was  committed  to  the  county  jail  for  twenty-five  days,  or 
until  he  should  pay  the  fine.  He  applied  to  the  Supreme 
Court  to  be  released  on  habeas  carptta. 

John  B.  Feltan,  for  the  Petitioner. 

The  law  is  in  direct  opposition  to  the  natural  rights  of 
man,  as  laid  down  in  the  Declaration  of  Rights  in  the  Con- 
stitution of  California, 

The  Constitution  of  Calfomia  declares  these  rights  to  be 
inalienable.  By  consequence  the  Constitution  has  not  at- 
tempted to  restrict  the  power  of  the  Legislature  over  these 
rights.  It  declares  in  substance  that  government  itself  has 
no  power  over  them,  and  that,  therefore,  the  people,  the 
source  of  government,  cannot  delegate  what  they  them- 
selves never  had.  The  rights  of  property,  life,  liberty  and 
the  pursuit  of  happiness  precede  government,  and  the  only 
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limitation  of  these  rights  is  the  rule  that  they  shall  not  be 
used  to  the  injury  of  others. 

The  right  of  a  man  to  use  and  dispose  of  wines,  beers, 
liquors,  etc.,  is  a  natural  ri^t  of  proper^,  and  can  only  be 
limited  or  restricted  by  the  Legislature  so  far  as  the  exer- 
cise of  that  right  interferes  with  the  exercise  of  the  ri^ts  of 
others.  The  possibility  that  one  man  may  use  these  arti- 
cles of  property  to  excess,  and  so  injure  himself  or  be  dan- 
gerous to  others,  is  no  reason  why  another  man  should  be 
deprived  of  the  right  to  use  or  dispose  of  these  articles.  If 
a  man  uses  these  articles  in  excess,  to  his  own  injury  only, 
and  not  to  the  injury  of  others,  he  is  exercising  a  ri^t  of 
abusing  his  own  property,  and  thou^  blameworthy,  is  not 
within  the  prohibitory  power  of  the  law.  If  he,  throu^ 
an  excessive  use  of  these  articles,  becomes  dangerous  to 
others,  he  then  becomes  amenable  to  the  law.  But  the 
article,  the  abuse  of  which  has  led  to  his  thus  becoming 
dangerous,  cannot  be  taken  away  from  others  who  are 
capable  of  using  it  in  a  proper  manner. 

The  natural  rights  of  the  individual  cannot  be  taken  from 
him.  Hence  it  follows  that  our  Constitution  never  at- 
tempted to  alienate  those  rights  which  it  declares  inaliena- 
ble. Acting  under  this  plan,  the  f ramers  of  the  Constitu- 
tion simply  contented  themsdves  with  the  general  state- 
ment: '^We  do  not  propose  to  delegate  to  the  Government 
any  power  over  natural  ri^ts^  because  we  have  no  such 
power;"  and  hence  they  did  not  attempt  to  put  any  restric- 
tions upon  the  use  of  such  powers.  There  was  no  use  in 
putting  restrictions  on  powers  not  granted  at  all.  Thus,  if 
a  law  were  passed  by  the  L^slature  that  every  man  in 
California  should  have  his  nose  cut  off,  or  his  feet  ampu- 
tated, you  will  find  no  dause  in  the  Constitution  forbidding 
it  If  the  Legislature  passed  a  law  absolutely  forbidding 
all  marriages,  the  Constitution  would  be  invoked  in  vain  to 
find  anything  which  prohibits  the  Legislature  from  so  do- 
ing. The  right  given  by  the  Constitution  to  the  various 
branches  of  Gbvemment  is  to  harmonize  the  natural  rights 
of  all.  To  bring  about  this  harmony  it  is  frequently  neces- 
sary to  put  heavy  and  grave  restrictions  on  the  rights  which 
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the  individual  wotdd  have  if  he  were  alone  and  not  a  mem- 
ber of  Bociely.  But  ^'  the  true  principle  is^  that  the  sole  end 
for  which  mankind  are  warranted  indiyidually  or  collectively 
in  interfering  with  the  liberty  of  action  of  any  other  member, 
18  self-protection.  The  only  purpose  for  which  power  can 
be  rightfully  exercised  over  any  member  of  a  civilized  com- 
munity, against  his  will,  is  to  prevent  harm  to  others.  His 
own  good,  either  physical  or  moral,  is  not  a  sufficient  war- 
rant. He  cannot  rightfully  be  compelled  to  do  or  forbear 
because  it  will  be  better  for  him  to  do  so,  because  it  will 
make  him  happier,  because  in  the  opinion  of  others  to  do  so 
would  be  wise  or  even  right  There  are  good  reasons  for 
remonstrating  with  him,  or  persuading  him,  or  entreating 
him,  but  not  for  compelling  him,  or  visiting  him  with  any 
evil  in  case  he  do  otherwise. 

The  Legislature  cannot  take  away  the  inalienable  ri^ts 
of  man;  it  can  only  protect  them.  If  it  passes  laws 
the  Courts  have  the  right,  and  it  is  their  duty,  to  examine 
these  laws  in  the  light  of  the  Constitution,  and  declare 
them  void  when  the  Legislature,  in  passing  them  has 
transgressed  its  jurisdiction.  But  it  is  said  and  thought 
by  some  that  if  a  law  of  the  Legislature  is  constitutional 
upon  its  face,  that  the  Courts  can  inquire  no  further,  but 
must  uphold  it  This  I  deny.  It  is  the  province  of  the 
Court  to  decide,  not  merely  whether  the  law  is  prima  facie 
constitutional,  but  whether  it  indirectly  attadu  the  lib- 
erty of  the  subject  A  law  may  be  constitutional  on  its 
face,  and  yet  be  utterly  subversive  of  inalienable  rights. 
Suppose  a  law  were  passed  that  no  man  should  build  or 
occupy  a  house  that  was  not  a  thousand  feet  square  and  ten 
stories  high.  Suppose  all  men  and  women  under  ten  feet 
high  were  prohibited  from  marrying;  that  no  man  should 
own  a  piece  of  land  containing  less  than  ten  thousand  acres. 
Suppose  the  sale  of  diamonds  weighing  less  than  a  pound 
was  prohibited  —  would  it  not  be  clear  to  the  most  careless 
observer  that  under  the  guise  of  regulating,  an  attack  was 
made  upon  the  very  essence  of  the  rights  of  family  and 
marriage?  Or  suppose  the  Legislature  should  pass  a  law 
that  John  Smith  should  be  buried  by  a  certain  day  at  the 
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public  expense.  This  law  would,  upon  ite  f<ace,  be  consti- 
tutional, for  the  presumption  would  be  that  John  Smith 
was  dead,  and  that  his  body  ought  njot  to  be  allowed  to  rot 
above  ground.  But  it  turns  out,  when  it  comes  to  apply  the 
law  that  John  Smith  is  alive,  and  that  to  carry  out  the  law 
it  is  necessary  to  kill  John  Smith  or  bury  him  alive. 

Kow,  here  is  a  case  where  the  law  on  its  face  is  appa- 
rently for  a  legal  and  constitutional  object  The  unconsti- 
tutionality only  appearing  from  a  fact^  dehors  the  law.  Is 
such  a  law  good?  To  hold  that  the  Legislature  can  thus 
indirectly  and  covertly  do  what  it  cannot  do  directly;  that 
it  can  attain  an  unconstitutional  object  by  simply  chang- 
ing the  mode  of  expression  of  the  law,  is  to  make  all  con- 
stitutional rights  depend  on  the  skill  of  the  draughtsman. 
There  is  no  usurpation  that  cannot  be  concealed  under  an 
appearance  of  using  a  constitutional  power. 

Let  us  see  what  prohibition  does.  It  prohibits  the  use 
E>f  these  articles,  not  merely  to  him  who  makes  a  bad  use 
!>f  them,  but  also,  to  that  very  great  class  of  persons  who 
make  a  good  use  of  them.  The  man  of  a  melancholy  dis 
position,  the  man  whose  blood  is  impoverished,  the  en 
feebled  by  disease,  the  temperate  man,  who  can  use  the 
goods  things  of  this  life,  must  give  up  what  they  have  a  nat- 
ural right  to  do,  simply  because  a  fellow-mortal,  using  the 
same  article,  is  tempted  to  excess.  I  admit,  fully,  the  great 
limitation  which  society  justly  puts  to  the  use  of  one^s  own 
property.  So  use  it  as  not  to  injure  the  property  of 
another;  or  rather,  let  us  carry  the  maxim  further;  so  use 
your  property  as  not  to  injure  another.  I  fully  conxjede 
this  limitation ;  but  here  I  stop.  It  cannot  be  extended  to 
the  rule,  which  must  be  laid  down  before  prohibition  is 
justifiable  in  this  case  —  the  rule  that  you  should  not  use 
four  own  property  at  all,  because  another  man  may  use  his 
property  to  the  detriment  of  himself  or  society. 

Liquors  used  in  moderation,  and  to  satisfy  a  desire  oom- 
mon  among  men,  can  be  indulged  without  injury  cither  to 
the  man  or  to  society.  They  are  only  dangerous  when 
taken  in  excess.  But  the  law  in  question  is  absolutely  pro- 
hibitory of  the  right  to  dispose  of  any  wines,  lager  beer,  or 
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spirituous  liquor,  in  those  precincts  in  which  the  majority 
of  the  people  vote  against  license,  on  any  day  or  at  any 
time.  It  does  not  merely  prohibit  the  sale  of  liquor  under 
five  gallons,  but  it  prohibits  the  sale  of  liquor  over  five 
gallons  as  well.  By  section  four  of  the  Local  Option  Law, 
in  case  the  majority  of  the  votes  cast  at  an  election  shall 
contain  the  words  Against  License,  ''then  it  shall  not  be 
lawful  for  any  Court,  board  or  officer  to  issne  any  license 
for  the  sale  of  any  spirituous,  vinous,  malt  or  any  other  in- 
toxicating liquors  in  said  township,  cily  or  town,"  etc.  By 
this  section  then,  no  license  is  allowed  to  issue  for  the  sale 
of  any  liquors  whatever.  Ifow,  in  case  a  man  should  want 
to  sell  liquor  over  the  quantity  of  five  gallons,  under  the 
provisions  of  section  three  thousand  three  hundred  and 
eighty-two  of  the  Political  Code,  and  sections  nineteen  and 
four  hundred  and  thirty-five  of  the  Penal  Code,  which  are 
not  repealed  by  the  Local  Option  Law,  but  are  in  full  force, 
he  is  obliged  to  take  out  a  license  quarterly,  under  heavy 
penalties,  both  civil  and  criminaL  Thns,  by  the  Local 
Option  Law,  the  issue  of  any  license  is  strictly  forbidden 
in  any  case  within  the  precinct  which  has  voted  against 
license;  while,  by  the  Political  and  Penal  Codes,  a  man  is 
punished  for  selling  without  a  license,  which  there  is  no 
authority  for  issuing  to  him  at  all  And  thus,  if  a  man 
should  sell  less  than  five  gallons,  he  is  punished  under  the 
provisions  of  the  Local  Option  Law;  while  if  he  sells  more 
than  five  gallons,  he  is  punished  under  the  provisions  of 
the  Codes. 

Again,  this  law  instead  of  providing  against  the  excess 
of  its  nse,  absolutely  renders  necessary  that  excess.  It 
prohibits  the  sale  in  quantities  that  can  be  nsed  with  safety, 
and  makes  it  imperative  on  a  man  purchasing  to  buy  such 
a  quantity  as  would,  if  he  drank  it,  render  him  inevitably 
drunk.  Besides  that,  it  renders  it  difficult  for  a  man  oi 
moderate  means  to  purchase  at  all,  and  so  makes  an  unjust 
discrimination  between  the  rich  and  the  poor.  Kow,  cer- 
tainly, it  would  not  be  contended  that  society  would  havt 
the  right  to  say  to  the  poor  man,  you  shall  not  drink  at  all, 
while  the  rich  man  may  drink  as  much  as  he  pleases. 
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The  statute  is  yoid,  as  being  a  delegation  of  general  legis- 
lative powers  to  individuals.  It  is  conceded  that  the  Legis- 
lature cannot  delegate  its  legislative  power  at  alL  (See 
Houghton  v.  Austinj  47  Cal.  646.)  The  only  question, 
then,  presented  in  this  case  is,  whether  it  does  involve  a  dele- 
gation of  the  legislative  power  ? 

It  is  also  an  admitted  proposition  that  power  can  be  dele- 
gated to  local  bodies  to  legislate  over  their  local  matters. 
The  question  in  this  part  of  the  case  divides  itself  into  two 
questions :  1st  Is  the  power  here  delegated  a  power  given 
to  a  locality  to  legislate  over  its  local  matters !  2d.  If  it  is 
not,  is  the  right  which  the  people  have  under  this  law  a 
delegation  of  legislative  powers  f 

I  shall  argue  the  second  question  first:  Is  this  law  a 
delegation  of  the  legislative  power! 

If  a  man  passes  from  the  precinct  of  Oaldand  to  that  of 
Alameda,  he  finds  himself  in  a  line  which  separates  two 
townships  with  different  laws.  In  one  precinct  he  cannot 
buy  a  glass  of  wine  without  being  accessory  to  a  misde* 
meaner.  In  the  other  precinct,  wine,  lager  beer  and  spirits 
are  sold  openly  under  a  regular  license  from  the  Board  of 
Supervisors  of  the  same  county  in  which  Oakland  is  situated. 
He  is  naturally  astonished  at  the  difference,  and  asks  why 
it  is  that  a  permitted  trade  in  one  precinct  is  a  crime  in  an- 
other. *^  Has  the  Legislature  passed  such  a  law  I ''  he 
asks.  ''  !N'o,"  the  answer  is ;  "  the  Legislature  passed  a  law 
that  liquor  should  be  prohibited  in  those  precincts  where 
the  people  of  the  precinct  said  it  should  be  prohibited,  but 
that  its  sale  should  be  permitted  in  those  precincts  where 
the  people  said  it  should  be  permitted."  If  this  answer  is 
correct,  does  it  not  seem  too  plain  to  admit  of  an  argument, 
that  the  rule  which  forbids  the  liquor  merchant  of  Oakland 
from  selling  his  wares  comes  directly  from  the  people,  and 
that  the  Legislature  has  only  made  a  rule  that  the  people 
may  make  the  rule  on  the  subject;  that  the  Legislature  has 
not  made  the  rule,  but  left  it  to  the  people  whether  it  shall 
say :  The  law  is  that  the  sale  of  liquor  shall  be  prohibited, 
or  the  law  is  the  sale  of  liquor  shall  be  permitted. 

And  when  the  liquor  dealer  of  Alameda  says,  ^'  the  law 
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permits  me  to  sell/'  does  he  not  mean  to  say,  **  the  people 
of  Alameda  permit  me  to  sell  V^  When  the  liquor  dealer  of 
Oakland,  on  the  other  hand,  says,  ^*  I  am  forbidden  to  sell,'' 
does  he  not  mean  to  say,  "  the  people  of  Oakland  have  for- 
bidden me  to  sell!"  In  other  words,  in  both  cases,  does 
not  the^  rule  of  action,  "  you  may  sell,  or  you  shall  not 
sell,"  emanate  directly  from  the  respective  people  of  the 
two  precincts  t  Has  the  Legislature  done  anything  else 
than  to  grant  to  the  people  of  each  precinct  the  right  of 
making  a  rule,  each  one  for  itself  ? 

If  this  is  a  fair  statement  of  the  case,  then  we  have  these 
propositions : 

The  Legislature  has  granted  to  the  people  of  each  pre- 
cinct the  right  to  make  one  rule,  or  another  directly  the  re- 
verse. The  people  of  one  preeeinct  have  made  one  rale. 
The  people  of  the  other  precinct  have  made  the  opposite 
rule.  The  people  of  the  two  precincts  are  living  under  dia- 
metrically opposite  laws.  Why  ?  Because  the  people  of  one 
said,  "you  may  sell;"  the  people  of  the  other  said,  '*you 
shall  not  sell."  ^ow,  in  a  case  like  this,  is  it  susceptible 
of  argument  that  the  people  of  each  precinct  made  the 
Legislative  Actt  They  judged  of  its  expediency;  they  gave 
it  the  sanction  of  the  law.  The  people  of  Alameda  said: 
1st.  ^^  It  is  not  expedient  to  forbid  the  sale  of  liquor."  2d. 
*'Tou  may,  therefore,  legally  sell  this  liquor."  The  people 
of  Oakland  said :  "  It  is  expedient  that  you  should  be  f or- 
bi<<rden  to  sell  liquor.  Therefore,  you  shall  not  sell  it,  but 
you  ohs^l  be  punished  with  fine  and  imprisonment  if  you 
do."  xlie  Legislature  simply  said  to  these  people:  1st. 
''I  constitute  you  sole  judge  of  the  expediency."  2d. 
"  Whatever  you  judge  expedient,  you  may  clothe  with  the 
full  sanction  of  the  law."  In  this  case,  then,  it  would  seem 
to  be  too  clear  for  argument  that  the  Legislature  had  made 
no  law,  but  had  simply  del^ated  to  the  people  of  the  pre- 
cincts the  right  to  make  a  law. 

Again,  if  the  Legislature,  as  is  contended,  did  make  this 
law,  which  one  did  it  make?  Did  it  enact  that  Oakland 
should  sell  no  liquor,  or  that  Alameda  might?  The  statute 
is  silent  on  both  of  these  subjects.     The  Legislature  has 
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said  no  such  thing.  It  has  not  even  considered  the  ques- 
tion what  is  expedient  in  either  precinct,  any  more  than  if 
I  say  to  my  daughter,  which  of  these  men  will  you  choose, 
and  she  chooses  one.  The  man  whom  she  has  chosen  is  my 
choice.  It  is  here  exercised  under  my  permission  to  her  to 
choose. 

Now,  it  certainly  seems  a  self-evident  proposition  that  in 
the  case  which  I  have  described,  all  that  constitutes  a  law, 
the  decision  on  its  expediency,  its  binding  power,  came 
from  the  people.  All  the  Legislature  has  done  has  been 
simply  to  say  to  the  people,  "what  is  your  will?  If  you 
will  prohibition,  your  will  is  law.  If  you  do  not  will  pro- 
hibition, say  so,  and  there  shall  be  nona"  If  the  Legis- 
lature has  tMs  power,  then  it  can  say  to  the  people,  "  mur- 
der is  a  crime  if  you  say  so;  seduction  can  be  punished  or 
not  at  your  discretion;  a  new  Court  may  be  created,  only 
say  the  word."  In  other  words,  the  Legislature  can  ^ve  to 
the  whole  people,  or  any  portion  thereof,  the  permission  to 
say  what  shall  be  the  law,  and  what  not  If  this  is  the 
case,  then  it  follows  inevitably  that  the  Legislature  can 
delegate  its  whole  or  any  portion  of  its  power  to  the  people 
or  any  portion  thereof.  A  man  must  be  reasoned  by 
metaphysical  arguments  out  of  his  common  sense  before  he 
can  come  to  any  other  conclusion  than  that  this  is  a  dele- 
gation of  the  power  to  make  a  law. 

Let  us  now  go  back  to  the  original  principles  of  things 
and  see  why  it  is,  and  under  what  circumstances  a  legisla- 
ture can  make  a  law  spring  into  operation  for  the  first  time 
on  the  happening  of  a  future  event.  It  is  obvious  that  a 
change  in  present  existing  circumstances  may  bring  about 
a  necessity  that  an  existing  law  may  cease  and  a  new  one 
go  into  effect.  But  the  Legislature  is  not  always  in  session, 
and  hence  a  law  may  become,  by  change  of  circumstance, 
not  only  useless  but  disastious  in  its  consequences,  tt  is 
also  obvious  that  with  this  change  of  circumstances  may  corac 
a  necessity  for  a  new  law.  It  is  given  to  man  to  foresee 
what  will  be  a  duty  or  expedient  under  this  change  of  cir- 
cumstances; and  hence  a  legislature  in  passing  a  law  to 
take  effect  upon  a  change  of  oirpumsttances  only  judges 
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what  changes  of  the  law  will  be  necessary  when  the  present 
state  of  things  ceases  and  a  new  state  of  things  commences. 

The  Constitution  of  the  State  says :  ^*  In  case  of  the 
impeachment  of  the  QoyeTnoTy  or  his  removal  from  ofiSce 
by  death,  or  inability  to  discharge  the  powers  and  duties  of 
said  office,  resignation  or  absence  from  the  State,  the 
powers  and  duties  shall  devolve  upon  the  Lieutenant-Gov- 
ernor for  the  residue  of  the  term,  or  until  the  disability 
shall  cease.  But  when  the  Governor  shall,  with  the  con- 
sent of  the  Legislature,  be  out  of  the  State  in  time  of  war, 
at  the  head  of  any  military  force  thereof,  he  shall  continue 
Commander-in-Chief  of  the  military  force  of  the  State." 
Now  here  we  have  various  future  contingencies  provided  for, 
each  of  which  brings  about  a  new  rule  of  action  or  law.  The 
impeachment  of  the  Gk>vemor,  or  his  absence,  renders  it 
necessary  to  have  a  new  executive  officer.  His  acquittal, 
or  the  removal  of  his  disability,  renders  it  proper  that  he 
should  again  be  Governor.  If  the  Legislature  should  con- 
sent to  his  being  out  of  the  State,  and  he  should  be  out  of 
the  State,  and  there  should  be  a  war,  then,  in  the  hap- 
pening of  these  three  future  e^nts,  he  shall  still  continue  to 
be  Commander-in-Chief  of  the  forces  of  the  State. 

Now,  in  all  these  cases  we  observe:  1st.  That  a  change  of 
existing  circumstances  is  contemplated;  2d.  That  such 
change  of  circumstances  will  bring  about  the  necessity  of  a 
change  of  the  present  rule  of  action ;  8d.  That  the  Legisla- 
ture, or  the  mother  or  father,  or  teacher,  or  adviser,  de- 
cides what  that  rule  of  action  shall  be  in  the  event  of  a 
change  of  existing  circumstances;  4th.  That  there  is  a  logi- 
cal connection,  at  least  in  the  minds  of  the  law-givers,  be- 
tween the  event  which  is  to  happen,  and  the  new  rule  of 
action  which  is  consequent  thereon. 

If  there  is  no  new  event  to  happen,  which  will  render  neces- 
sary a  new  rule  of  action,  then  the  only  duty  of  the  Legisla- 
ture is  to  frame  a  law  for  circumstances  as  they  exist  now. 
There  is  no  reason  in  making  the  change  of  law  depend  on  an 
event  which  does  not  change  the  present  expediency.  If, 
on  the  other  hand,  the  event  whioh  is  to  happen  does  not 
change  the  present  circumstances,  but  is  an  event  which 
leaves  things  just  as  they  were  before,  it  is  an  event  which 

Cau  Rmpu.  ZLVUL— 19 


290  Ex  Partb  Wau:*  [Sup.  Ot 


Argument  for  Petitioner. 


does  not  affect  the  expediency  of  the  present  law ;  then  theT»* 
is  no  propriety,  reason  or  sense  in  making  the  taking  effect 
of  the  new  law  depend  upon  this  inunaterial  event 

As  a  syllogism,  the  case  would  stand  thus :  A  Legislature 
may  make  a  law  dependent  on  a  future  event  The  expres- 
sion of  the  will  of  a  certain  number  of  people  is  a  future 
event;  therefore,  the  Legislature  may  make  a  law  depend- 
ent on  the  expression  of  the  will  of  a  certain  number  of 
people.  The  syllogism  might  just  as^well  run  thus:  A 
Legislature  may  make  a  law  dependent  on  a  future  event. 
When  John  Smith  kisses  his  wife,  that  is  a  future  event. 
Tbere::ore,  the  L^slature  may  make  any  law  depend  on 
the  event  of  John  Smith  kissing  his  wife;  so  that  mur- 
der may  be  made  a  crime  in  the  event  that  John  Smith 
indulges  in  a  little  affectionate  embrace  of  his  wifp;  but  is 
no  crime  if  John  Smith  should  prefer  somebody  else's  wife. 

It  is  evident,  then,  that  the  event  on  which  a  law  may  be 
made  to  take  effect,  is  an  event  which  changes  the  present 
condition  of  things  so  as  to  render  that  expedient  which  is 
now  inexpedient,  and  that  inexpedient  which  is  now  ex- 
pedient; and  that  the  Legislature  m*i>t  determine  what  law 
will  be  expedient  in  the  event  happening  that  changes  the 
present  condition  of  things.  If  this  proposition  is  true,  as 
I  think  all  will  concede  it  to  be,  then  what  becomes  of  this 
expression  of  the  will  of  the  people,  treated  simply  as  a 
future  event  t 

Again,  if  the  Legii^lature  could  have  a  law  to  take  effect 
on  the  happening  of  the  vote  of  a  majority  of  a  precinct,  it 
might  have  made  it  dependent  on  the  will  of  a  minority,  or 
any  number,  or  not,  since  the  event  can  derive  no  force 
from  the  number  of  votes  for  or  against  And  so  far 
does  this  case  leave  the  question  of  a  passage  of  the  law  to 
the  will  of  the  majority  of  the  people,  that  the  will  of  the 
people  of  the  State  may  be  overwhelmingly  against  forbid- 
ding the  sale  of  liquor;  yet  in  a  little  precinct  of  four  hun- 
dred votes,  two  hundred  and  one  voters  will  impose  on  the 
one  hundred  and  ninety-nine  voters  of  that  precinct  or 
town,  that  which  the  whole  people  of  the  State,  outside 
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that  precinct;  may  be  against.  To  leave  the  question 
whether  a  law  shall  take  effect,  dependent  on  the  will  ot 
any  man,  or  set  of  men,  is  to  substitute  the  will  of  those 
men  in  tlie  place  of  what  is  absolutely  essential  to  the 
validity  of  the  law  —  that  is,  the  will  of  the  Legislature. 

Wo  know  that  the  American  people  are  brought  up  with 
the  attachment  to  local  government  of  towns  and  cities  so 
strongly  in  thorn  that  it  seems  to  be  instinctive.  Cele- 
brated writers  attribute  the  American  character  as  distin- 
guished from. the  character  of  other  nationalities,  to  the 
fact  that  the  town  government  gives  firmness,  independence 
and  interest  in  public  affairs.  The  Constitution  seems  to 
imply  the  existence  of  a  town  government  with  right  to 
re(julate  its  affairs,  independent  of  the  Legislature.  (Arti- 
cle XL)  Thus  section  nine:  "Each  county,  town,  city 
and  incorporated  village,  shall  make  provision  for  the  sup- 
port of  its  own  officers,  subject  to  such  restrictions  and 
regulations  as  the  Le^slature  may  prescribe.''  Here  the 
Constitution  speaks  directly  to  the  town,  village,  city  and 
county.  It  assumes  their  existence.  It  takes  away  from  the 
Legislature  the  power  of  making  provision  for  the  supi>ort 
of  their  offices. 

Acrain:  Constitution,  article  four,  section  thirty-seven  — 
^  It  shall  be  the  duty  of  the  Le^slature  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to 
restrict  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning  their  credit  —  so 
as  to  prevent  abuses  in  assessments  and  in  contracting 
debtfl  by  such  municipal  corporations.*'  Now,  here  is 
implied  a  right  of  the  people  to  have  these  oi^nizations ; 
and  when  they  exist,  to  have  a  right  of  local  taxation.  There 
is  no  provision  that  the  Le^slature  shall  confer  upon  them 
a  right  of  local  taxation,  but  only  that  it  shall  restrict  a 
right  already  existing. 

So,  also,  the  Constitution  is  remarkable  for  its  silence  in 
regard  to  the  power  of  taxation.  If  there  is  not  some  in- 
herent power  in  the  people  of  a  town  to  tax  themselves  for 
local  matters,  why  might  not  the  Legislature  provide  that 
the  town  of  Sacramento  should  be  taxed  for  the  local  pur* 
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poses  of  San  Francisco,  or  should  build  its  reseiroirs  or 
its  streets?  Where  will  you  find  any  restriction  upon  the 
power  of  a  Legislature  to  take  away  from  one  locality  all 
its  property  and  give  it  to  another?  There  is  a  natural 
justice  in  the  people  of  one  locality  taxing  themselves,  and 
not  being  taxed  for  the  local  purposes  of  another  town, 
which  might  be,  with  reason,  called  a  right  inherent  in  the 
people. 

Section  twenty-one,  article  one,  of  the  Constitution  pro- 
vides :  "  This  enumeration  of  rights  shall  not  be  con- 
strued to  impair  or  deny  others  retained  by  the  people." 
But  whether  it  is  true,  or  not,  that  the  powers  of  the  cities, 
towns  and  viUage«  are  powers  inherent  in  the  people,  and 
which  still  exist,  except  to  the  extent  that  the  Legislature 
has  a  restricted  ri^t  over  them,  is  not  essential  to  my 
argument,  except  to  illustrate  the  broad  distinction  be- 
tween local  laws  and  general  laws.  This  distinction  is  verjr 
clear  throughout  the  Constitution.  Thus,  article  five,  sec- 
tion seven,  Constitution:  "He  shall  see  that  the  laws 
are  faithfully  executed.''  Now,  here  there  is  no  duty  put 
upon  the  Governor  to  execute  the  laws  passed  by  a  city  on 
local  matters.  This  power  is  given  to  tlie  Mayor  or  other 
head  of  the  municipality.  But,  evidently,  that  could  not 
be  done  if  an  ordinance  of  a  city  were  a  law  within  the 
meaning  of  the  Constitution ;  for  the  reasons  —  Ist.  If  the 
power  conferred  upon  a  mayor  of  a  city  were  an  executive 
power  within  the  meaning  of  the  Constitution,  it  could  not 
be  delegated  at  all.  2d.  If  it  could  be  delegated  at  all,  it 
could  not  be  delegated  by  the  Legislature,  because  the 
Legislature  has  no  right  to  use  or  delegate  executive 
power. 

Again,  too,  in  section  seventeen,  article  four:  ''Every 
bill  which  may  have  passed  the  Legislature  shall,  before  it 
becomes  a  law,  be  presented  to  the  Governor;  if  he  ap- 
prove ir,  he  shall  sign  it;  but  if  not,  he  shall  return  it,  with 
his  objections,  to  the  house  in  which  it  originated  —  which 
shall  enter  the  same  upon  the  journal,  and  proceed  to  re- 
consider it.  If,  after  such  consideration,  it  again  pass 
both  houses  by  yeas  and  nays  by  a  majority  of  two  thirds 
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of  the  members  of  each  house  present,  it  shall  become  a 
law,  notwithstanding  the  Governor's  objections.  If  any  bill 
shall  not  be  returned  within  ten  days  after  it  shall  have 
been  presented  to  him,  Sundays  excepted,  the  same  shall 
be  a  law  in  like  manner  as  if  he  had  signed  it;  unless  the 
Legislature,  by  such  adjournment,  prevent  such  return." 
Here  we  have  a  kind  of  law  that  cannot  be  delegated  to  any 
mimicipality ;  and  yet,  it  is  that  kind  of  law  which  alone  is 
spoken  of  in  the  Constitution.  Section  sixteen,  article  four : 
"  Any  bill  may  originate  in  either  house  of  the  Legislature, 
and  all  bills  passed  by  one  house  may  be  amended  in  the 
other."  Again,  section  twenty-five,  article  four :  "  Every 
law  enacted  by  the  Legislature  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title;  and  no  law  shall 
be  revised  or  amended  by  reference  to  its  title;  but  in  such 
case  the  act  revised  or  section  amended  shall  be  re-enacted 
and  published  at  length."  Again,  section  thirty-one,  article 
four :  "  Corporations  may  be  formed  imder  general  laws, 
but  shall  not  be  created  by  special  laws,"  etc.  (See,  also, 
sections  32,  34,  35,  Article  IV;  section  12,  Article  VI; 
sections  1  and  3^,  Article  VII;  Article  VIII.) 

From  all  these  sections,  it  is  clear  that  those  rules,  prop- 
erly called  laws,  cannot  be  delegated  to  any  one,  or  to  a 
corporation.  But  under  section  four,  article  eleven,  the 
Legislature  may  establish  a  system  of  coimty  and  town  gov- 
ernments, which  shall  be  as  nearly  imiform  as  possible 
throughout  the  State.  Hence,  it  follows  that  the  Legis- 
lature may  give  to  those  governments  such  legislative,  execu- 
tive and  judicial  power  as  is  necessary  to  regulate  the 
local  affairs  of  the  town.  It  may  enable  the  corporation  to 
pass  laws,  provided  their  object  is  confined  to  matters  in- 
teresting the  inhabitants  of  the  municipality  alone.  It  may 
give  the  mayor  power  to  execute  these  laws  —  thus  creating 
a  local  executive.  It  may  grant  the  mayor  a  right  to  be  a 
judge,  and  pass  judicially  on  questions  of  local  matters; 
or  it  may  vest  the  whole  executive,  judicial  and  legislative 
powers  in  one  man.  Evidently,  in  so  doing,  it  does  not 
delegate  any  of  its  own  legislative  power  as  given  by  the 
Constitution.      It  simply  grants  or  confers   new   original 
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powera.  If  tliese  powers  are  delegated  powers^  how  could 
the  Legislature  be  said  to  delegate  to  a  mayor  delegated 
powers,  when  it  has  no  original  delegated  power?  How 
can  it  delegate  a  judicial  power,  when  it  has  no  original 
executive  power  t  How  can  it  delegate  a  judicial  power  to 
a  mayor,  when  not  only  it  has  no  such  power  itself,  but 
cannot  itself  use  such  power  t  It  could  not  decide  a  judicial 
question.  Evidently,  then,  these  powers  are  no  mere  dele- 
gations of  power ;  it  is  creating  and  vesting  in  these  corpora- 
tions only  new  original  powers,  which  do  not  fall  within 
either  of  the  powers  given  to  the  great  departments  of  State 
—  the  executive,  judicial  and  legislative. 

W.  E.  Patterson,  also  for  Petitioner,  cited  Parker  v.  The 
Commonwealth,  6  Penn.  607 ;  Barto  v.  Himrod,  8  N.  Y.  R 
488;  Johnson  v.  Rich,  9  Barb.  680;  The  Aurora  v.  The 
United  States,  7  Cranch.  582 ;  Stewart  v.  Jefferson,  3  Harr. 
DeL  R.  76,  and  Oray  v.  The  Stale  of  Delaware,  2  Harr.  76. 
Mr.  Patterson  made  an  elaborate  argument^  reviewing  the 
authorities. 

5.  W.  Sanderson,  for  the  People, 

In  the  first  place,  it  is  said,  that  the  law  is  an  assault 
upon  the  rights  secured  by  the  first  section  of  the  first  ar- 
ticle of  the  Constitution  —  that  it  will  interfere  with  the 
right  of  every  citizen  to  acquii*e,  possess,  and  enjoy  prop- 
erty. I  deny  this.  It  has  been  denied  from  the  commence- 
ment, till  now.  It  will  be  denied  in  all  civilized  coimtries 
from  now  till  the  end  of  time.  It  is  no  longer  an  open  ques- 
tion. It  has  been  decided  over  and  over  —  time  and  time 
out  of  mind.  So  well  settled  is  the  law  in  this  respect, 
that  I  do  not  propose  to  review  the  authorities  in  which  it 
has  been  considered,  except  to  refer  to  a  single  case,  a  de- 
cision of  this  Court,  which  I  shall  read,  because  I  regard  it 
as  presenting,  in  a  very  clear  and  satisfactory  light,  all  the 
law  upon  this  subject.  I  understand  that  no  citizen  of  the 
United  States  has  a  vested  right  to  retail  intoxicating  liquors 
by  virtue  of  the  Constitution.  I  understand  that  ,a  law 
enacted  under  the  Constitution  may  prohibit  the  retailing 
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of  intoadcating  liquors,  for  the  same  reason  that  it  may  pro- 
hibit any  act  upon  the  part  of  any  citizen,  which  is  vicious, 
noxious,  or  injurious  to  the  health,  to  the  peace,  to  the 
quiet,  to  the  good  order,  to  the  good  morals,  and  to  the 
safety,  happiness,  and  general  prosperity  of  the  community. 
Such  a  law  is  constitutional  for  the  same  reason  that  it  is 
constitutional  to  prohibit  the  eiectiiHi  of  slaughter-houses 
upon  Montgomery  street.  It  is  constitutional  for  the  same 
reason  that  a  law  is  constitutional  which  prohibits  the  storing 
of  gunpowder,  nitro-glycerine,  and  other  explosive  materials 
along  the  line  of  Kearny  street. 

It  is  constitutional  for  the  same  reason  that  laws  are  con- 
stitutional which  prohibit  the  use  of  combustible  materials 
for  building  purposes,  in  large  cities  and  towns  —  which 
convert  ships  into  prisons  for  persons  afiSicted  with  conta- 
gious diseases,  or  send  them,  willing  or  unwilling,  to  the 
pest-house.  It  is  constitutional  for  the  same  reason  that 
laws  are  constitutional  which  prohibit  prostitution,  which 
prohibit  gambling,  which  prohibit  vice>  in  every  form 
which  prohibit  the  encouragement  of,  or  provocation  to, 
any  acts,  or  the  toleration  of  any  doings,  upon  the  part  of 
anybody,  which  tend,  in  the  remotest  degree^  to  jeopardize 
or  impair  the  great  ends  and  objects  of  the  social  compact 
{Smith  V.  Keating,  38  OaL  702.) 

It  is  further  said  this  law  is  repugnant  to  the  Fourteenth 
Amendment  to  the  Federal  Constitution.  Upon  that  point 
I  shall  content  myself  with  a  brief  reference  to  a  late  decision 
by  the  Supreme  Court  of  the  United  States. 

The  case  to  which  I  refer  is  the  case  of  Barlemeyer  y.  The 
State  of  Iowa.  It  will  be  found  reported  in  the  April  number 
of  the  American  Law  Register,  for  187 4:.  I  read,  first  from 
the  head  notes: 

^^  The  usual  ordinary  legislation  of  the  States  regulating  or 
prohibiting  the  sale  of  intoxicating  liquors^  raises  no  ques- 
tion under  the  Constitution  of  the  United  States,  prior  to 
the  Fourteenth  Amendment  of  that  instrument  The  right 
to  sell  intoxicating  liquors  is  not  one  of  the  privileges  and 
immunities  of  citizens  of  the  United  States,  which,  by  that 
amendment,  the  States  were  forbidden  to  abridge." 
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Before  taking  up,  if  the  Court  please^  what  I  consider  to 
be  the  main  pivotal  points  in  this  ease^  I  propose  to  notice 
some  criticisms  of  this  law,  indulged  in  on  yesterday  by 
the  learned  gentleman  who  opened  the  argument  (Mr.  Pat- 
terson),  in  regard  to  its  force  and  effect  in  certain  cases, 
assuming  it  to  be  a  law ;  not  because  I  regard  them  as  of  any 
constitutional  consequence,  or  as  entitled  to  any  weight 
whatever,  in  determining  the  principal  questions  involved 
in  this  case,  but  because,  until  satisfactorily  answer^,  they 
may  be  calculated  to  prejudice  our  minds,  at  the  outset, 
against  the  law;  whereas  our  minds  should  be  free  from  all 
prejudice  when  we  undertake  the  consideration  of  a  ques- 
tion of  this  character.  It  was  said  by  the  learned  gentle- 
man on  the  other  side  who  addressed  the  Court,  on  yester- 
day (Mr.  Patterson),  that  this  law  prohibited  the  giving 
away  of  liquor  in  quantities  less  than  five  gallons,  by  per- 
sons not  engaged  in  the  liquor  traffic.  Upon  this  branch 
of  the  subject  he  spoke  most  feelingly.  "He  regretted  that 
if  this  law  is  to  have  force  and  effect,  the  sweet  music  of 
popping  champagne  corks  will  hereafter  cease  to  be  heard 
at  social  gatherings ;  or  if  heard  at  all,  it  will  be  at  an  un- 
reasonable cost  to  the  host,  who,  in  order  to  escape  the 
law,  must  give  to  each  of  his  guests  at  least  five  gallons  of 
champagne.  He  also  said  further,  that  one  of  the  effects 
of  this  law  would  be  to  prohibit  executors  and  administra- 
tors from  selling  liquors  belonging  to  the  estates  of  their 
decedents,  should  it  be  necessary  for  the  purpose  of  paying 
debts.  He  also  said  that  if  this  law  were  to  have  force  and 
effect  it  would  prevent  the  Sheriff  from  seizing  intoxicating 
liquors  under  any  execution,  and  selling  them  in  satisfaction 
of  the  debts  of  the  judgment  creditor  against  the  debtor. 
He  went  further,  and  said  that  while  the  revenue  laws  au- 
thorized taxation  to  be  imposed  upon  this  kind  of  property, 
the  law  before  the  Court  prevents  the  Tax  Collector  from 
enforcing  the  tax  by  a  sale  of  the  property. 

Do  all  these  consequences  follow  from  this  law?  I  most 
respectfully  submit  that  they  do  not.  The  reading  adopted 
by  counsel  on  the  other  side  is  not  authorized  by  any  rule 
of  statutory  construction.    In  the  construction  of  a  statute 
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we  are  to  look  to  the  purpose  and  object  which  the  Legis- 
lature had  in  view  in  passing  it.  What,  then,  is  the  nature 
of  this  law?  Is  it  a  law  to  regulate  the  settlement  of  the 
estates  of  dead  men  t  Is  it  a  law  for  the  collection  of  debts  ? 
Is  it  a  law  for  regulating  the  collection  of  taxes?  Is  it  a 
law  regulating  donations  inter  vivos?  It  is  none  of  these^ 
if  the  law  is  to  be  construed,  as  it  must  be,  with  some 
reference  to  the  object  and  purpose  for  which  it  was  enacted. 

What)  then,  is  the  object  of  the  law?  Its  object  is  to 
regulate  the  vending  and  retailing  of  intoxicating  liquors, 
in  quantities  less  than  five  gallons.  Its  object  is  to  prevent 
tippling.  It  is  aimed  at  a  particular  trade  —  at  a  particu- 
lar  calling — at  a  particular  business.  Its  object  and  pur- 
pose is  to  regulate  and  control  that  business,  and  to  keep  it 
within  reasonable  bounds,  so  as  not  to  interfere  with,  or  in- 
juriously affect,  the  general  good,  welfare  and  prosperity  of 
society.  It  is  in  that  li^t  that  we  are  to  consider  and  con- 
atme  it. 

Is  the  learned  gentleman  upon  the  other  side  (Mr.  Fel- 
ton),  to  whom  the  eloquent  advocate  of  yesterday  (Mr.  Pat- 
terson) referred,  engaged  in  the  business  of  retailing  intox- 
icating liquors  when  presiding  at  his  table?  When  he  has 
a  social  gathering,  or  festive  occasion,  within  his  halls. 
does  he  stand  before  the  law  in  the  attitude  of  a  man  trad- 
ing in  intoxicating  liquors?  Would  he  be  guilty  of  a  vio- 
lation of  this  statute  if  he  poured  a  libation  to  his  house- 
hold gods,  and  indulged  in  bacchanalian  festivities  with 
his  guests?  When  an  executor  or  administrator  proposes 
to  sell  vinous,  malt  or  spirituous  liquors,  belonging  to  the 
estate  of  his  decedent,  for  the  purpose  of  paying  the  debts 
which  he  has  left  behind  him,  does  he  come  before  the  law 
in  the  attitude  of  a  retailer  of  intoxicating  liquors? 

Wlien  the  Sheriff  proceeds  to  seize,  under  execution,  this 
species  of  property,  and  subject  it  to  the  payment  of  a  debt, 
does  he  stand  before  the  law  in  the  attitude  of  a  dealer  in 
liquors  ?  And  so  of  a  tax  collector.  This  law  is  to  receive 
a  reasonable  construction.  It  is  to  be  construed  so  as  to 
carry  out  the  obvious  intent  and  purpose  of  the  Legislature, 
in  passing  it     Guided  by  this  rule,  the  Court  will  not  give 
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to  it  an  effect  which  was  not  intended  —  ^U  not  enlarge,  or 
widen  its  scope,  but  confine  it  strictlj  to  the  purpose  or 
object  for  which  it  was  passed.  So  construed,  none  of  the 
consequences,  so  eloquently  deplored  by  counsel,  will  result 
from  the  operation  of  this  law. 

It  is  also  said  that  this  law  will  inaugurate  an  inequality 
in  the  punishment  of  offenses  which  may  be  committed  by 
persons  engaged  in  the  liquor  business.  I  do  not  under- 
stand that  such  will  be  it6  effect  The  old  law  upon  this 
subject,  which  renders  unlawful  the  selling  of  intoxicating 
liquors  without  license,  and  declares  that  a  violation  of  iti: 
provisions  shall  be  deemed  a  misdemeanor,  is  in  no 
respect,  in  conflict  with  the  present  law;  for  it>  too,  de- 
clares that  a  violation  of  its  provisions  shall  be  a  misde- 
meanor. There  is,  therefore,  no  conflict  between  the  two; 
but  if  there  be,  the  only  consequence  that  would  nssult 
from  it,  would  be,  that  the  old  law  would  go  down  before 
the  new,  and  the  inequality  of  punishment,  if  any,  result- 
ing therefrom,  would  be  such  only  as  always  exists  between 
municipalities  operating  under  different  laws.  (People  v. 
Salomon^  51  HI.  37;  AUom  v.  Hammer,  38  Miss.  652.) 

It  is  asserted  upon  the  jpart  of  the  petitioner  that  this  law 
has  not  been  enacted  by  the  Legislature  of  the  State;  tlmt 
if  it  ever  has  any  force  and  effect,  such  force  and  effect  will 
be  due  to  the  will  of  the  people,  and  not  to  the  will  of  the 
Legislature;  that,  in  short,  the  action  of  the  Lecrislature  in 
the  premises  amounts  to  nothing  more  than  a  delegation  of 
the  legislative  power  to  the  people  of  the  several  towns  and 
cities  of  the  State,  and  that  for  that  reason  the  law  is  re- 
pugnant to  the  first  section  of  the  fourth  article  of  the 
Constitution,  which  vests  the  law-making  power  in  the 
Legislature. 

In  answer  to  this,. we  say,  first,  that  the  statute  is  not  a 
delegation  of  legislative  power,  but  a  conditional  law,  or  a 
law  which  is  to  take  effect  upon  the  happening  of  a  future 
uncertain  event,  and  therefore  not  repujo^iant  to  the  consti- 
tutional provision  in  question.  Second,  that  if  the  statute 
be  construed  to  be  a  delegation  of  legislative  power,  the 
power  which  is  delegated  is  a  part  of  the  police  power  of 
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the  State,  which  may  be  constitutionally  delegated  by  the 
Legislature  to  local,  public  or  political  corporations,  such 
as  counties,  cities  and  towns. 

I  am  aware  that  there  is  some  color  for  the  construction 
which  counsel  put  upon  this  statute,  to  be  found  in  the 
booKs.  The  cases  upon  which  they  chiefly  rely  are  the 
cases  of  Bario  v.  Himrod,  8  N.  Y.  486 ;  the  case  of  Parker  v. 
The  Commonwealth,  6  Penn.  S.  E.  607,  and  Bice  v.  Foster, 
4  Harrington,  492.  The  first  of  these  cases  involved  the 
constitutionality  of  the  general  school  of  law  of  the  State  of 
!N'ew  York,  and  it  was  held  that  the  law  was  unconstitu- 
tional, for  the  reason  that  it  was  a  delegation  of  the  legis- 
lative power,  and  not  a  conditional  law.  The  second 
involved  the  constitutionality  of  a  local  option  liquor  law, 
which  was  held  to  be  unconstitutional  for  the  same  reason. 
The  last  case  also  involved  the  constitutionality  of  a  local 
option  liquor  law,  and  it  was  held  to  be  unconstitutional 
for  the  same  reason.  In  all  of  these  cases,  statutes  seem 
to  have  been  framed  for  the  express  purpose  of  being  sub- 
mitted to  the  people,  in  the  nature  of  a  draft,  for  their  in- 
dorsement or  rejection.  Thus,  the  statute  considered  in 
the  case  of  Barto  v.  Himrod,  contained  the  following  sec- 
tion: 

'^  Sec  10.  The  electors  shall  determine,  by  ballot,  at  the 
annual  election  to  be  held  in  November  next,  whether  this 
Act  shall  or  shall  not  become  a  law.'' 

In  this  language  the  Supreme  Court  of  New  York  found 
some  justification  for  the  conclusion  they  reached,  for  the 
Legislature  seemed  thereby  to  abdicate  its  office  and  turn 
it  over  to  the  people ;  and,  if  the  statute  in  hand  admits  of 
no  other  construction,  it  might  fall  within  the  rule  laid 
down  in  Barto  v.  Himrod.  But,  we  respectfully  submit, 
that  by  no  fair  rule  of  construction  can  this  statute  be  held 
to  be  other  than  a  conditional  law.  It  was  claimed  in  Barto 
V.  Himrod,  that  the  statute  then  before  the  Court  was  also 
a  conditional  law,  but  the  Court  held  that  it  was  not,  for 
the  reason  that  the  result  of  the  popular  vote  is  not  an  event 
in  view  of  which  the  Legislature  can  constitutionally  pro- 
vide that  a  law  shall  or  shall  not  take  effect 
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It  was  said,  with  truth,  that  the  event  or  chain  of  cir- 
cumstances on  which  a  law  may  be  made  to  take  effect, 
must  be  such  as,  in  the  judgment  of  the  L^slature,  affects 
the  question  of  the  expediency  of  the  law;  an  event  on 
which  the  expediency  of  the  law,  in  the  judgment  of  the 
law-makers,  depends.  On  this  question  of  expediency, 'the 
Legislature  must  exercise  its  own  judgment,  definitively 
and  finally.  When  a  law  is  made  to  take  effect  upon  the 
happening  of  such  an  event,  the  L^slature,  in  effect,  de- 
clares the  law  inexpedient,  if  the  event  should  not  happen ; 
but  expedient,  if  it  should  happen.  They  appeal  to  no 
other  man,  or  men,  to  judge  for  them  in  relation  to  its 
present  or  future  expediency.  They  exercise  that  power 
themselves,  and  then  perform  the  duty  which  the  Constitu- 
tion imposes  upon  them.  Substantially  the  same  views 
were  taken  in  the  other  two  cases  of  Parker  v.  The  Com- 
monwcalth,  and  Rice  v.  Foster. 

Whether  this  reasoning  be  sound  is  the  question  upon 
which  the  solution  of  this  case,  so  far  as  the  present  point 
is  concerned,  must  depend.  The  distinction  which  was 
there  attempted  to  be  drawn,  between  the  result  of  a  popular 
election  and  any  other  future  uncertain  event,  is  without 
any  foundation  in  the  Constitution,  or  in  reason.  The  idea 
that  laws  that  are  made  to  take  effect  upon  the  result  of  a 
popular  vote,  amount  to  a  delegation  of  legislative  power, 
is  founded  upon  a  false  theory  as  to  the  true  source  and 
nature  of  the  tenure  by  which  the  Legislature  exercises  and 
holds  its  power.  The  argument  proceeds  upon  the  theory 
that  legislative  power  is  derivative,  and  cannot,  therefore, 
be  exercised  by  anybody  except  the  Legislature  itself.  It 
assumes  that  the  constitution  is  a  mere  letter  of  attorney, 
emanating  from  the  people  to  the  different  departments  of 
the  government,  authorizing  them  to  perform  or  exercise 
certain  governmental  functions.  I  submit  that  the  sup- 
posed analogy  is  false.  I  submit  that  there  is  not  the 
slightest  resemblance  between  the  relation  existing  between 
the  Legislature  and  the  people,  and  the  relation  that  exists 
between  a  principal  and  his  agent.  What  is  the  Constitu- 
tion ?    It  is  declared,  on  the  other  side,  to  be  a  mere  letter 
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of  attorney.  On  our  side  it  is  respectfully  submitted  that  it 
is  the  fundamental  law.  It  is  a  law  unto  the  people  as 
well  as  unto  the  government.  It  is  the  comer  stone;  the 
foundation,  of  the  whole  social  fabric.  Upon  it  stand,  not 
only  the  three  departments  of  the  government,  but  also  the 
people.  The  Constitution,  it  is  true,  in  a  certain  sense, 
comes  from  the  people.  In  a  certain  sense,  it  is  begotten 
by  them,  but  it  comes  from  them  like  Pallas  from  the  cleft 
brain  of  Jupiter,  a  new  being,  perfect  in  its  individuality, 
with  a  mind  and  will  of  its  own. 

While  the  Legislature  is,  in  a  certain  sense,  the  creature 
of  the  Constitution,  yet  it  does  not  so  much  take  its  power 
from  the  Constitution  as  from  the  nature  of  its  own  exist* 
ence.  Plenary  legislative  power  is  by  the  nature  of  the 
case  inherent  in  all  State  legislative  bodies,  and  when  tlie 
Constitution  declares  that  all  legislative  power  shall  be 
vested  in  the  Legislature,  it  only  declares  an  universal, 
self-evident  truth  —  it  merely  declares  that  the  Legislature 
shall  be  the  Legislature.  It  'p*ants  no  power.  It  assumes 
that  the  power  exists  inhereiitly,  and  then  proceeds  to  re* 
strict  its  exercise.  Hence,  in  respect  to  the  power  of  the 
Legislature,  there  is  no  principal  standing  behind  the  Con* 
stitution.  The  Constitntion  is  itself  the  principal.  There 
is  no  higher  power  —  no  higher  law  —  by  which  the  exercise 
of  legislative  power  is  to  be  governed.  These  principles 
were  lost  sight  of,  or  ignored,  by  the  Courts,  when  they 
undertook  to  say,  as  a.  matter  of  Constitutional  law,  upon 
what  future,  uncertain  events,  and  what  not,  the  Legislature 
might  provide  that  a  conditional  law  should  take  effect 
That  there  is  no  provision  in  the  Constitution  which  pro- 
hibits the  passage  of  conditional  laws,  is  admitted.  It  is 
equally  true  that  the  Constitution  is  silent  as  to  what  event 
may  or  may  not  be  chosen  by  the  Legislature  as  the  event 
upon  which  a  conditional  law  may  tidke  effect.  It  may  be 
conceded  that  in  passing  laws  Legislatures  should  exercise 
their  judgment  upon  the  question  of  their  expediency,  but 
it  is  the  universal  rule  that  the  expediency  of  laws  may  de- 
pend, in  the  judgment  of  the  Legislature,  upon  the  condi- 
tions that  may  exist  in  society,  and  the  views  that  may  be 
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entertained  of  the  law  itself  by  the  people  upon  whom  it  is 
to  act;  and  there  is  nothing  in  the  Constitution  which  pro- 
hibits the  Legislatiire  from  taking  such  means  as  they  see 
proper  for  the  purpose  of  ascertaining  what  such  condi- 
tions and  views  may  be.  It  may  resort  to  any  sources  of 
information.  It  may  call  the  people  together  to  express 
their  views  in  relation  to  the  expedienqr  of  a  law;  as  to 
whether  the  necessities  of  the  people  demand  it^  or  as  to 
whether  the  popular  sentiment  is  such  as  to  admit  of  its  en- 
forcement. So  long  as  it  is  the  duty  of  the  Legislature, 
which  everybody  admits,  to  enact  laws  which  are  suited  to 
the  conditions  and  wishes  of  the  people,  it  must  and  ought 
to  be  competent  for  the  Legislature  to  adopt  such  measures 
as  they  may  deem  proper  for  the  purpose  of  ascertaining 
what  are  the  wants  and  wishes  of  the  people.  No  one  will 
pretend  but  that  the  Legislature  may  enli^ten  its  own  un- 
derstanding, with  reference  to  the  expediency  of  a  law,  by 
submitting  the  question  of  its  expediency  to  a  popular  vote 
in  advance  of  its  passage.  Suppose  the  law  now  before  the 
Court,  or  rather  the  principle  on  which  it  is  founded  —  Local 
Option  —  had  been  first  submitted  to  the  people^  and  ap- 
proved by  them,  and,  upon  such  approval,  this  law  had 
been  passed,  no  one  could  be  found  so  bold  as  to  have 
questioned  its  validity.  K  this  be  so,  why  may  not  the 
Legislature  prepare  a  law  and  pass  it  through  the  forms  of 
legislation  and  submit  the  question  of  its  expediency  or  ap- 
proval afterwards  to  a  popular  votet  I  submit  that  there 
is  no  distinction  to  be  drawn  between  ^e  two  cases;  henoe, 
if  the  first  be  a  constitutional  exercise  of  the  legisladve 
power  the  last  must  be,  by  parity  of  reason. 

It  would  seem  to  be  obvious  liiat  if  nothing  can  be  found 
in  the  Constitution  restricting  the  choice  of  tie  Legislature, 
as  to  future  uncertain  events  upon  which  a  law  shall  be 
made  to  take  effect,  it  does  not  lie  in  the  mouth  of  the 
Courts  to  say  whether  a  given  event  is  a  constitutional  one 
or  not.  (Hobart  v.  Supervisors  of  Bvtte  Co,,  iT.CaL  30; 
Blanding  v.  Bvrr,  18  Cfid.  858 ;  Sicde  v.  Parker,  26  Vermont, 
865.) 

In  the  State  of  New  Jersey,  a  Local  Option  law,  sub- 
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Btantiallj  the  same  as  that  now  before  the  Court,  has  been 
passed  and  is  now  in  force.  In  that  State,  as  in  this,  the 
validity  of  the  law  was  most  vigorously  contested.  The 
question  was  taken  to  the  Supreme  Court  of  the  State,  and 
determined  in  favor  of  the  validity  of  the  law,  in  the  case 
of  The  State  v.  Morris  Common  Pleas,  reported  in  the  12th 
American  Law  Begister,  at  page  thirty-six.  In  that  case 
the  Court,  while  conceding  to  the  fullest  extent  the  doc- 
trine that  legislative  power  could  not  be  delegated,  except 
as  to  the  police  powers  of  the  State,  held  that  the  law  was 
not  a  delegation  of  legislative  power,  but  a  conditional 
law,  and  that  its  validity,  as  a  conditional  law,  was  wholly 
unafFected  by  the  fact  that  a  popular  vote,  instead  of  some 
other  uncertain  event,  had  been  made  the  contingency 
upon  which  it  was  to  take  effect. 

In  the  State  of  Indiana,  Local  Option  Kailroad  Subscrip- 
tion laws  were  held  to  be  constitutional,  but  Local  Option 
Liquor  laws  were  held  to  be  unconstitutional  In  the  case 
of  Maize  v.  The  State,  (4  Ind.  844,)  while  it  was  unneces- 
sary in  determining  the  case  to  decide  whether  a  law 
could  be  made  to  take  effect  according  to  the  result  of 
a  popular  vote,  for  the  reason  that  the  Constitution  of 
that  State  seems  to  prohibit  the  passage  of  any  law  to  take 
effect  by  the  will  of  third  parties,  yet  the  Court  consid- 
ered the  question,  and  held  that  a  conditional  law  could 
not  be  made  to  depend  upon  the  result  of  a  popular  elec- 
tion. But  the  Supreme  Court  of  that  State  has  followed 
the  example,  so  worthily  set  it  by  the  Supreme  Court  of 
the  State  of  Pennsylvania,  and  has  changed  front,  in  logical 
effect,  though  not,  perhaps,  in  express  terms,  upon  the 
question  of  Local  Option  Liquor  laws.  Since  the  decision 
of  the  Supreme  Court  in  the  case  of  Maize  v.  The  State, 
declaring  the  Local  Option  Liquor  law  then  in  force  in 
Indiana  unconstitutional,  the  Legislature  of  that  State  have 
passed  an  Act  differing  from  the  first,  so  far  as  the  present 
question  is  concerned,  only  in  the  circumstance  that  in- 
stead of  referring  the  question  of  license  or  no  license,  to  a 
popular  vote,  it  required  that  every  applicant  applying  for 
a  license,  should  present  a  written  petition,  signed  by  a 
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majority  of  the  legal  voters  of  the  town  or  city,  as  the  case 
might  be.     It  is  very  certain  that  this  last  law  cannot  be 
distinguished  from  the  first ;  or  if  it  can,  it  is  a  distinction 
without  a  difference  (so  far  as  the  question  under  consid- 
eration is  concerned,)   whether  the  law  is  to  take  effect 
upon  the  happening  of  a  majority  vote  or  a  majority  peti- 
tion ;  for  in  the  one  case  the  result  is  as  much  controlled  by 
the  popular  will  as  in  the  other  case,  the  only  difference 
being  as  to  the  manner  or  mode  provided  for  ascertaining 
what  is  the  will  of  the  people.     The  constitutionality  of 
this  latter  law  came  before  the  Supreme  Court  of  the  State, 
in  the  very  recent  case  of  Oroesch  v.  The  State,  reported 
in  42  Indiana  Reports,  (p.  647.)     The  validity  of  the  law 
was  assailed  by  counsel,  upon  the  same  grounds  now  urged 
before  this  Court.     It  was  claimed  that  it  amounted  to  a 
delegation  of  legislative  power;  that  it  provided  for  a  direct 
intci'vention  of  tlie  people  in  making  and  in  executing  the 
law,   and   that  its  force  and  effect  were  dependent  upon 
popular  choice. 

riie  Local  Option  law  of  this  State  was  passed  by  the 
Legislature,  according  to  all  the  forms  of  legislation.     It 
was  made  to  take  effect  from  and  after  ita  passage.    It  pro- 
vided, not  that  the  law  should  take  effect,  according  as  the 
people  might  or  might  not  vote  for  or  against  license,  but 
that  it  should  take  effect  from  and  after  its  passage.     It 
was  perfect  and  complete  when  it  left  the  halls  of  legisla- 
tion.    The  people  might  act  under  it,  but  they  could  not 
add  to  ity  or  take  from  it  a  line  or  syllable.     Instead  of 
the  vote  of  the  people  giving  force  and  effect  to  the  law,  in 
a  legislative  sense,  it  was  but  one  of  the  acts  for  which  the 
law  itself  provided.     In  voting,  the  people  do  not  exercise 
legislative   power,   but   perform    an   act   required   by   the 
Legislatnie,  in  the  execution  of  the  law. 

As  was  said  by  this  Court,  in  the  case  of  Robinson  v. 
Bidwelh  (22  Cal.  879) :  "  The  popular  vote  is  not  the  act  of 
lo'iislation,  but  simply  an  event  upon  the  happening  of 
whidi  the  law  is  to  take  effect.'^ 

As  was  said  by  the  Supreme  Court  of  Michigan,  in  the 
case  of  the  People  v.  Collins,  (3  Mich.  360) :    "  The  law  dops 
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not  take  effect  by  force  and  effect  of  the  popular  vote,  but 
by  force  and  effect  of  the  same  will  which  authorizes  the 
vote    as    a   pre-declared    and    pre-determined    consequence 

of  it." 

In  the  State  of  IDiniois,  in  the  case  of  The  People  v.  Rey- 
nolds, (10  HI.  1),  the  whole  question  of  Local  Option  laws 
was  most  thoroughly,  elaborately  and  satisfactorily  dis- 
cussed. 

The  question  before  the  Court  was,  the  constitutionality 
of  a  law  providing  for  the  division  of  a  county,  and  the  for- 
mation of  a  new  county  from  the  same  territory,  to  take 
effect  on  a  majority  of  the  votes  in  the  county  being  cast 
for  such  a  division.  The  Court  held  the  law  to  be  consti- 
tutional, and  in  discussing  the  question  reviewed  all  the 
cases  to  which  I  have  referred,  as  opposed  to  the  Local 
Option  principle,  and  expressed  the  opinion  that  they  found 
no  support  in  the  Constitution  of  any  of  the  States  in  which 
they  arose. 

It  was  held  that  such  laws  were  valid,  whether  consid- 
ered as  conditional  lawf,  or  laws  delegating  to  the  people 
of  subordinate  municipal  corporations,  a  part  of  the  police 
power  of  the  State. 

In  the  State  of  New  Hompshire,  a  Local  Option  law  in 
relation  to  the  licensing  of  billiard  saloons  and  bowling 
alleys,  has  been  held  to  be  constitutional  by  the  Supreme 
Court  The  law,  like  the  Local  Option  Liquor  law  of  this 
State,  imposed  penalties  for  a  violation  of  its  provisions. 
It  does  not,  therefore,  differ  upon  principle,  or  in  material 
circumstance,  from  the  law  of  this  State ;  and  if  the  former 
be  constitutional,  by  a  parity  of  reason,  the  latter  must  be. 

In  the  State  of  Massachusetts,  a  former  statute  provided 
that  no  person  should  manufacture  or  sell  any  intoxicating 
liquors,  unless  authorized  as  provided  therein,  and  de- 
clared that  ale,  porter,  strong  beer  and  lager  beer,  and  all 
wines,  should  be  considered  intoxicating  within  the  mean- 
ing of  the  act,  as  well  as  distilled  spirits.  The  law  was 
afterwards  amended  by  striking  out  the  words  ale,  porter, 
strong  beer  and  lager  beer,  and  provided  that  any  person 
might  manufacture  or  sell,  or  keep  for  sale,  these  liquors, 
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but  that  the  inhabitants  of  any  city  or  town  might  annually 
vote  that  no  person  should  be  allowed  to  sell  them,  in 
which  case  the  sale  of  such  liquors  in  such  city  or  town, 
should  be  prohibited. 

Tour  Honors  will  readily  perceive  that  the  conditions 
which  exist  in  this  State,  so  far  as  legal  principles  are  con- 
cerned, are  almost  identical  with  those  existing  in  the 
State  of  Massachusetts.  Prior  to  the  passage  of  the  Local 
Option  law  of  this  State,  we  had  a  law  prohibiting  the  sale 
of  intoxicating  liquors  without  a  license,  under  certain 
penalties  therein  provided  for.  Under  this  law,  any  one 
was  entitled  to  a  license  to  sell  liquors,  upon  payment  of  a 
license  tax  as  therein  provided.  Then  came  the  Local 
Option  law,  which  supplements  the  old,  and  provides  that 
no  license  to  sell  liquors  in  less  quantities  than  five  gallons, 
shall  be  granted,  if  the  people  of  the  town,  cily  or  town- 
ship shall,  by  a  majority,  vote  against  license.  In  the 
Massachusetts  case  referred  to,  the  Massachusetts  law  was 
held  to  be  constitutional,  and  if  it  be  constitutional,  by 
parity  of  reason,  the  Local  Option  law  of  this  State  is  also 
constitutionaL 

In  the  State  of  Iowa,  a  Local  Option  Pence  law,  pro- 
viding that  stock  should  be  allowed  to  run  at  large  or  not, 
according  as  a  majority  of  the  people  mi^t  vote  upon  the 
question,  came  before  the  Supreme  Court  of  the  State 
upon  the  question  whether  it  was  constitutional  or  not, 
and  it  was  decided  in  the  case  of  Ddlhy  v.  Wolfe  and 
Palmer,  (14  Iowa,  288,)  that  the  law  was  constitutional. 
It  was  claimed  that  the  law  was  unconstitutional  because  it 
was  made  to  depend  upon  the  popular  will  for  force  and 
effect. 

It  is  a  mistaken  idea,  if  the  Court  please,  that  the  Local 
Option  law  of  this  State  in  relation  to  the  vending  of  in- 
toxicating liquors,  is  a  new  or  novel  feature  in  the  I^sla- 
five  history  of  the  country.  It  is  true  it  differs  from  former 
laws  upon  the  subject,  in  circumstances,  but  not  in  princi- 
ple. In  the  license  laws  of  Vermont,  New  Hampshire, 
Mas<?achusett8,  TTew  Jersey  and  Pennsylvania,  and  perhaps 
other  States,  which  existed  prior  to  the  adoption  of  tie 
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Local  Option  principle,  the  power  to  grant  licenses  was  con- 
fided to  Selectmen,  to  Municipal  Councils,  to  County  Courts, 
and  Boards  of  Excise.  In  some  cases  full  power  was  given 
over  the  question,  and  these  bodies  could,  in  their  discre- 
tion, grant  licenses  or  refuse  them.  In  other  cases,  the  dis- 
cretion was  not  full,  and  the  licensing  bodies  were  required 
to  grant  licenses  upon  condition  that  the  applicants  were  ap- 
probated by  a  certain  number  of  freeholders,  ranging  from 
twelve  to  twenty.  In  all  of  these  cases,  if  the  Court  please, 
there  was  a  delegation  of  legislative  power,  if  such  it  is  to 
be  called,  as  perfect  and  complete,  in  all  respects,  as  under 
the  Local  Option  law  of  this  State  j  the  only  diflFerenoe  be- 
ing, that  the  question  of  license  was  acted  upon  by  Select- 
men, Town  Councils,  County  Courts  and  Boards  of  Excise, 
while,  under  the  law  of  this  State,  the  question  of  license 
or  no  license  is  submitted  to  a  majority  of  the  people.  None 
of  the  laws  referred  to  were  ever  supposed  to  be  unconstitu- 
tional. No  lawyer  of  those  days  was  bold  enough  to  question 
their  validity.  It  was  only  when  the  people  were  intrusted 
with  power  over  the  subject  that  the  question  of  the  validity 
of  such  laws  began  to  be  agitated ;  and  it  is  a  little  surprising 
that,  under  a  representative  form  of  government,  which  is 
founded  upon  the  will  and  consent  of  the  people,  any  one 
could  be  found  bold  enough  to  question  the  right  of  the 
people  to  be  consulted  as  to  the  laws  by  which  they  are  to  be 
governed.  It  is  surprising,  that  while  it  was  admitted  that 
conditional  laws  were  constitutional  when  made  to  depend 
for  their  force  and  effect  upon  the  action  of  third  persons,  any 
oue  could  be  found  willing  to  declare  that  the  people  should 
not  conptitiite  such  third  persons.  That  they  idiould,  would 
seem  to  be  the  most  consistent  with  the  forms  of  popular 
government. 

While,  may  it  plea«e  the  Court,  we  have  found  some  con- 
flict of  authority  as  to  the  validity  of  Local  Option 
Liquor  laws,  we  find  no  conflict  of  authority  as  to  the  valid- 
ity of  Local  Option  laws  upon  other  subjects.  It  is 
true  there  was  a  ripple,  a  few  years  ago,  in  Wisconsin,  in 
relation  to  the  validity  of  railroad  subscription  and  subsidy 
laws  but  it  soon  subsided^  and  the  rule  has  now  become 
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nniversaly  that  Local  Option  laws  in  relation  to  railroad 
subfiidies,  to  the  removal  of  county  seats,  to  the  erection  of 
public  buildings,  such  as  court-houses  and  school-houses, 
and  a  variety  of  other  matters,  are  constitutionaL  Such  is 
the  rule  ererywhere,  from  Maine  to  Tesas,  from  Oregon  to 
Florida.  "So  other  State  has  gone  further  than  this,  in 
upholding  Local  Option  laws.  From  the  commencement  of 
the  government  down  to  the  present  time,  Local  Option  laws, 
in  one  form  or  other,  have  existed,  and  still  exist  in  this 
State. 

Look  at  the  long  array  of  railroad  subsidy  laws;  to  the 
school  law,  which  submits  the  erection  of  school-houses, 
and  the  levying  of  a  tax  therefor,  to  the  people  of  the  school 
district  Look  at  the  statute  which  provides  that  the  people 
of  the  several  counties  of  the  State  may  change  the  location 
of  their  county  seats,  from  time  to  time,  by  a  popular  vote. 
Look  at  the  law,  which  has  been  upon  the  statute  book  of  this 
State  from  the  earliest  time,  which  provides  that  the  trial  of 
the  right  to  mining  claims  shall  be  governed  by  the  rules  and 
regulations  adopted,  and  in  force,  in  the  district  in  which 
the  claim  is  situated*  Here  we  find  our  first  California  Local 
Option  law.  Here  the  Legislature  said  to  the  miners 
of  every  mining  district  in  the  State:  "Adopt  your  own 
rules,  your  own  regulations;  and  the  rales  and  regulation.' 
so  adopted  shall  constitute  the  law  by  which  your  rights 
shall  be  determined,  by  which  your  tenure  to  your  mining 
claims  shall  be  adjudged.''  That  law  has  come  before  this 
Court,  at  nearly  every  term,  from  the  time  of  its  passage  to 
the  present.  N'o  one  ever  had  the  hardihood  to  question  its 
constitutionality. 

It  is  respectfully  submitted  that  these  laws  cannot  be  dis- 
tinguished, on  the  score  of  principle,  from  the  law  under  con- 
sideration ;  and  if  this  law  is  to  be  overturned  for  the  reasons 
urc^ed  against  it,  all  the  other  Local  Option  laws  of  the 
State  must  fall  with  it. 

With  these  remarks,  I  leave  this  branch  of  my  arj^ment 
(State  V.  Paul,  6  R  L  185;  State  v.  Kerran,  5  R.  T.  497.) 

Our  next  position,  may  it  please  the  Court,  is,  that  if  the 
law  in  question  be  a  delegation  of  legislative  power,  the 
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power  delegated  is  a  part  of  the  police  power  of  the  State, 
which  may  be  constitutionally  delegated  by  the  Legislature 
to  local,  public,  or  political  corporations,  such  as  counties, 
cities  and  towns.  While  it  may  not  be  necessary,  for  the 
purposes  of  this  case,  to  question  the  truth  of  the  general 
proposition  that  legislative  power  cannot  be  delegated,  I  do 
not  desire  to  be  understood  to  accede  to  it  in  any  degree. 
In  those  cases  in  which  the  doctrine  that  legislative  power 
cannot  be  delegated  has  been  enunciated  and  sustained,  it 
is  not  contended  that  there  is  any  express  provision  in  the 
Constitution.  The  argument  rests,  in  part,  upon  a  sup- 
posed implication,  arising  out  of  the  fact  that  all  legislative 
power  is  vested,  primarily,  in  the  Legislature,  and,  in  part 
upon  the  idea  that  every  Constitution  has  a  genius,  or  a 
spirit,  which  Courts  are  at  liberty  to  consult  in  cases  where 
the  letter  of  the  Constitution  is  silent. 

It  may  be  regarded  as  now  well  settled,  that  the  Courts 
must  find  all  restrictions  upon  the  exercise  of  legislative 
power,  in  the  letter  of  the  Constitution,  and  such  necessary 
implications  as  arise  therefrom.  It  would  be  a  dangerous 
doctrine  to  establish,  that  every  judge  is  at  liberty  to  de- 
clare a  law  constitutional  or  imconstitutional,  in  accordance 
with  his  own  notions  as  to  what  constitutes  the  genius  and 
spirit  of  the  Constitution.  While  such  is  the  case,  State 
Constitutions  would  become  protean  in  form,  would  take 
different  shapes,  from  time  to  time,  according  to  the  notions 
of  their  genius  and  spirit  entertained  by  the  Court  inter- 
preting them. 

So  far  as  the  argument  against  the  del^ation  of  legisla- 
tive power  rests  upon  a  supposed  implication,  arising  out  of 
the  fact  that  all  legislative  power  is  vested  in  the  Legisla- 
ture, if  it  proves  anything,  it  proves  too  much. 

The  supposed  implication  certainly  affects  all  I^sla- 
tive  power,  if  it  affects  any;  and,  if  the  argument  is 
sound,  it  must  establish,  conclusively,  the  proposition 
that,  under  no  circumstances,  can  any  of  the  legislative 
power  be  del^ated  to  third  persons;  and  if  it  turn  out 
on  examination  that  this  argument  is  unfounded  in  part, 
it  must  result  that  the  implication  does  not  exist       As 
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was  remarked  by  Judge  Baldwin,  in  the  case  of  Hdbart 
V.  The  Supervisors  of  Butte  County,  the  Legislature  being  in 
possession  of  a  great  mass  of  political  powers,  may  exercise 
them  in  any  manner  they  see  proper,  unless  restrained  by 
some  express  provision  or  necessary  implication  of  the  Con- 
stitution. If  an  implication  be  relied  on,  as  prohibiting  a 
given  Act  of  the  Legislature,  it  must  stand  out  dear  and 
well-defined.  This  cannot  be  asserted  of  the  supposed  im- 
plication question.  It  is  inconsistent  with  the  practice  of 
all  civilized  governments  from  time  immemorial  down  to 
the  present  day.  In  England  the  government  granted 
legislative  powers  to  the  East  and  West  Indian  Colonies. 
It  did  the  same  with  her  American  Colonies,  which  have 
since  grown  up  and  expanded  into  these  United  States. 
Holland,  France  and  Spain  have  done  the  same,  and  even 
the  government  of  the  United  States  itself  has  delegated 
powers;  has,  from  the  commencement,  governed  the  people 
of  its  territories,  by  creating  for  them  a  form  of  government 
under  what  is  denominated  an  Organic  Act,  and  vested  the 
departments  thereof  with  legislative,  judicial  and  executive 
powers.  It  may  be  said,  upon  the  other  side,  that  these 
grants  of  legislative  power,  from  England,  France  and 
Spain,  to  their  colonies,  came  from  the  crown,  not  from 
the  law-making  department  of  the  government;  and  that 
these  illustrations,  therefore,  are  inapt,  a^d  prove  too 
much.  It  is  true,  may  it  please  your  Honors,  that  they  did 
come  from  the  crown,  and  not  from  the  law-making  de- 
partment ;  but  we  are  to  remember  that  under  our  form  of 
government  all  the  legislative  powers  of  the  crown  and  of 
Parliament  are  combined  and  vested  in  the  Legislature,  and 
the  Constitution  creates  no  distinction  as  between  the  two. 
Whatever  the  king  could  have  done,  or  can  do>  in  England, 
in  the  way  of  granting  charters,  franchises  and  govern- 
mental powers,  the  Legislature  may  do,  upon  the  same 
terms  and  conditions  upon  which  it  exercises  all  its  other 
powers. 

There  is  a  well-defined  class  of  legislative  powers  called 
Police  Regulations,  which,  so  far  as  I  have  been  able  to 
discover,  the  right  of  the  Legislature  to  delegate,  no  one 
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has  ever  denied.  The  powers  to  which  I  refer  are  those 
which  are  imiformlj  conferred  upon  subordinate  local  gov- 
ernments; such  as  counties,  towns  and  cities.  They  in- 
clude the  power  to  construct,  repair  and  improve  highways, 
to  abate  nuisances,  to  preserve  order  and  quietness,  to  re- 
press houses  of  ill  fame,  gambling  and  tippling  shops. 
This  law,  if  the  Court  please,  falls  clearly  wiUiin  this  class 
of  powers,  and  should  your  honors  declare  it  to  be  a  plain 
and  palpable  delegation  of  legislative  power,  it  is,  neverthe- 
less, constitutional.  Instead  of  the  Constitution  forbid- 
ding the  delegation  of  police  powers  to  local  public  corpo- 
rations, it  requires  such  corporations  to  be  created  by  the 
Legislature,  and  the  act  of  creation  of  necessity  includes 
the  delegation  of  such  legislative  powers  as  are  generally 
included  or  classed  as  police  powers.  These  powers  may 
be  delegated  to  the  governing  bodies  of  counties,  cities  or 
towns,  or  to  the  people  at  large,  to  be  exercised  in  their 
discretion,  or  upon  such  terms  and  conditions  as  the  Legis- 
lature may  prescribe.  From  time  out  of  mind,  the  power 
to  regulate  the  sale  of  intoxicating  liquors  has  been  dele- 
gated to  public  corporations,  to  Commissioners,  Selectmen 
and  Boards  of  Excise ;  and,  if  it  may  be  delegated  to  them, 
it  may  be  del^ated  to  the  people  at  large;  for,  the  right  to 
delegate  being  conceded,  there  is  certainly  no  constitutional 
restriction  requiring  it  to  be  granted  to  governing  bodies, 
rather  than  the  people  at  large.  (The  GammonweaUh  v. 
Bennett,  108  Mass.  20 ;  Clarh  v.  The  City  of  Rochester,  28  N. 
T.  605.) 

Here,  if  the  Court  please,  I  close  my  argument;  but  in 
doing  so  the  great  importance  of  the  qtiestion  and  the  grave 
interest  taken  by  the  people  in  it  justify  me,  if  justification 
be  necessary,  in  recalling  to  your  Honors'  attention  the 
rules  which  are  to  be  followed  in  the  solution  of  all  consti- 
tutional questions.  That  this  law  is  a  popular  law;  that  is 
to  say,  that  it  meets  with  the  approval  of  the  people  of  the 
State,  is  manifested  by  the  fact,  as  I  am  informed,  that  out 
of  over  a  hundred  elections  which  have  been  held  under  it, 
those  elections  have  gone  in  favor  of  the  law,  in  the  ratio 
of  two  and  a  half  to  one.     It  was  said  by  Chatham,  I  think, 
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when  explaining  a  vote  which  he  was  about  to  give  in  favor 
of  the  passage  of  a  law :  **  I  shall  vote  for  this  law  for  three 
reasons:  Ist  Because  the  people  demand  it;  2d.  Because 
the  people  demand  it;  and,  3d.  Because  the  people  demand 
it" 

He  considered  the  popularity  of  the  law  as  a  sui&cient 
test  of  its  merit  Were  this  Court  unfettered  by  constitu- 
tional restrictions,  it  might  well  say,  in  the  language  of 
Chatham,  "We  will  sustain  this  law,  because  the  people 
demand  it/'  So,  if  the  Court  please,  it  well  becomes  us  to 
refer,  as  already  suggested,  to  the  rule  governing  the  con- 
sideration of  constitutional  questions.  I  understand  the 
rule  to  be  this,  and  I  understand  that  there  is  no  difference 
of  opinion  in  regard  to  it  —  that  Courts  must  always  sustain 
the  validity  of  a  law,  unless  it  violates  some  provision  of 
the  Constitution,  plainly,  palpably  and  beyond  all  reason- 
able doubt.  In  other  words,  every  reasonable  doubt  as  to 
ite  validity  must  be  resolved  in  favor  of  the  law.  Chief 
Justice  Black,  one  of  the  most  eminent  of  American 
Judges,  in  that  clear,  terse  and  pointed  manner  for  which 
he  was  remarkable,  in  the  great  case  of  Sharpless  v.  The 
Mayor,  etc.  (9  Harris,  164),  thus  declares  the  rule: 

"  We  can  declare  an  Act  of  the  Assembly  void  only  when 
it  violates  the  Constitution  clearly,  palpably,  plainly,  and 
in  such  a  manner  as  to  leave  no  doubt  or  hesitation  in  our 
minds." 

I  have  often  thought,  may  it  please  your  Honors,  that 
there  ought  to  be  inserted  in  every  Constitution  a  provision 
that  no  law  of  the  Legislature  should  be  overturned  or 
declared  null  and  void  by  any  Court,  except  upon  the  unan- 
imous concurrence  of  all  its  members.  It  is  a  most  del- 
icate thing  for  a  Court  to  undertake  to  override  the  will  of 
a  coordinate  branch  of  the  government.  Nowhere,  except 
in  America,  is  such  power  conferred  upon  the  Judiciary. 
We  look  in  vain  through  the  judicial  decisions  of  England 
for  any  discussion  of  constitutional  law.  Parliament  is  the 
sole  judge  of  what  is  the  Constitution  of  England. 

While  the  rule  is  otherwise  in  America,  it  should  never 
be  forgotten  that  the  STudiciary  Committees  of  our  legis- 


Julj,  1874.]  Ex  Paetb  Wajll.  813 

Opinion  of  the  Court  —  McKlnstry,  J. 

lative  bodies  are  composed,  in  a  great  measure,  of  lawyers, 
aometimes  as  ^ninent,  and  even  more  so,  tlian  those  who 
preside  in  our  Courts,  and  that  their  opinion  of  the  oonsti- 
tutionality  of  the  law  is  entitled  to  great  weight 

I  have  often  thought  that  the  opinion  of  the  Legislature 
has  not  always  received  the  consideration  to  which  it  was 
entitled;  and  when,  as  is  frequently  the  case,  a  Court  is 
divided  upon  the  constitutionality  of  the  law,  a  bare  major- 
ity being  opposed  to  the  law,  a  reasonable  doubt  may  be 
said  to  exist,  and  the  judgment  of  the  Legislature  should 
be  allowed  to  turn  the  scale  the  other  way. 

L.  Baldwin,  also  for  the  People,  reviewed  the  authorities 
cited  by  counsel,  in  an  elaborate  argument. 

By  the  Court,  MoEjnstby,  J.: 

Under  the  Act  of  March  18,  1874,  '*To  permit  the 
Toters  of  every  township  or  incorporated  city  to  vote  on 
the  question  of  granting  licenses  to  sell  intoxicating 
liquors,"  an  election  was  held  in  the  Fourth  Township  of 
Contra  Costa  County,  at  which  a  majority  of  the  votes  were 
oast  ^'  against  license." 

The  petitioner  was  afterward  convicted  of  an  alleged  viola- 
tion of  the  law,  as  declared  by  the  statute,  and  sentenced  to 
imprisonment  in  the  county  jail. 

The  power  to  make  laws  conferred  by  the  Constitution 
on  the  L^slature  cannot  be  del^ated  by  the  Legislature 
to  the  people  of  the  State,  or  to  any  portion  of  the  people. 
{Houghton  v.  Austin,  47  Cal.  646 ;  Barto  v.  Himrod,  8  N.  Y. 
488 ;  Bank  of  Borne  v.  ViUage  of  Borne,  18  N.  Y.  88 ;  Starin 
V.  The  Town  of  Genoa,  23  N.  Y.  429 ;  Clark  v.  The  City  of 
Rocherier,  28  N.  Y.  606 ;  Thorn  v.  Cramer,  16  Barb.  112 ; 
Bradley  v.  Boater,  Id.  122;  Parker  v.  CommomveaUh,  6 
Penn.  St  607 ;  Commonweaith  v.  QuaHer  Sessions,  8  Penn. 
St  391 ;  Locke's  Appeal,  72  Penn.  St.  491 ;  State  v.  Wilcox, 
46  Mo.  459 ;  Bice  v.  Foster,  4  Harr.  479 ;  State  v.  Copeland, 
8  R  L  38 ;  jB.  B.  Co.  v.  Commissioners  of  CUnion  County,  1 
Ohio.  N.  S.  77;  People  v.  Collins,  8  Mich.  848;  Santo  v. 
Staie,  2  Iowa,  (Clarke)  165 ;  Oeebrick  v.  Stcde,  6  Iowa,  491 ; 
State  V.  Beneke,  9  Iowa,  203 ;  State  v.  Weir,  88  Iowa,  184 ; 
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Maize  y.  State,  4  Ind.  342 ;  MeAmeier  y.  State,  11  In<L  482 ; 
State  V.  Swisher,  17  Tex,  441 ;  Staie  v.  Panker,  26  Vt  862.) 

Our  government  is  a  representatiye  republic,  not  a 
simple  democracy.  Whenever  it  shall  be  transformed  into 
the  latter  —  as  we  are  taught  by  the  examples  of  history  — 
the  tyranny  of  a  changeable  majorily  will  soon  drive  honest 
men  to  seek  refuge  beneath  the  despotism  of  a  single  ruler. 
To  become  a  law  an  act  must  be  passed  throu^  both 
Houses  of  the  Legislature,  be  signed  by  the  President  of 
the  Senate,  and  Speaker  of  the  Assembly,  and  be  approved 
by  the  Governor;  or,  if  vetoed  by  the  Executive,  must 
again  be  passed  by  the  constitutional  majority.  Thus,  and 
thus  only,  can  a  general  statute  be  enacted. 

While  the  power  and  responsibility  of  legislation  remain 
where  the  Constitution  has  placed  th^n,  a  proposed 
measure,  before  it  can  become  a  law,  must  pass  througb 
the  ordeal  of  a  public  and  deliberate  discussion  in  the  Leg- 
islature. "Public  opinion  will  prevail;  but  it  will  be 
enlightened,  deliberate,  permanent,  and  organically  expressed 
public  opinion.  It  is  this  opinion  alone  which  the  Constitu- 
tion designed  should  govern.  Such  a  government  secures 
deliberation  and  responsibility  in  legislation,  and  affords  pro- 
fection  against  the  despotism  of  official  rulers  on  the  one 
hand,  and  of  irresponsible  numerical  majorities  on  the  other. 
It  has  been  appropriately  termed  ^the  flower  of  modem 
civilization.' ""    {People  v-  CoUvm,  8  Mich.  416.) 

It  is  urged,  however,  that  for  the  Legislature  to  enact  that 
a  law  shall  take  effect,  provided  the  people  of  the  State, 
or  of  a  district,  shall  vote  in  favor  of  it,  is  not  to  delegate 
the  law-making  power.  This  position  has  been  up- 
held by  Courts  of  high  character,  but  I  think  the  deci- 
sions in  which  it  has  been  denied  are  sustained  by  the  better 
reasons. 

It  is  true  a  statute  may  be  conditional;  its  taking  effect 
may  sometimes  be  made  to  d^end  upon  a  subsequent 
event  The  last  proposition  is  illustrated  by  the  case  of 
The  Cargo  of  the  Brig  Aurora  v.  United  States,  7  Cranch. 
382,  in  whidi  the  validity  of  a  provision  of  the  "  non-inter- 
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course  law''  was  upheld.  The  provision  was  to  the  effect 
that  in  case  Great  Britain  or  France  should  revoke  or 
modify  its  edicts  previously  issued,  so  that  theyjihould 
cease  to  violate  the  neutral  commerce  of  the  United  States, 
the  trade  suspended  by  the  law  should  be  renewed*  It  will 
be  observed  tibat  in  this  instance  the  members  of  Congress 
exercised  their  own  judgment,  and  simply  determined  that 
trade  should  be  suspended,  while  the  orders  in  council  or 
edicts  should  continue. 

But  it  does  not  follow  that  a  statute  may  be  made  to  take 
effect  upon  the  happening  of  any  subsequent  event  which 
may  be  named  in  it  The  event  must  be  one  which  shall 
produce  such  a  change  of  circumstances  as  that  the  law- 
makers— in  the  exercise  of  their  own  judgment — can  declare 
it  to  be  wise  and  expedient  that  the  law  shall  take  effect 
when  the  event  shall  occur.  The  Legislature  cannot  trans- 
fer to  others  the  responsibility  of  deciding  what  legislation 
is  expedient  and  proper,  with  reference  either  to  present 
conditions  or  future  contingencies.  To  say  that  the  legis- 
lators may  deem  a  law  to  be  expedient,  provided  the  people 
shall  deem  it  expedient,  is  to  suggest  an  abandonment  of 
the  legislative  function  by  those  to  whose  wisdom  and  pa- 
triotism the  Constitution  has  intrusted  the  prerogative  of 
determining  whether  a  law  is  or  is  not  expedient.  Can  it 
be  said  in  such  case  that  any  member  of  the  Legislature 
declares  the  prohibition  or  enactment  to  be  expedient? 

A  statute  to  take  effect  upon  a  subsequent  event,  when  it 
comes  from  the  hands  of  the  Legislature,  must  be  a  law  m 
presenti  to  take  effect  in  fuluro.  On  tiie  question  of  the 
expediency  of  the  law,  the  Legislature  must  exercise  its 
own  judgment  definitely  and  finally.  If  it  can  be  made  to 
take  effect  on  the  occurrence  of  an  event,  the  Legislature 
must  declare  the  law  expedient  if  the  event  shall  happ^i, 
but  inexpedient  if  it  shall  not  happen.  They  can  appeal  to 
no  other  maix  or  men  to  judge  for  them  in  relation  to  its 
present  or  future  propriety  or  necessity;  they  must  exer- 
cise that  power  themselves,  and  thus  perform  the  duty  im- 
posed upon  tbom  hy  the  Constitution.  But  in  case  of  a  law 
to  take  offoct,  if  it  shall  be  approved  by  a  popular  vote,  no 
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event  affecting  the  expediency  of  the  law  is  expected  to 
happen.  The  expediency  or  wisdom  of  the  law,  abstractly 
considered,  does  not  depend  on  a  vote  of  the  people.  If  it 
is  unwise  before  the  vote  ia  taken,  it  is  equally  unwise 
afterward.  The  Legislature  has  no  more  right  to  refer 
such  a  question  to  the  whole  people  than  to  a  single  indi- 
vidual. The  people  are  sovereign,  but  their  sovereignty 
must  be  exercised  in  the  mode  pointed  out  by  the  Consti- 
tution. (Barto  V.  Eimrod,  8  N.  Y.  483 ;  Bice  v.  Foster,  4 
Harr.  479.) 

It  was  argued  that  the  general  statute  which  prohibits 
the  sale  of  intoxicating  liquors  without  license  and  the 
**  Local  Option  "  statute  should  be  read  as  one  law,  and  so 
reading  them,  that  it  is  not  left  to  the  popular  vote  to  give 
effect  to  the  law,  but  only  to  determine  whether  licenses 
shall  be  issued  under  the  law.  This  distinction  seems  to 
have  been  recognized  by  the  Supreme  Court  of  New  Jersey 
in  State  v.  Morris  Common  Pleas,  (November,  1872).  There 
a  statute  was  sustained  which,  in  itself,  contained  a  prohi- 
bition of  sales  without  license,  and  then  left  to  the  people 
in  town  meeting,  to  say  whether  licenses  should  be  granted. 
The  Supreme  Court  of  that  State,  after  stating  the  test  to 
be  whether  the  enactment,  when  it  passed  from  the  hands 
of  the  law-givers,  had  taken  the  form  of  a  complete  law, 
said:  ^^It  (the  statute),  denounces  as  a  misdemeanor,  the 
selling  of  liquor  without  license;  so  far  it  is  positive  ani 
free  from  any  contingency;  it  is  left  to  the  popular  vote  to 
determine;  not  whether  it  should  be  lawful  to  sell  without 
license,  but  whether  the  contingency  should  arise  under 
which  licenses  should  be  granted."  The  New  Jersey  stat- 
ute left  the  option  whether  licenses  should  or  should  not 
be  granted  to  the  people  in  "town  meeting."  The  differ- 
ence between  the  action  of  towns,  as  local  governments,  and 
a  submission  to  the  voters  living  in  any  merely  territorial 
subdivision  of  a  county,  will  be  hereinafter  pointed  out  I 
do  not  think,  however,  that  the  distinction  asserted  by  the 
Supreme  Court  of  New  Jersey,  can  be  maintained.  A  law 
being  in  operation  authorizing  the  business  of  retailing 
liquors,  provided  a  license  be  first  obtained,  the  Legisla^ 
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ture  enacts  that  the  people  of  a  town  ahall  determine  wheth^ 
any  license  shall  be  granted.  If  they  determine  that  lioenaea 
shall  not  be  granted,  none  can  be  issued. 

It  is  plain  in  such  ease  that  the  law-makers  do  not  in- 
tend to  establish  the  new  rule,  until  it  shall  have  other 
sanction  and  allowance  than  that  of  the  Legislature  itself. 
Licenses  were  granted  by  authority  of  the  old  law;  they 
can  be  prohibited  only  by  a  new  law.  But  in  the  ease 
supposed,  the  Legislature  does  not  determine  that  licenses 
shall  not  be  granted,  but  leaves  it  to  the  popular  vote  to 
determine  the  very  contingency  which  the  Legislature  must 
determine  for  themselves,  in  order  to  give  effect  to  the 
law. 

It  is  certain  that  the  sections  of  the  General  Bevenue 
law  relating  to  licenses  to  vendors  of  liquors,  remain  in 
force  imtil  the  vote  is  coimted  and  announced,  as  required 
by  the  statute ;  it  is  equally  certain  (if  the  statute  is  valid,) 
that  these  sections  cease  to  have  force  from  the  time  the 
vote  is  announced,  if  the  majority  is  against  license.  By 
whom,  in  such  case,  are  the  provisions  of  the  Bevenue  law 
repealed  or  suspended  —  by  the  Legislature  or  by  the  people 
of  the  town  i 

And  we  are  thus  brought  to  another  question:  Oan  this 
law  be  sustained  as  in  effect  conferring  on  '^  towns  ^'  the 
power  of  regulating  within  their  limits  the  sale  of  intoxi- 
cating liquors  i 

In  determining  this  question,  I  do  not  deem  it  necessary 
to  decide  any  of  the  following: 

1.  Can  the  officers  of  a  city  or  town  be  empowered  to 
regulate  the  sale  of  intoxicating  liquors;  and,  if  so,  can 
they  prohibit  the  sale  in  certain  quantities  under  the  power 
to  regulate  it  t 

2.  Can  a  city  or  town  by  ordinance  or  by-law,  make  that 
a  criminal  offense  which  is  legalized  by  the  general  laws  of 
the  State  ! 

3.  Does  an  Act  of  the  Legislature  authorizing  a  by-law, 
the  effect  of  which  is  to  relieve  those  making  said  of  more 
than  five  gallons,  within  the  town,  from  the  payment  of  a 
license-tax,  which  those  engaged  in  the  same  business  oat* 
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side  of  the  to-wn  are  obliged  to  paj,  violate  the  provisiozi  of 
the  Constitution :  '^  All  laws  of  a  general  nature  must  have 
a  uniform  operation  !  '* 

4.  Would  a  law  be  unconstituti- aal  which  conferred  a 
power  upon  the  officers  of  a  county  or  town,  to  be  exer- 
cised at  the  option  of  the  offioeis,  provided  the  people  of 
the  county  or  town  should  vote  in  favor  of  the  exerciae  of 
the  power  by  the  officers  ? 

It  is  enough  to  say  that  this  stutute  cannot  be  sustained 
as  conferring  on  the  towns  the  power  referred  to,  because 
no  "  towns  "  have  ever  been  created  in  this  State. 

Our  Constitution,  in  terms,  makes  it  the  imperative  duty 
of  the  Legislature  to  create  certain  local  governments.  "  The 
Legislature  shall  establish  a  system  of  county  and  town 
governments,  which  shall  be  as  nearly  uniform  as  practi- 
cable throughout  the  State.*'  (Art  XL  Sec.  4.)  "It 
shall  be  the  duty  of  the  Legislature  to  provide  for  the 
organization  of  cities  and  incorporated  villages,"  etc  (Art. 
IV.,  Sec.  87.)  The  behest  of  the  Constitution  as  to  "towns  " 
will  be  obeyed  when  a  system  of  town  governments  shall 
be  established  by  law.  When  the  system  shall  be  estab- 
lished, the  towns  may  make  such  local  rules  or  by-laws  as 
they  shall  be  authorized  to  make  by  the  statutes  wbich 
shall  give  them  life  and  entity.  The  bestowal  on  them  of 
the  power  to  make  proper  local  rules  or  by-laws,  will  not 
be  a  delegation  of  l^slative  power  conferred  on  the  Senate 
and  Assembly,  because,  as  was  said  in  Houghton  v.  Austin, 
supra,  the  exercise  of  such  power  by  die  counties,  towns, 
cities  and  incorporated  villages,  is  recognized  by  the  same 
Constitution  which  confers  the  general  legislative  power 
upon  the  State  Le^slature. 

But  the  Constitution  is  not  self -executing ;  the  town  gov- 
ernments must  be  created  by  statute.  And  it  will  be  ob- 
served, the  Constitution  commands  the  Legislature  to 
establish  a  system  of  town  governments.  This  form  of 
expression  conveyed  a  definite  meaning,  when  the  Consti- 
tntion  w*as  adopted,  and  is  at  once  understood  by  those 
familiar  with  the  systems  of  town  government  elsewhere ;  it 
would  be   meaningless,   unless   applied   with   reference  to 
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organizations,  in  their  general  features  at  least,  like  those 
in  other  States,  whero  systems  of  town  government  had 
been  established.  To  establish  a  system  of  government, 
the  duties  of  the  several  local  officials  must  be  defined,  in 
some  of  whom  (or  in  the  inhabitants  of  the  town  acting  in 
a  publio  capacity)  a  discretionary  action  must  be  vested 
within  the  scope  of  the  powers  given  by  the  organic  law 
which  creates  the  system.  In  view  of  the  origin  of  towns 
and  their  history  in  other  States,  I  can  conceive  of  no 
system  of  town  government  which  is  not  continuous ;  which 
does  not  furnish  officers  to  whom  is  given  (during  their 
term  of  office)  the  management  of  the  machinery  of  local 
government,  and  which  does  not  provide  a  l^slative  as- 
sembly, whose  enactments  shall  be  the  product  of  delibera- 
tion and  mutual  consultation.  This  last  seems  the  very  life 
of  any  such  system  heretofore  known  in  the  United  States. 
If  the  subjects  of  local  legislation  are  committed  to  the 
people  of  the  town,  they  must  be  committed  to  them  as  to  a 
deliberative  body;  a  project  for  a  local  regulation  must  be 
submitted  to  the  wisdom  and  discretion  of  the  people  in 
organized  assembly,  by  whom,  after  proper  discussion  and 
consideration,  it  may  be  rejected,  or  molded  into  a  rule  to 
be  enforced  as  law.  In  our  country,  the  idea  of  legislation 
—  in  its  broader  sense,  or  as  applied  to  local  concerns  —  in- 
volves an  examination  into  the  merits  of  a  proposed  law  by 
the  assembled  legislators.  Under  the  system  of  town  gov- 
ernments in  New  England,  it  has  been  the  practice  (by 
notice  designating  the  questions  to  be  presented),  for  the 
Selectmen  to  call  meetings  of  the  voters  of  the  town  —  which 
are  presided  over  by  a  moderator,  and  restrained  by  rules 
intended  to  secure  orderly  proceedings  —  at  which  the  pro- 
priety and  expediency  of  proposed  measures  may  be  con- 
sidered, adopted  or  rejected.  The  voters  of  the  town  are 
supposed  to  be  so  few  in  number,  that  they  may  act  di- 
rectly on  mattesrs  of  local  concern,  but  they  act  as  a  sub- 
ordinate, legislative  and  deliberative  body,  in  every  sense 
that  their  representatives  would  so  act,  if  representatives 
were  selected  by  them.  The  matters  of  local  interest  are 
discussed  in  the  town  meeting,  before  they  are  passed  upon. 
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"  The  marked  and  characteristic  distinctian,"  says  Chief 
Justice  Shaw,  in  yfwrren  ▼.  Charlestoivn,  "  between  a  town 
organization  and  that  of  a  dtj  is,  that  in  the  former  all  the 
qualified  voters  meet,  deliberate,  act  and  vote;  whereas, 
under  a  city  government,  this  is  all  done  by  their  represent- 
atives." (2  Gray,  84-101.)  Mr.  Quincy,  in  his  "  Muni- 
cipal History  of  Boston  "  (p.  28)  in  explaining  the  causes 
which  led  to  the  establishment  of  a  city  government  for 
Boston,  while  he  proves  that  the  town  government  had  out- 
lived its  usefulness,  shows  that  before  the  city  was  incor- 
porated all  the  qualified  electors  constituted  the  local  Legis- 
lature. He  says :  "  With  a  population  upwards  of  forty 
thousand,  and  with  seven  thousand  qualified  voters,  it  was 
evidently  impossible  calmly  to  deliberate  and  act.  When  a 
town  meeting  was  held  on  any  exciting  subject  in  Faneuil 
Hall,  those  only  who  obtained  places  near  the  moderator 
could  even  hear  the  discussion." 

The  system  of  town  governments,  as  it  existed  in  New 
York  prior  to  1846,  is  fully  explained  in  the  eleventh 
chapter  of  the  first  part  of  the  revised  statutes  of  1827-8. 
There,  as  in  New  England,  the  towns  possessed  certain  of 
the  faculties  of  a  body  corporate;  could  sue  and  be  sued, 
hold  lands  and  make  contracts  necessary  to  the  exercise  of 
their  corporate  powers.  In  New  York,  as  elsewhere,  the 
citizens  of  towns  chose  certain  town  officers,  and  when  as- 
sembled as  a  deliberative  body  (Justices  of  the  Peace  pre- 
siding), made  ^^  prudential  rules  and  regulations,"  with 
respect  to  local  matters  committed  to  their  discretion.  In 
some  other  States  this  power  would  seem  to  have  been 
vested  in  Boards  of  Trustees  who  constituted  the  local 
parliaments. 

The  Legislature  of  California  has  never  established  a 
"system  of  town  governments."  The  word  **town''  is 
nowhere  used  in  the  statutes  in  the  sense  in  which  it  is 
employed  in  the  Constitution.  The  Supervisors  are  author- 
ized (Political  Code,  Sec.  4,046)  to  divide  the  counties  into 
''townships,''  as  they  are  authorized  to  divide  them  into 
election,  school,  road,  and  supervisorial  districts;  but  the 
territory  inoladed  in  any  one  of  the  districts  last  named 
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need  not  be  the  same  as  that  included  within  the  limits  of 
a  township.  No  township  governments  have  been  estab- 
lished. The  only  officers  mentioned  in  the  general  laws  as 
township  officers  are  Justices  of  the  Peace  and  Constables. 
The  townships  have  neither  been  given  personality  nor  any 
other  of  the  attributes  of  a  corporation;  no  official  has 
been  named  empowered  to  call  the  inhabitants  or  vqters 
together  for  the  purposes  of  consultation  and  joint  action; 
no  Act  has  been  passed  providing  for  any  presiding  officer, 
or  regulating  the  mode  of  conducting  business,  or  of  declar- 
ing the  result  of  the  action  of  the  inhabitants  or  voters 
when  assembled;  and  neither  the  voters  themselves,  nor 
any  boards  of  officers  elected  by  the  voters  have  ever  been 
constituted  a  deliberative  assembly  for  the  purpose  of 
adopting  prudential  rules  or  regulations  in  respect  to 
matters  placed  under  the  control  of  the  town  govern- 
ments. 

The  exercise  by  the  town  governments,  when  they  shall 
be  established,  of  the  powers  to  make  local  rules  will  co-ex- 
ist with  the  power  of  the  State  Legislature  to  make  general 
laws,  and  will  apparently  (but  apparently  only)  constitute 
an  exception  to  the  rule,  that  the  power  to  make  laws, 
placed  by  the  Constitution  in  the  Senate  and  Assembly 
cannot  be  delegated.  When  the  mandate  of  the  Constitu- 
tion shall  have  been  obeyed,  and  a  ^^  system  of  town 
governments''  shall  have  been  established,  and  when  local 
legislatures  shall  have  been  organized  imder  that  system, 
the  State  Legislature  may  confide  to  members  of  such  local 
legislatures  the  task  of  deliberating  and  acting  upon  mat- 
ters purely  local  in  their  nature.  The  Legislature  may  give 
to  the  town  governments,  when  formed,  the  right  to  make 
local  rules;  but  the  Legislature  has  no  more  right  to  dele- 
gate to  the  people  living  within  certain  territorial  limits, 
but  who  have  no  distinctive  political  character  or  govern- 
mental organization,  the  power  to  make  laws,  than  it  can 
delegate  the  same  power  to  all  the  people  of  the  State. 

The  statute  of  March  18,  1874,  under  the  provisions  of 
which  Hie  petitioner  was  convicted,  does  not  itself  establish 
any  system  of  town  government.    The  only  officers  who  are 
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directed  to  perform  any  acts  are  cotuitj  officers;  the  elec- 
tion is  to  be  ordered  by  and  the  returns  made  to  the  Su- 
pervisors. There  is  no  provision  for  an  assemblage  of  the 
people  of  the  town  for  deliberation;  the  vote  to  be  taken 
can  in  no  way  be  said  to  express  the  result  of  such  deliber- 
ation. The  Constitution  intended  that  the  opinion  of  a 
majority  should  govern  as  to  town  matters,  but  that  it 
should  be  an  ^^organically  expressed"  opinion.  The 
power  to  enact  laws  must  be  employed  by  the  State  Legis- 
lature ;  that  to  make  by-laws  for  a  town  by  the  local  Legis- 
lature; to  become  law  or  by-law,  it  must  first  be  considered 
by  the  appropriate  deliberative  body.  The  statute 
under  consideration  simply  permits  a  species  of  pUbiscitum 
with  reference  to  a  particular  subject,  in  which  the  only 
option  of  the  people  of  a  township  is  to  say  "  yes  "  or  "  no  " 
to  a  complicated  project.  After  this  spasmodic  effort  at 
the  polls,  the  ''town  government"  (if  this  can  be  called 
one)  subsides  into  inaction,  without  any  form  or  power  of 
self-vitalization,  until  again  aroused  to  the  exertion  of  its 
single  function  by  the  Supervisors  of  the  county.  This  stat- 
ute furnishes  neither  a  system  nor  a  government 

When  M.  de  Tocqueville  and  other  writers,  who  have 
studied  our  institutions  in  a  philosophical  spirit,  have  ex- 
pressed their  admiration  for  the  system  of  town  govern- 
ments existing  in  "New  England,  as  affording  an  excellent 
school  of  preparation  for  the  discharge  by  the  citizen  of  his 
duties  to  the  State,  it  was  in  view  of  the  public  discussions 
in  reference  to  affairs  of  local,  but  sometimes  absorbing  in- 
terest, at  which  all  the  qualified  inhabitants  of  the  town 
could  be  present,  and  in  which  all  were  authorized  to  take 
part.  To  substitute  for  such  local  legislation,  where  meas- 
ures receive  the  sanction  of  law  only  after  public  inter- 
change of  opinions,  the  machinery  of  a  "  primary  election  " 
would  be  to  degrade  the  whole  system.  That  cannot  be 
ealled  a  f^ystem  of  town  government  in  which  no  deliberative 
assemblage  is  provided  for,  and  in  which  a  local  law  is 
adopted  by  the  ballots  of  perhaps  a  bare  majority,  who  vote 
secretly,  and  without  consultation  with  the  rest  of  the 
voters;  who  are  actuated  by  motives  which  need  not  be 
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publicly  avowed,  or  controlled  by  reasons  the  weakness  of 
which  would  be  exposed  by  a  public  discussion. 

I  think,  therefore,  first — This  statute  is  void,  because  it 
did  not  become  a  law  when  it  left  the  hands  of  the  Legis- 
lature, but  was  to  take  effect  only  when  it  should  be  ap- 
proved by  a  majority  of  the  people  of  a  township,  and  then 
only  in  tie  township  where  thus  approved.  Second  —  That 
this  statute  is  not  a  law  conferring  upon  towns  any  govern- 
mental or  police  powers. 

Let  the  petitioner  be  discharged. 

Mr.  Justice  Bhodeb  and  Mr.  Justice  Cbookett  dissented. 

Note. —  It  is  to  be  understood  that  the  necessities  of  this 
case  do  not  demand  of  the  Court  to  determine  what  powers 
may  be  granted  to  the  towns.  It  may  be  difficult,  perhaps 
impracticable,  to  draw  the  line  by  general  definition;  but 
it  is  certain  that  all  the  powers  of  legislation  cannot  be 
conferred  on  the  counties  or  towns.  As  was  said  by 
Douai^As,  J.,  in  T%e  People  v.  CoUina,  8  MicL  416,  "  only 
powers  of  legislation  over  matters  of  local  concern  can  be 
delegated.  If  the  Legislature  should  attempt  to  invest  the 
Boards  of  Supervisors  with  power  to  enact  the  entire  Civil 
and  Criminal  Codes  which  diould  be  in  force  within  their 
respective  counties,  this  would  be  manifestly  in  violation 
of  the  true  intent  and  spirit  of  the  Constitution.'' 

It  would  be  an  entire  abandonment  by  the  Le^slatue  of 
the  power  to  pass  general  laws,  and  would  be  destructive  of 
our  government ;  resolving  the  State  into  petty  districts,  or 
communes,  each  with  different  laws,  to  be  enforced  onij 
within  its  own  borders. 


IKo.  10,048.1 

THE  PEOPLE  V.  ROBERT  CAGE. 

WBSir  Pnacnr  Accussd  ov  Csnn  n  "nr  Jbovasdt.**— When  •  peneo 
It  placed  on  trial  npon  a  valid  lndictm«nt,  iMfora  a  competent  Court  antf' 
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a  Jnry,  he  !■  In  jeopardy  within  the  meaning  of  the  oonatltQtlonal  pi^ 
▼Islon  which  declarea  that  "  no  person  ahall  be  rabjeet  to  ho  twice  pat 
in  jeopardy  for  the  aame  offenae." 

iDxif . —  In  Buch  caae,  the  discharge  of  the  jury  without  verdict,  nnleos 
bj  consent  of  the  d^endant,  or  from  some  anavoldable  accident  or 
necessity.  Is  eqalvalent  to  an  acqnlttal. 

iPBic. —  Among  these  nnayoldable  necessities  are  the  Inability  of  the  jury 
to  agree  after  a  reasonable  time  for  deliberation  and  the  dost  of  tiM 
term  of  the  Oonrt 

DncHABoa  or  Jdbt  in  (Cbiicixal  Cabb. —  The  dlacretloo  of  the  Coort  !■ 
the  discharge  of  a  jury  for  Inability  to  agree  moat  be  exercised  npoo 
some  kind  of  eyidence,  and  the  judgment  of  the  Coort  on  the  point  ahoold 
be  expressed  In  some  form  upon  the  record. 

tomu, —  A  report  made  by  the  Sheriff  to  the  Coort  that  the  jury  oay  they 
are  unable  to  agree,  is  not  eridence  upon  which  the  Court  can  act  In 
discharging  the  jury  for  inability  to  agree.  The  proper  coarse  la  to  call 
the  jury  Into  Court,  and  havo  them  annonnoe  their  Inability  la  tho 
presence  of  the  Court. 

Whsm  DiscHABon  OF  JxjvT  Amoumts  to  ax  Acquittal^ — If,  while  a  jaiy 
is  out  deliberating  upon  their  Terdict  in  a  criminal  case,  and  before  the 
expiration  of  the  term,  the  Judge,  without  calling  the  jury  Into  Court 
adjourns  the  Court  for  the  term.  It  to  oqniTalent  to  aa  acquittal  of  the 
defendant. 

Dbfbnsb  Undbb  Puu  of  hot  Guilttw— An  acquittal  of  a  defendant  In  a 
criminal  case  by  a  discharge  of  the  trial  jury  without  a  Terdict,  may  be 
glren  in  evidence  on  a  subsequent  trial  of  the  defendant,  andor  a  pIsa 
of  not  guilty. 

Appeal  from  the  District  Oourt|  Seventeenth  Judicial 
District,  Los  Angeles  Ciounly. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion* 

Kewen  A  Howard,  for  Appellant,  argued  that  the  defend* 
ant  had  been  in  ^^ jeopardy"  at  the  first  trial  within  the 
meaning  of  the  words  as  f  oimd  in  article  five  of  the  Amend- 
ments to  the  Constitution  of  the  United  States,  and  section 
eight  of  article  one  of  the  Constitution  of  this  State;  and 
cited  Com.  y.  Cook,  6  Serjt.  &  B.  595 ;  Bishop's  Crim.  Law, 
vol  1,  sees.  856,  858,  859  and  870 ;  People  y.  Well,  38  CaL 
477 ;  and  that  the  defendant,  having  been  in  jeopardy,  was 
acquitted ;  and  cited  Bide  v.  Ephraim,  2  Dev.  &  Bat.  162 ; 
State  ex  rel  BatUe,  7  Ala.  K  S. ;  Bishop's  Crim.  Law,  Sec 
878,  The  Williams  Case,  2  Gratt.  567.     They  also  aigued 
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that,  under  section  one  thousand  and  sixteen  of  the  Penal 
Code.  The  proceedings  on  the  former  trial  should  have 
been  received  in  evidence  under  the  plea  of  not  guilty. 

John  L.  Love,  Attomey-Oeneral,  for  the  People,  argued 
that  the  information  given  by  the  Sheriff  to  the  Court, 
was  evidence  upon  which  the  Court  could  act;  as  he  was  an 
officer  of  the  Court  who  had  charge  of  the  jury,  and  whose 
duty  it  was  to  ask  them  if  they  had  agreed  on  their  verdict; 
and  cited  Com.  v.  Olds,  5  Littell,  Ky.  187 ;  Dobbins  v.  The 
State,  14  Ohio,  493 ;  and  Charlotte  Winsor  v.  The  Queen,  1 
Q.  B.  289.  He  also  argued  that  the  Penal  Code  did  not 
make  it  the  duty  of  the  Court  to  enter  upon  its  minutes  the 
reasons  which  controlled  it  in  discharging  a  jury,  and  cited 
Penal  Code,  Sees.  1139  and  1140. 

By  the  Court,  Nilxs,  J. : 

The  defendant  was  tried  and  convicted  in  the  District 
Court  for  the  County  of  Los  Angeles,  in  the  month  of 
April,  1873,  of  the  crime  of  murder  in  the  first  degree. 
The  leading  question  made  upon  the  appeal  relates  to  the 
I^gal  effect  of  the  proceedings  had  at  a  formal  trial  of 
the  cause  in  the  same  Court,  at  the  June  term,  1872. 
These  proceedings,  as  shown  by  the  Bill  of  Exceptions, 
were  as  follows:  The  case  was  regularly  brought  on  for 
trial  at  that  term.  A  jury  was  duly  empaneled  and  sworn ; 
evidence  was  introduced,  and  the  case  was  submitted  to 
the  jury  on  the  80th  of  July.  The  jury  remained  together 
until  the  evening  of  the  2d  of  August.  The  proceedings  of 
that  day,  so  far  as  they  pertain  to  the  question  before  us, 
are  shown  by  the  following  extract  from  the  minutes  of  the 
Court: 

^'In  this  cause,  counsel  for  the  defense  having  been 
called  and  appearing,  (counsel  for  plaintiff  failing  to  an- 
swer,)  in  open  Court,  the  Court  ordered  the  Sheriff  to  pro- 
ceed to  the  door  of  the  jury-room  where  the  jury  in  this 
case  were  under  deliberation,  and  inquire  of  them  if  they 
had  agreed  upon  a  verdict,  to  which  they  replied  that  they 
^  had  not,  and  could  not  agree  on  a  verdict,'  and  the  Sheriff 
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thereupon  reported  their  said  reply  to  the  Court  Where- 
upon die  Court  was  ordered  to  be  adjourned  for  the  term 
and  the  same  was  accordingly  done  by  die  Sheriff." 

The  term  would  not  have  expired  by  operation  of  law 
until  the  evening  of  the  ensuing  day. 

The  defendant's  counsel  offered  to  prove  the  foregoing 
facts  in  support  of  a  motion  for  a  judgment  of  acquittal  and 
discharge,  made  at  tihe  time  the  defendant  was  put  upon 
his  second  trial.  The  motion  having  been  denied,  the 
defendant's  counsel  tendered  a  plea  reciting  substantially 
the.  same  facts,  which  plea  the  Court  refused  to  accept. 
At  the  trial  the  defendant  offered  to  prove  the  same  facts 
under  the  plea  of  not  guilty,  and  the  testimony  waa  ex- 
cluded by  the  Court 

There  is  no  doubt  as  to  the  general  rule  that  vdienever  a 
person  has  been  placed  upon  trial,  upon  a  valid  indict- 
ment, before  a  competent  Court,  and  a  jury  empaneled, 
sworn  and  charged  with  the  case,  he  is  then  in  jeopardy 
within  the  meaning  of  the  constitutional  provision  which 
declares  that  ''  no  person  shall  be  subject  to  be  twice  put 
in  jeopardy  for  the  same  offense;"  and  that  the  discharge 
of  the  jury  without  verdict,  unless  by  consent  of  the  de- 
fendant, or  from  some  unavoidable  accident  or  necessity, 
is  equivalent  to  an  acquittal.  Among  these  unavoidable 
necessities  are  recognized  the  inability  of  the  jury  to  agree 
after  a  reasonable  time  for  deliberation,  and  the  close  of 
the  term  of  the  Court.  Unquestionably  this  defendant  was 
placed  in  jeopardy  at  the  first  trial,  and  is  entitled  to  the 
protection  of  the  constitutional  provision,  unless  one  or  the 
other  of  these  necessities  existed. 

1.  The  power  of  the  Court  to  discharge  a  jury  by  reason 
of  their  inability  to  agree  upon  a  verdict,  is  undisputed. 
It  was  so  held  in  the  case  of  Ex  parte  McLaughlin,  (41  Cal. 
212.)  But  it  was  also  held  that  ''it  must  be  exercised  in 
accordance  with  established  legal  rules,  and  sound  legal 
discretion  in  the  application  of  such  rules  to  the  facts  and 
circumstances  of  each  particular  case."  It  is  evident  that 
in  a  matter  so  gravely  affecting  the  life  or  liberty  of  the 
accused,  the  discretion  r^f  the  Court  should  be  exercised 
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upon  some  kind  of  evidence^  and  its  jadgment  should  be 
expressed  in  some  form  upon  the  record  In  this  case 
there  was  no  evidence  upon  which  the  Court  was  author- 
ized to  act,  and  no  apparent  adjudication.  The  Sheriff 
was  ordered  ^^  to  proceed  to  the  door  of  the  jury-room  and 
inquire  of  them  if  they  had  agreed  upon  a  verdict"  The 
extent  of  his  official  duty  was  to  receive  their  reply  to  this 
question,  and  report  it  to  the  Court 

His  report  of  the  further  answer  of  the  jury  that  they 
'*  could  not  agree  on  a  verdict,"  was  extra  official,  and  was 
no  evidence  whatever  upon  which  the  Court  could  act 
If  the  jury  were  in  fact  unable  to  agree,  they  should  have 
been  called  into  Court,  and  have  announced  their  inability 
in  the  presence  of  the  Court  and  of  the  defendant  In  the 
absence  of  this,  or  some  equivalent  showing,  the  Court 
was  not  authorized  to  make  an  order  of  discharge  upon 
this  ground* 

Nor  was  there  any  adjudication  whatever  upon  this  sub- 
ject It  does  not  appear  to  have  been  determined  by  tho 
Court  in  any  way  that  the  jury  were  unable  to  agree.  There 
was  no  order  of  discharge  of  the  jury,  other  than  that  re- 
sulting from  the  adjournment  of  the  Court  for  the  term. 
There  is  nothing  in  the  case  to  show  the  existence  of  thai 
inability  to  agree,  which  has  been  held  to  constitute  that 
necessity  which  authorizes  a  discharge  of  a  jury  before 
verdict,  and  deprives  the  accused  of  his  exemption  from  a 
second  triaL 

2.  There  is  no  doubt  that  the  adjournment  of  the  Court 
for  the  term  operated  to.  discharge  tibe  jury.  That  effect  is 
given  to  a  final  adjournment  by  section  four  hundred  and 
thirteen  of  the  Criminal  Practice  Act,  under  which  this 
trial  was  had.  Nor  can  there  be  any  doabt  of  the  power  of 
the  Court  to  adjourn  finally  before  the  expiration  of  the 
term  limited  by  statute  for  its  continuance.  But  it  is 
claimed  by  the  counsel  for  appellant  that  there  was  in  this 
case  no  such  legal  necessity  for  the  adjournment,  and  the 
consequent  discharge  of  the  jury,  as  would  prevent  him 
from  insisting  upon  his  former  jeopardy,  in  bar  of  a  second 
trial    And  in  this  we  agree  with  the  counseL 
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Whenever  the  tin^  fixed  bj  law  for  the  expiration  of  a 
term  arrives,  the  powers  of  the  Court  for  that  term  are  ait 
an  end  by  operation  of  law,  and  the  powers  of  the  juiy 
must  terminate  with  those  of  the  Court  to  which  it  was  at- 
tached* Here  the  legal  necessity  for  the  discharge  is  ap- 
parent, and  has  been  frequently  recognized  by  the  Courts. 
It  is  placed  upon  the  same  footing  as  a  discharge  occa- 
sioned by  the  illness  or  death  of  a  juryman  or  of  the  judge. 
But  there  is,  presumably,  no  neoessity  for  the  final  adjourn- 
ment of  the  Court  before  the  fixed  limit  of  the  term  is 
reached.  If  such  an  adjournment  is  had  pending  the  trial 
of  a  criminal  cause^  the  necessity  must  exist  and  should 
appear,  in  order  to  rebut  the  presiunptiou  of  jeopardy  aris* 
ing  from  the  fact  of  the  triaL  If  this  were  otherwise,  the 
Court  might  be  adjourned  immediately  after  the  jury  had 
retired  from  the  box,  and  before  an  agreement  was  pos- 
sible. The  right  which  the  Constitution  intends  to  assure 
to  the  accused,  when  put  upon  trial — ^to  either  have  a  ver- 
dict rendered  in  his  case,  or  go  free — ^would  be  made  to 
depend  upon  the  arbitrary  discretion  of  the  judge. 

Mx  Bishop,  in  his  work  upon  criminal  law,  after  an  ex- 
haustive review  of  the  authorities,  and  a  discussion  of  the 
whole  subjeGt^  arrives  at  these  condusiona:  ''Whenever, 
after  a  trial  has  commenced,  whether  for  misdeiiteanor  or 
for  felony,  the  Judge  discovers  any  imperfection  which  will 
render  a  verdict  against  the  defendant  either  void  or  void- 
able by  him,  he  may  stop  the  trial,  and  what  has  been  done 
will  be  no  impediment  in  the  way  of  any  future  proceed- 
ing^. Whenever,  also,  anything  appears  showing  plainly 
that  a  verdict  cannot  b^  reached  within  the  time  assigned 
by  law  for  the  holding  of  the  Court,  he  may  adjudge  this 
fact  to  exist,  and  on  making  the  adjudication  matter  of 
record,  stop  the  trial,  with  the  like  result  as  before.  But 
without  the  adjudication,  the  stopping  of  the  trial  operates 
to  discharge  the  prisoner.  In  other  words,  when  the  rec- 
ord shows  the  defendant  to  have  been  in  actual  jeopardy, 
he  is  protected  thereby  from  further  peril  for  the  same  al- 
leged offense.  But  when  it  shows  also,  in  addition  to  this, 
something  which  disproves  the  peril,  it  does  not  show  the 
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perily  whatever  else  it  shows,  and^  therefore,  it  does  not 
protect  hiixL"     (1  Bish.  Or.  Law,  Section  878.) 

These  views  are  fully  justified  hy  the  authorities  cited  in 
their  support,  and  the  conclusions  cannot  well  be  avoided. 
We  are  of  the  opinion  that  the  discharge  of  the  jury  at  the 
first  trial  of  this  cause  was  equivalent  to  a  verdict  of  ac- 
quittal, and  it  only  remains  to  determine  in  what  manner 
the  defendant  should  be  permitted  to  avail  himself  of  the 
right 

By  section  one  thousand  and  sixteen  of  the  Penal  Code, 
three  kinds  of  pleas  to  an  indictment  are  provided  for: 
First,  guilty;  second,  not  guilty;  third^  a  former  judgment 
of  acquittal,  or  conviction  of  the  offense  charged.  The  de- 
fense that  the  defendant  has  been  before  in  jeopardy,  if  it 
be,  as  we  hold,  sufficient,  must  be  taken  advantage  of  under 
one  or  the  other  of  these  pleas.  It  would  seem  that  the 
more  convenient  method  of  interposing  a  defense  of  this 
nature  would  be  by  a  plea  analogous  to  a  plea  of  former 
acquittal,  of  which  it  is  said  to  be  the  equivalent  But  wc 
find  no  authority  in  the  statute  for  a  plea  of  this  kind.  The 
case  falls  rather  within  the  purview  of  section  one  thousand 
and  twenty  of  the  Penal  Code,  which  declares  that  '^all 
matters  of  fact  tending  to  establish  a  defense,  other  than 
that  specified  in  the  third  subdivision  of  section  one  thou- 
sand and  sixteen,  may  be  given  in  evidence  under  the  plea 
of  not  guilty."  We  hold,  that  under  the  plea  of  not  guilty, 
the  evidence  of  the  facts  attending  the  first  trial,  as  dis- 
closed by  the  record,  should  have  been  received.  For  the 
error  of  the  Court  in  rejecting  this  evidence,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial ; 
and  it  is  so  ordered. 

Waixace,  C.  J.,  dissenting: 

The  former  trial  of  this  cause  took  place  in  June,  1872, 
and  the  case  was  given  to  the  jury  on  the  80th  of  July,  and 
on  the  same  day  they  returned  into  Court  for  further 
instructions,  which,  being  given,  they  again  retired  to  de- 
liberate upon  their  verdict;  but  on  the  same  day  re-ap 
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peared  in  Court  and  stated  their  inability  to  agree  upon  a 
verdict,  but  the  Court  then  declined  to  dischai^  them. 
Their  deliberations  continued  during  the  Slst  day  of  July, 
and  until  the  first  day  of  August,  on  which  day  they  again 
appeared  in  Court  and  announced  to  the  Court  that  they 
could  not  agree  upon  a  verdict,  and  that  they  saw  no 
chance  for  an  agreement  The  Court  offered  to  repeat 
to  them  the  instructions  already  given,  but  they,  not 
desiring  to  again  hear  the  instructions,  were  again  sent  out 
for  further  deliberations.  On  August  2d,  it  having  been 
reported  to  the  Court  that  one  of  the  jurors  was  too  ill  to 
serve  further,  the  jury  were  again  brought  into  Court, 
when,  it  appearing  that  the  indisposition  of  the  juror  was 
not  of  a  serious  character,  the  jury  were  again  sent  out  for 
further  deliberation.  At  7:20  p.  m.  of  the  same  day,  the 
jury,  not  having  returned  a  verdict,  the  Court  sent  the 
Sheriff  to  enquire  of  them  if  they  had  yet  agreed  upon  a 
verdict,  and  that  oflS^cer  reported  to  the  Court,  that  the 
jury  "  had  not  and  could  not  agree  on  a  verdict"  Upon 
the  receipt  of  this  information  the  Court  was  adjourned  for 
the  term,  which  adjournment,  of  course,  operated  a  dis- 
chai^  of  the  jury.  Undoubtedly  it  would  have  been  bet- 
ter practice  to  have  called  the  jury  into  open  Court,  and 
there  discharged  them  in  the  due  and  usual  form  of  law; 
and  had  that  been  done,  and  had  the  Court  entered  it  of 
record  that  they  were  discharged,  because  of  their  inability 
to  agree  upon  a  verdict,  I  do  not  understand  that,  in  the 
view  of  my  associates,  such  a  discharge  would  have  oper- 
ated as  a  bar  to  further  proceedings  on  the  indictment  by 
the  empaneling  of  another  trial  jury,  for  the  jury  had  de- 
liberated of  their  verdict  from  the  80th  of  Jvlj  to  the  2d 
of  August,  inclusive  some  four  days  in  all.  Their  dis- 
charge imder  such  circumstances,  if  regularly  made  and 
entered  of  record,  could  not  have  been  rightfully  com- 
plained of  by  the  prisoner,  nor  would  it  have  operated  to 
free  him  from  further  prosecution  before  another  juiy 
thereafter. 

If,  then,  upon  thead  facts  actually  transpiring  at  the  first 
trial,  and  which  were  then  entered  and  now  appear  of  record, 
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the  District  Court  would  have  been  justified  in  dischaiging 
the  jury  by  an  order  entered  in  due  form,  I  think  that  the 
prisoner  cannot  allege  jeopardy  merely  because  of  the 
irregular  manner  in  which  the  discharge  of  the  jury  was 
effected  in  this  case.  The  substance  of  the  whole  proceed- 
ing is,  in  short,  that  it  distinctly  appeared  to  the  District 
Court  that  the  jury  had  not  agreed  after  some  four  days 
actual  deliberation ;  and  it  further  appeared  that  at  the  time 
of  the  discharge  of  the  jury  there  was  no  probability  of 
their  agreeing;  and  I  am  of  opinion  that  an  order  made  under 
these  circumstances,  which  operated  their  discharge,  must 
be  considered  to  have  been  made  (even  though  not  so  ex- 
pressed in  form)  because  of  their  ascertained  inability  to 
agree  upon  a  verdict,  and  that,  upon  settled  principles  of 
law,  a  discharge  of  the  jury  under  such  circumstances  should 
not  operate  an  acquittal  of  the  prisoner. 

I  iJLust,  therefore,  dissent  from  the  opinion  of  my  asso- 
ciates upon  this  point 

The  foregoing  opinions  were  delivered  at  the  January 
term,  1874.  A  rehearing  was  granted,  and,  at  the  July 
term,  1874,  the  following  opinion  was  delivered: 

By  the  Court,  Niles,  J. : 

Upon  rehearing,  we  are  satisfied  with  the  views  expressed 
in  the  former  opinion  in  this  casoy  and  the  order  then  made 
will  stand  as  the  judgment  of  the  Court 

Ifr.  Chief  Justice  Waixaoe  delivered  the  following  dis- 
senting opinion,  in  which  Mr.  Justice  Rhodes  concurred: 

I  dissent  from  the  judgment  of  the  majority,  for  the 
reasons  given  in  my  dissenting  opinion  heretofore  filed  in 
0iiii  casQw 
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defendant,  discharges  the  Jury  becaose  It  Is  of  opinloa  that  the  efvldenea 
shows  that  the  defendant  Is  gnllty  of  murder,  and  the  defendant  la  tf^ala 
Indicted  for  marder  for  the  same  UlUng,  he  la  "  twice  pat  la  Jeopaidj  tat 
the  same  offense,*'  and  la  entitled  ta  an  aegvlttal. 


Appkal  from  the  District  CSonrty  Twelfth  Judicial  Die- 
tricty  City  and  County  of  San  Franciaeob 

The  defendant  was  indicted  on  the  10th  day  of  February, 
1874,  for  murder,  alleged  to  have  been  committed  by  kill- 
ing Catherine  £mi,  at  the  City  and  County  of  San  Fran- 
cisco, on  the  17th  day  of  September,  1873.  Hie  defendant^ 
when  arraigned,  pleaded  a  former  acquittal,  former  jeop* 
ardy,  and  not  guilty.  On  the  trial  it  was  shown  that,  on 
the  16th  day  of  December,  1873,  the  defendant  was  ar- 
raigned in  said  Court  on  an  indictment  chaiging  him  with 
the  crime  of  manslaughter,  committed  by  having  killed  said 
Catherine,  and  pleaded  not  guilty.  That,  on  the  day  of 
January,  1874,  he  was  placed  upon  his  trial  for  man- 
slaughter, before  a  jury  duly  empaneled,  and  sworn,  and 
that^  after  the  witnesses  for  the  prosecution  and  defense 
had  been  sworn  and  examined,  the  Court,  without  the  con- 
sent of  the  defendant,  on  motion  of  the  District  Attorney, 
dismissed  the  jury,  and  remanded  the  defendant  to 
the  custody  of  the  Sheriff,  so  that  an  indictment  might 
be  found  for  a  higher  orima  The  indictment  on  which 
the  judgment  was  rendered  from  which  this  appeal  was 
taken  was  afterwards  found.  On  the  second  trial,  the 
defendant  asked  the  Court  to  instruct  ihe  jury  that,  if  they 
found  that  the  defendant  had  been  formerly  indicted  for 
manslaughter  committed  by  killing  Catherine  Emi,  and 
had  been  placed  on  his  trial  before  a  jury  duly  empaneled 
and  sworn,  and  that  the  Court  had  dischaiged  the  jury  with- 
out a  verdict,  without  the  consent  of  the  defendant,  in  order 
that  an  indictment  might  be  found  against  him  for  a  hi^ier 
crime^  that  they  should  acquit  the  defendant  The  Oourt 
refused  to  give  the  instruction. 

Section  one  thousand  one  hundred  and  twelve  of  the 
Penal  Code  reads :  "  If  it  appears  by  the  testimony  that  the 
facts  proved  constitute  an  offense  of  a  hi^ier  nature  than 
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that  charged  in  the  indictment^  the  Court  maj  direct  thtf 
jury  to  be  discharged^  and  all  proceedings  on  the  indict- 
ment to  be  suspended,  and  may  order  the  defendant  to  be 
committed  or  continued  on,  or  admitted  to  bail  to  answer 
any  indictment  which  may  be  foimd  against  him  for  the 
higher  offense.  If  an  indictment  for  the  higher  offense 
is  found  by  the  grand  jury  empaneled  within  a  year  next 
thereafter,  he  must  be  tried  thereon,  and  a  plea  of  a  former 
acquittal,  to  such  last  found  indictment  is  not  sustained  by 
the  fact  of  the  discharge  of  the  jury  on  the  first  indict- 
ment" 

Section  one  thousand  and  twenty-one  reads :  '^  If  the  de- 
fendant was  formerly  acquitted  on  the  ground  of  variance 
between  the  indictment  and  the  proof,  or  the  indictment  was 
dismissed  upon  an  objection  to  its  form  or  substance,  or  in 
order  to  hold  the  defendant  for  a  higher  offense,  without  • 
judgment  of  acquittal,  it  is  not  an  acquittal  of  the  same 
offense.'^  The  motion  of  the  District  Attorney  to  dismiss 
the  jury  was  based  on  these  sections. 

llie  defendant  was  convicted  of  manalaughter  and  ap- 
pealed. 

John  H.  Dickenson,  for  the  Appellant,  argued  that  sec- 
tions one  thousand  one  hundred  and  twelve  and  one  thou- 
sand and  twenty-one  of  the  Penal  Code  were  in  conflict 
with  section  eight,  article  one,  of  the  Constitution  of  this 
State;  and  cited.  People  v.  Coleman,  4  Cal.  46;  Ex.  Parte 
Hoffman,  44  Cal.  36 ;  People  v.  Olwell,  28  Cal.  460 ;  People 
▼.  Webb,  88  CaL  467 ;  Oooley's  Cons.  Lim.  326 ;  PeofOe  v. 
Cage,  ante  p.  323 ;  M.  8.  v.  Keene,  1  McLean,  431 ;  3  Coke's 
Lit.  638;  1  Bish.  Cr.  Law,  1030  and  1040;  Wharton's  Cr. 
Law,  Sees.  677  to  687,  and  People  v.  Ooodwin,  18  Johns.  203. 

(7.  B.  Darwin,  also  for  the  Appellant,  argued  that  sec- 
tion one  thousand  one  hundred  and  twelve  of  the  Penal 
Code  should  be  so  construed  as  to  make  die  crime  ^'of  a 
hi^er  degree,"  mean  a  crime  of  a  different  nature. 


T.  P.  Byan,  for  the  Peopla 


834  PsoPLE  V.  HuiroKBLXB.  [Sup.  Ct 


Opinion  €f  the  Conrt  —  McKlnttry,  J. 


By  the  Court,  MoKinstby,  J.: 

^'  "No  person  shall  be  subject  to  be  twice  put  m  jeopardy 
for  the  same  offense."  (Const  Art  I,  Sec  8.) 

This  language  is  more  than  the  equivalent  of  ^^no  person 
shall  be  twice  tried  for  the  same  offense."  (1  Bishop,  Cr. 
L.  1018,  6th  ed.)  A  defendant  is  placed  in  apparent  jeop- 
ardy when  he  is  placed  on  trial  before  a  competent  Court 
and  a  jury  empaneled  and  sworn.  His  jeopardy  is  real, 
unless  it  shall  subsequently  appear  that  a  verdict  could 
never  have  been  rendered  by  reason  of  the  death  or  illness 
of  the  Judge  or  a  juryman,  or  that  after  due  deliberation 
the  jury  could  not  agree,  or  by  reason  of  some  other  like 
overruling  necessity  which  compels  their  discharge  without 
the  consent  of  the  defendant  (People  v.  Webb,  88  CaL 
467,  and  cases  there  cited.)  And  when  a  person  has  been 
placed  in  actual  jeopardy,  the  jeopardy  cannot  be  repeated 
without  his  consent,  whatever  statute  may  exist  on  the  sub- 
ject (1  Bishop  Cr.  L.  1,206,  5th  ed.)  Once  in  actual 
jeopardy,  a  defendant  becomes  entitled  to  a  verdict  which 
may  constitute  a  bar  to  a  new  prosecution;  and  he  cannot 
be  deprived  of  his  right  to  a  verdict  by  nolle  prosequi  en- 
tered by  the  prosecuting  officer,  or  by  a  discharge  of  the 
jury,  and  continuance  of  the  cause.  (Cooley  Const  Lim. 
827,) 

A  person  cannot  be  twice  placed  in  jeopardy  for  the  same 
offense;  but^  in  the  cases  to  which  we  have  referred,  the 
happening  of  the  subsequent  eyeni  which  renders  the  dis- 
charge of  the  jury  necessary,  shows  that  the  defendant  has 
never  been  in  actual  jeopardy. 

In  the  case  before  us,  however,  it  is  not  pretended  that  a 
verdict  could  not  have  been  rendered  at  the  first  trial  The 
mere  opinion  of  the  District  Judge  that  the  evidence  showed 
the  defendant  to  be  guilty  of  a  higher  degree  of  crime^  was 
not  such  a  necessity  as  required  the  discharge  of  the  jury, 
or  authorized  a  re-trial  of  the  defendant  for  the  same  of- 
fense. 

Judgment  reversed  and  cause  remanded,  with  direction 
to  discharge  tbe  defendant 

Mr.  Justice  Bhobbs  did  not  express  an  opinionu 
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INo.  10,0M.] 

THE  PEOPLE  V.  EGBERT  MANNING, 

Bamw  or  IByxdircb  zx  Cbiminixi  Casb.— The  Supreme  Court  will  not 
disturb  a  judgment  In  a  criminal  case  on  the  ground  that  the  erldence 
was  insufficient  to  Justify  the  yerdict,  unless  there  Is  either  a  total  de- 
fldency  of  evidence,  or  it  preponderates  so  greatly  against  the  verdict  as 
to  render  It  clear  that  the  jury  must  haye  acted  under  the  taiiluence  of 
passion  or  prejudice. 

Pboof  ov  Ybnui  of  Cbimb. —  Bren  If  no  witness  testifies  in  so  many 
words  to  the  venue  of  the  crime,  as  alleged  In  the  indictment;  yet,  if  the 
whole  testimony  taken  together  leaves  no  room  for  a  reasonable  doubt 
on  this  point,  the  venue  is  sufficiently  proved. 

QBJBCTioir  TO  BviDiNcn. —  If  a  witness,  on  eross-esaminatloii,  la  askad  If 
he  was  not  arrested  for  vagrancy,  an  objection  that  the  record  is  the 
best  evidence  is  not  tenable;  for  an  arrest  does  not  necessarily  imply 
that  there  was  any  record. 

IMUATBBIAL  AKD  Incompbtemt  Bvidinci.— There  is  a  wide  distinction 
between  immaterial  and  incompetent  evidence.  Evidence  may  be  material 
and  tend  to  prove  an  Issue,  but  incompetent  under  the  rules  of  law  for 
that  purpose. 

IDBM. —  An  objection  that  evidence  la  Immaterial,  does  not  raise  the  point 
whether  it  was  competent  and  admissible  to  impeach  the  witness,  or 
competent  to  go  to  his  credibility. 

OsjscnoN  TO  flSvinaHcn. —  A  party  <^jeeting  to  evidence^  must  specify 
the  ground  of  his  objeetioB,  and  waives  all  objections  not  so  specified. 

Afpsal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, Cil7  and  County  of  San  Francisco. 

The  murder  was  alleged  to  have  been  committed  in  the 
Oity  and  County  of  San  Francisco,  on  the  28th  day  of  May, 
1873.  The  deceased  was  killed  on  Clay  street,  near  the 
comer  of  Pike.  Ho  witness  testified  in  words  that  the 
place  of  killing  was  in  the  City  and  County  of  San  Fran- 
cisco. Several  witnesses  were  sworn  for  the  prosecution. 
It  appeared  from  the  testimony  of  the  witnesses  that  the 
killing  was  on  the  north  side  of  Clay  street,  and  between 
Dupont  and  Stockton  streets,  and  that  Dupont  and  Stock- 
ton streets  were  in  the  City  and  County  of  San  Francisco. 
It  was  also  proved  that  Washington  and  Sacramento  streets 
were  in  the  City  and  County  of  San  Francisco,  and  that 
Clay  street  lay  between  them,  so  that  the  four  streets 
bounding  the  place  of  killing,  were  in  said  City  and  County. 
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'  The  other  facts  are  stated  in  the  opinion. 

McElrath  &  Osment,  for  the  Appellant,  argued:  The 
Oonrt  erred  in  allowing  the  witness  Harris  to  answer, 
on  cross-examination,  whether  he  had  been  arrested  for 
^agrancj;  that  it  was  an  attempt  to  impeach  the  witness, 
and  that  a  witness  could  only  be  impeached  by  contradic- 
tory evidence,  or  by  evidence  that  his  general  reputation 
for  truth  and  veracity  was  bad,  and  cited  section  two  thou- 
sand and  fifty-one  of  the  Code  of  Civil  Procedure.  They 
also  argued  that  the  evidence  was  immaterial,  and  cited 
People  V.  McDonald,  89  Cal.  697.  They  also  argued  that 
the  venue  was  not  proved,  and  that  the  only  proof  on  the 
point  was  that  the  deceased  was  killed  on  Clay  street 

John  L.  Love,  Attorney-General,  and  Thos.  P.  Ryan,  for 
the  People,  argued  that  there  was  a  dinstinction  between 
being  arrested  for  an  offense  and  being  convicted  of 
an  offense,  because  in  case  of  conviction  there  must  be  a 
record,  while  in  case  of  an  arrest  there  might  not  be  a 
record.  They  also  argued  that  the  objection  that  the  evi- 
dence was  immaterial  was  not  a  good  one,  as  the  only  ques- 
tion was  whether  the  evidence  was  competent.  That  evi- 
dence which  went  to  the  credibility  of  a  witness  need  not 
be  material  to  the  issue;  but  the  issue  for  the  time  being 
was  dropped,  and  the  question  being  tried  was,  whether 
the  witness  was  to  be  believed;  and  that  the  only  question 
arising  here  was,  whether  it  was  competent  to  impeach  a 
witness  by  asking  him  if  he  had  been  arrested  for  vagrancy ; 
and  that  therefore  the  objection  that  the  evidence  was  im- 
material was  not  good,  and  that,  as  no  valid  objection  had 
been  made  to  the  testimony,  no  error  was  committed;  and 
cited  18  Cal.  83 ;  23  Cal.  259,  and  24  Id.  402.  They  also 
argued  that  explict  proof  of  the  venue  was  not  required, 
and  cited  1  Wharton's  Crim.  Law,  601;  State  v.  Jones,  1 
McMullan,  246;  and  People  v.  Williams,  18  Cal.  187. 

By  the  Court,  Cbookett,  J. : 

The  defendant  was  convicted  of  murder  in  the  second 
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d^ree,  for  the  homicide  of  a  Chinaman;  and  appeals  from 
the  judgment  and  from  an  order  denying  his  motion  for  a 
new  trial.  We  are  asked  to  reverse  the  case  on  the  ground 
that  the  evidence  was  insufficient  to  justify  the  verdict. 
But  it  is  the  peculiar  province  of  the  jury  to  weigh  the  evi- 
dence and  decide  upon  the  credibility  of  witnesses;  and  It 
is  not  our  practice  to  disturb  verdicts  on  this  ground, 
unless  there  is  either  a  total  deficiency  in  the  evidence,  or 
it  preponderates  so  greatly  against  the  verdict  as  to  render 
it  clear  that  the  jury  must  have  been  under  the  influence 
of  passion  or  prejudice.  In  this  case  the  evidence  tending 
to  fix  the  homicide  upon  the  defendant  was  not  very  satis- 
factory; consisting  first  of  the  fact  that  he  was  present  at 
the  killing;  second,  that  certain  spots  of  blood  were  found 
upon  his  clothing;  third,  that  a  knife  resembling  one 
known  to  have  been  in  his  possession  was  discovered  sev- 
eral days  after  the  homicide  in  an  alley-way,  where  he  had 
the  opportunity  to  have  thrown  it ;  fourth,  that  he  made  cer- 
tain contradictory  statements  to  the  policeman  as  to  his 
movements  on  the  evening  of  the  homicide.  It  cannot  Ix^ 
said  that  this  evidence  did  not  tend  strongly,  if  unex- 
plained, to  inculpate  the  defendant.  It  is  also  perfectly 
dear  that  the  homicide  was  committed  either  by  the  de- 
fendant or  one  Brennan,  both  of  whom  were  present  at  the 
time.  But  counsel  insists  that  it  clearly  appears  the  kill- 
ing was  done  by  Brennan,  and  that  the  defendant,  though 
present,  took  no  part  in  it  It  is  true,  the  only  eye-wit- 
nesses of  the  transaction,  who  professed  to  have  seen  the 
whole  of  it,  are  two  women,  whose  testimony  tends  strongly 
to  exonerate  the  defendant,  and  to  fix  the  guilt  upon  Bren- 
nan. But  it  was  for  the  jury  to  decide  upon  their  credibil- 
ity; and  the  result  shows  that  their  testimony  was  not 
credited.  The  jury  appears  to  have  placed  more  reliance 
on  the  testimony  of  the  witness  Cope,  who  saw  a  part  of 
the  transaction,  and  whose  version  of  it  tends  to  prove  that 
the  defendant  struck  the  mortal  blow.  It  will  suffice  to  say 
on  this  point  that  we  cannot  disturb  the  verdict  on  the 
ground  that  it  was  not  justified  by  the  evidence. 

Another  point  made  by  the  appellant  is  that  the  venue 
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was  not  proved.  ITo  witness  testified  in  so  many  words 
that  the  killing  occurred  in  the  City  and  County  of  San 
Francisco.  But  the  whole  testimony,  taken  together,  left 
no  room  for  a  reasonable  doubt  on  this  point  We  think 
the  venue  was  sufficiently  proved. 

On  the  cross-examination  of  a  witness  for  the  defense, 
the  District  Attorney,  for  the  purpose  of  discrediting  him, 
asked  him  this  question :  "  Were  you  ever  arrested  on  Feb- 
ruary 1,  1871?  Were  you  not  arrested  February  1,  1871, 
for  vagrancy  ? "  which  was  objected  to  on  the  ground  that  it 
was  immaterial,  and  that  the  record  was  the  best  evidence. 
The  Court  overruled  the  objection,  and  permitted  the  ques- 
tion to  be  put  and  answered ;  and  the  witness  admitted  that 
he  had  been  so  arrested  for  vagrancy.  This  ruling  is  relied 
upon, as  error. 

The  objection  that  the  record  is  the  best  evidence  is  not 
tenable.  An  arrest  for  vagrancy  does  not  necessarily  im- 
ply that  there  was  any  record  evidence  of  the  arrest  In 
People  V.  Snellie  (No.  2,959),  decided  at  the  April  term, 
1872,  but  not  reported,  a  v^tness  was  asked  if  he  had  been 
arrested  for  larceny.  It  was  objected  that  the  record  was 
the  best  evidence.  But  we  held  that  the  question  "  was  not 
open  to  the  objection  that  the  evidence  thereby  sought  to 
be  elicited  was  not  the  best  evidence  in  degree."  The  ob- 
jection that  the  evidence  was  "  immaterial  **  does  jiot  raise 
the  point  whether  it  was  competent  and  admissible  under 
section  two  thousand  and  fifty-one  of  the  Code  of  Civil 
Procedure.  There  is  a  wide  distinction  between  imma- 
terial and  incompetent  evidence.  It  may  be  material  and 
tend  to  prove  the  issue,  but  incompetent  for  that  purpose 
under  the  rules  of  law.  On  the  other  hand,  it  may  be 
competent  evidence  in  a  proper  case,  but  immaterial  to  any 
issue  before  the  Court.  A  party  objecting  to  the  admission 
of  evidence,  must  specify  the  ground  of  his  objection  when 
the  evidence  is  offered,  and  will  be  considered  as  having 
waived  all  objections  not  so  specified.  To  have  entitled 
the  appellant  to  raise  the  point  in  this  Court  as  to  the  com- 
petency of  the  evidence  under  the  Code,  he  should  have 
made  the  objection  on  that  ground  in  the  Court  below. 
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Judgment  and  order  affirmed.     Bemittitur  forthwith. 

Xeirher  Mi*.  Chief   Justice  Waixaok   nor  Mr.  Justice 
MoKorsTST  expressed  an  opinion. 


[Ko.  8,200.] 


SAMUEL  CASSIDY  and  DAVID  JACKS  v.  JESSE  D. 

CAKR  AKD  LARKIN  W.  CARR 

Aftbotal  ov  ▲  HaziGAir  Obamt. —  If  the  claimant  of  a  Mexican  grant  of 
land  which  gives  a  perfect  title,  presents  the  same  to  the  Board  of  Land 
CommissloDers  for  eonflrmation,  under  the  Act  of  Congress  of  1861, 
and  it  Is  confirmed  and  surveyed,  and  the  snrvej  Is  approved  and  a 
patent  issned,  hat  hy  the  sarvey  a  portion  of  the  land  Included  within 
the  Jarldiclal  measurement  of  the  Mexican  authorities  Is  exclnded,  the 
claimant  is  estoppel  from  afterwards  asserting  title  to  the  land  sot  In- 
eluded  in  the  aunray  made  hy  the  United  Statea. 

Appeal  from  the  District  Court^  Third  Judicial  District, 
County  of  Monterey, 

August  5,  1834,  Josepha  Vallejo  petitioned  Govemor 
Figueroa  for  a  grant  of  a  rancho  called  ^  Chualar/'  within 
the  boundaries  of  the  present  county  of  Monterey.  Ac- 
companying the  petition  was  a  diseno,  and  a  reference  was 
made  to  the  ayuntamiento  of  Monterey.  A  favorable  re- 
port was  made;  the  priests  of  the  Mission  of  San  Carlos 
consented  to  the  grant  A  reference  was  then  made  to  the 
Alcalde,  who  reported  favorably,  and  a  definite  grant 
was  made  of  the  land  known  by  the  name  of  '^  Cbualor," 
bounded  by  the  ranches  Eincon  de  Buenna  Esperanza,  Rio 
de  Monterey,  Rancho  de  Canulo  and  Sierra  de  Santa  Ee. 
The  grant  was  then  approved  by  the  Departmental  Assem- 
bly. On  the  6th  day  of  September,  1839,  the  grantco 
abandoned  the  grant  to  Juan  Malarin,  who  petitioned  for  a 
renewal  of  the  grant  to  him.  After  the  usual  proceedings, 
there  was  a  renewal  of  the  grant  to  Malarin,  and  an  ap- 
proval by  the  Departmental  Assembly,  and  juridical  pos- 
session was  given  by  metes  and  bounds.    There  was  a  map 
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aocompanying  the  expediente,  and  the  rancho  was  de- 
scribed as  containing  two  square  leagues,  a  little  more  or 
less.  Juan  Malarin  died  prior  to  April,  1852,  and  Mariano 
Malarin  was  his  executor,  and  on  the  2d  day  of  April, 
1852,  petitioned  the  Board  of  United  States  Land  Com- 
missioners, appointed  under  the  Act  of  1851,  for  a  con- 
firmation of  the  grant.  The  Commissioners  confirmed  the 
grant  An  appeal  was  taken  by  the  United  States  to  tlie 
District  Court  for  the  Southern  District  of  California,  and 
the  judgment  of  the  Land  Commissioners  was  affirmed  on 
the  11th  day  of  January,  1856.  On  the  5th  day  of  Febru- 
ary, 1856,  the  United  States  waived  the  right  of  appeaL 
A  survey  was  then  made,  which  was,  on  the  25th  day  of 
March,  1862,  returned  into  the  United  States  District 
Court,  and  on  the  next  day  exceptions  were  taken  to  the 
survey,  and  on  the  12th  day  of  June,  1865,  the  survey  was 
confirmed  by  said  Court. 

No  appeal  was  taken  from  the  decree  confirming  the  sur- 
vey. This  was  an  action  of  ejectment  to  recover  possession 
of  the  whole  Bancho  known  as  **  Chualar/'  The  plaintiffs 
claimed  under  Malarin. 

The  defendants  were  in  possession  of  three  hundred  and 
twenty  acres  of  land  in  location  number  four  hundred  and 
seventy-seven,  of  unsurveyed  lands,  San  Francisco  Land 
District,  fractional  north  half  of  section  eight;  fractional 
northwest  quarter  and  fractional  northeast  quarter  of  sec- 
tion nine ;  and  southwest  half  of  southwest  quarter  of  section 
four,  in  township  number  sixteen,  ran^  number  five*  oast, 
Mount  Diablo  Meridian*  Also,  two  hundred  and  eighty 
acres  of  land  in  location  number  four  hundred  and  seventy- 
eight,  of  unsurveyed  lands,  San  Francisco  Land  District, 
southeast  quarter  of  southwest  quarter,  fractional  southeast 
quarter  and  fractional  east  half  of  northeast  quarter  of  sec- 
tion four.  Also  fractional  northwest  quarter  of  section 
three,  in  township  number  sixteen,  range  number  five 
east.  Mount  Diablo  Meridian.  The  land  of  which  the  de- 
fendants were  in  possession  was  within  the  exterior  bound- 
aries of  the  grant  made  to  Malarin  by  the  Mexican  nation, 
but  outside  of  the  exterior  boundaries  of  the  grant  as  con- 
firmed and  surveyed  by  the  United  States. 
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The  defendants  claimed  title  to  the  land  of  which  thej 
were  in  poesession,  under  certificates  of  purchase  issued  to 
them  by  the  State  of  California,  under  an  Act  of  the  Leg> 
islature^  approved  April  23,  1858,  entitled,  ^'An  Act  to 
provide  for  the  location  and  sale  of  the  unsold  portion  of 
the  five  hundred  thousand  aosres  of  land  donated  to  this 
State  for  school  purposes,  and  the  seventy-two  sections 
donated  to  this  State  for  the  use  of  a  seminary  of  learning." 

The  Court  below  rendered  judgment  in  favor  of  the  plaint- 
iffs, and,  on  application  of  the  defendants,  granted  a 
new  triaL  The  plaintiffs  appealed  from  the  order  granting 
a  new  trial. 

TT.  H.  Patterson,  for  the  Appellant 

The  only  question  presented  to  the  Court  is,  can  ths 
United  States  cut  down  a  Mexican  grant  of  a  specific  tract 
by  metes  and  bounds,  approved  by  the  Departmental  A» 
sembly,  of  which  juridical  possession  is  given  t  Such  power 
is  claimed  to  rest  upon  the  Act  of  Congress,  providing  fox 
the  survey  of  private  land  claims,  and  the  legislation  subee* 
quent  thereto. 

By  the  confirmation,  the  claim  was  saved  from  forfeiture. 
And  to  maintain  that  a  part  of  the  tract  can  be  cut  off  ifl 
practically  to  maintain  that  notwithstanding  the  treaty  with 
Mexico,  the  United  States  had  absolute  power  to  confiscate 
all  or  some  portion  of  the  property  which  that  compact  guar^ 
anteed  should  be  protected  Mintum  v.  Brower,  24  CaL 
644,  is  opposed  to  any  such  doctrine. 

The  grant  in  question  was  not  inchoate,  but  was  a  perfect 
and  complete  title.  (23  How.  498,  Yontz  case;  Steinbach  v. 
Moore,  30  Cal.  508.) 

The  eighth  article ,  of  the  Treaty  operated  immediately 
upon  this  grant,  '^retaining  the  property  which  they  pos- 
sess in  the  said  territory,"  etc,  and  Justice  Cusry  said  of 
it :  "  That  it  was  intended  by  the  treaty  that  Mcxicane 
then  established  in  California,  and  having  property  therein, 
should  retain  and  enjoy  it,  or  dispose  of  it,  as  to  them  might 
seem  proper,  the  language  of  the  treaty  places  beyond  con- 
troversy.*'  (See  also  U.  8.  v.  Wiggins,  14  Pet  349 ;  quoted 
24  Cal.  662;  5  Wallace,  834.) 
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Wm.  Matthews,  for  Bespondent. 

Assuming,  firstly,  the  grant  to  Malarin,  upon  which,  the 
plaintiff  oounts^  to  be  perfect^  the  question  of  the  power 
of  Congress  to  compel  him  to  submit  his  title  to  the  Com- 
mission does  not  arise  in  the  present  case,  for  the  claimant 
presented  his  grant  for  adjudication;  and  having  elected  to 
do  80,  is  bound  by  the  result  of  the  litigaticm  which  he  has 
initiated. 

In  Mintvjrn  v.  Brower,  (24  CaL  p.  664),  the  Court  say: 

^*  That  the  citizen  of  the  Mexican  Eepublic  who  was 
seized  in  fee  simple  absolute  of  lands  in  California  at  the 
date  of  treaty,  and  who  thereafter  elected,  according  to  its 
provisions,  to  become  a  citizen  of  the  United  States,  could, 
if  he  choose  to  do  so,  have  submitted  his  title  and  claim  to 
such  lands  to  be  passed  upon  by  the  Commissioners  and 
the  proper  Courts,  imder  the  Act  of  1851,  we  have  no 
doubt.     ♦     ♦    *'» 

The  constitutionality  of  the  Act  of  March  3d,  1851,  is 
therefore  not  involved  in  the  present  case. 

Mr.  Matthews  relied  upon  the  opinion  of  the  Hon.  Lo- 
SENZO  Sawyeib,  Judge  of  the  Circuit  Court  of  the  United 
States  for  the  Ninth  Judicial  Circuit,  District  of  California, 
in  the  case  of  Boyle  v.  Hinds. 

The  following  is  tlie  opinion: 

The  Mexican  Gbveroment,  in  1839,  granted  a  rancho 
called  "Estero  Americano,"  to  Edward  Manuel  Mcintosh. 
The  grant  was  for  two  square  leagues,  within  certain  des- 
ignated boundaries  embracing  six  or  more  square  leagues. 
It  contained  the  usual  provisions  for  measuring  the  land, 
and  leaving  the  surplus  to  the  nation.  The  grant  was  ap- 
proved by  the  Department  Assembly.  Afterwards,  juri- 
dical possession  was  given  by  J.  P.  Leese,  as  first  Alcalde 
of  the  jurisdiction  within  which  the  land  granted  was 
situated.  The  juridical  possession,  so  far  as  I  am  informed 
as  to  the  requirements  of  that  ceremony  prescribed  by  the 
laws  then  in  force  on  the  subject,  is  in  all  respects  regular 
and  in  due  form.     The  juridical  possession,  instead  of  be- 
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ing  limited  to  two,  embraces  at  least  six  square  leagues. 
Prior  to  1850,  Mcintosh  conveyed  his  grant  to  Jasper 
O'Farrell,  who,  in  1852,  presented  the  grant  for  confirma- 
tion; and  it  was  subsequently  confirmed  to  the  extent  of 
two  leagues  only,  surveyed  and  patented — ^the  patent  cover- 
ing about  two  leagues.  O'Farrell  took  his  patent  without 
objection,  and  placed  it  on  record  in  the  Recorder's  Office 
of  Sonoma  County.  The  land  in  question  lies  within  the 
juridicial  possession  given  to  Mcintosh,  but  without  the 
limits  of  the  final  survey  and  the  patent  issued  to  O'Farrell. 
Whatever  title  O'Farrell  had  under  the  grant  has,  since  the 
commencement  of  the  proceedings  for  confirmation,  passed  to 
the  plaintiflF  by  proper  conveyances.  After  the  issue  of  the 
said  patent  to  O'Farrell,  in  pursuance  of  the  decree  of  con- 
firmation, the  United  States  issued  in  due  form  to  the  de- 
fendant Hinds,  as  a  preemptioner,  a  patent  to  the  land  in 
controversy;  and  he  was  in  possession  at  the  commence- 
ment of  this  action,  claiming  title  under  said  patent. 

The  plaintiff  claims  that  Mcintosh  had  a  perfect  Mexican 
title,  and  that  it  was  unnecessary  for  his  grantee,  O'Farrell, 
to  present  his  claim  for  confirmation;  that,  his  title  being 
perfect,  Congress  had  no  constitutional  power  to  deprive 
him  of  his  land  in  case  of  his  failure  to  present  his  claim 
under  the  Act  of  1861.  Mirdum  v.  BroweVj  24  Cal.  644,  is 
relied  on  as  authority  for  this  position.  Under  the  view  I 
take,  it  may  be  conceded  that  it  was  unnecessary  to  present 
the  claim ;  but  the  claimant  did  present  his  grant,  and  sub- 
mit it  to  examination,  and  asked  its  confirmation  under  the 
Act  of  Congress.  The  questions  as  to  the  genuineness  and 
extent  of  the  grant  were  litigated  between  the  government 
and  the  claimant  before  a  tribunal  having  jurisdiction  to 
determine  them.  The  grant  was  confirmed  to  the  extent  of 
two  square  leagues,  and  no  more.  The  juridical  possession 
was  pat  in  evidence,  and  the  extent  of  the  land  to  which 
the  claimant  was  entitled  in  fact,  determined.  The  claim- 
ant did  not  appeal,  and  the  determination  became  final. 
He  had  a  right  of  appeal  under  the  Act,  and  could  have 
gone  from  Court  to  Court,  and  ultimately  had  the  question 
directly  adjudicated  by  the  Supreme  Coujrt  of  the  United 
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States  in  tJiat  prooeeding,  whether  he  had  a  title  to  the  foil 
extent  of  the  juridical  possession  or  not.  The  same  Courts 
would  then  have  passed  upon  his  title  in  a  direct  proceed- 
ing to  establish  his  claim  to  the  whole,  that  are  now  called 
upon  to  determine  the  same  question  collaterally.  The 
law  afford  him  tribunals  to  determine  this  very  question 
between  him  and  the  United  States.  The  very  object  of 
the  law  was  to  definitely  ascertain  what  land  belonged  to 
Mexican  grantees  and  what  to  the  United  States,  in  order 
that  the  United  States  might  dispose  of  that  whidi  it  owned 
to  other  parties.  The  owner  of  the  grant  availed  himself 
of  the  right  afforded  by  the  Act  of  Congress,  and  the  ques- 
tion between  him  and  the  United  States  was  litigated  and 
determined.  If  he  had  appealed  to  the  Supreme  Court  in 
that  proceeding  —  a  direct  proceeding  to  determine  the 
validity  and  extent  of  the  grant,  the  amount  of  land  to 
which  he  was  entitled  under  his  perfect  grant,  if  it  be  such 
— and  the  Supreme  Court  had  determined  that  he  must  be 
limited  to  two  leagues,  I  apprehend  that  the  same  question 
could  not  be  litigated  over  again  collaterally  in  the  same  or 
other  Courts.  The  same  questions  now  raised  could  just 
as  well  have  been  presented  then  as  now.  The  Land  Com- 
mission and  the  Courts  on  Appeal  had  jurisdiction  to  de- 
termine them.  They  were  embraced  within  the  issues,  and 
actually  litigated  and  determined.  The  fact  that  the  daim- 
ant  did  not  appeal  cannot  affect  the  question.  If  he  chose 
to  accept  the  decision  of  the  inferior  tribunal,  he  is  bound 
by  it  \Oray  v.  Dougherty,  26  Cal.  266;  Oarwood  v.  Oar- 
wood,  29  Cal.  515.)  Besides,  the  fifteenth  section  of  the 
Act  of  1851,  makes  the  adjudication  final  between  the  gov- 
ernment and  the  claimant,  and  it  must  be  regarded  as  res 
adjudicata.  The  proceedings  ending  in  a  decree  limiting 
the  confirmee  to  two  leagues  are  clearly  judicial.  The  sur- 
vey and  patent  but  carry  out  the  decree  of  confirmation. 
The  patent  is  the  final  authentic  record  of  the  proceeding, 
and  is  conclusive  evidence  between  the  parties  of  the  ex- 
tent of  the  grant  and  the  correctness  of  the  location. 

This  appears  to  me  to  be  the  result  upon  authority,  as 
well  as  upon  principle,  where  the  claimant  under  a  Spanish 
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grant,  whatever  the  character  of  the  grant  may  be,  has  pre- 
sented his  claim,  litigated  it  with  the  government  in  the 
tribunals  provided  for  the  purpose,  and  had  the  genuine- 
ness and  extent  of  the  grant  determined.  The  following 
authorities  lead  to  this  conclusion:  Leese  v.  Clark,  20  Cal. 
423 ;  18  Id.  571 ;  Teschemacher  v.  Thompson,  18  Cal.  26 ; 
Bodrd  V.  Federy,  3  Wall,  491-2 ;  Rodrigues  v.  U.  8.,  1  Wall. 
691;  Treadway  v.  Semple,  28  Cal.  655. 

Judgment  must  be  rendered  for  defendant  with  oosta^  and 
it  is  so  ordered. 

Delivered  February  2,  1874. 

By  the  Court,  MoKikstbt,  J. : 

The  plaintiff  seeks  to  recover  as  assignee  of  a  olaim  de- 
rived from  the  Mexican  government.  The  daim  was  con- 
firmed by  the  Land  Commissioners  and  by  the  District 
Court;  and  the  appeal  to  the  Supreme  Court  of  the  United 
States  was  afterward  dismissed.  The  survey  of  the  Sur- 
veyor-General was  returned  to  the  District  Court,  and  the 
claimant,  having  filed  his  exceptions  to  it,  and  the  same 
having  been  argued,  the  survey  as  returned  was  approved 
by  that  Court  and  made  final.  By  the  approved  survey  the 
lands  —  the  possession  of  which  is  sought  to  be  recovered  in 
this  action,  and  which  were  included  within  the  juridical 
measurement  of  the  Mexican  authorities  —  were  excluded. 

It  may  be  assxmied,  as  is  asserted  by  plaintiff,  that  the 
expediente  shows  a  "  perfect  tide."  Yet  the  claimant,  who 
submitted  his  claim  for  confirmation  or  rejection,  and  to 
proceedings  the  object  of  which  was  to  segregate  lands 
granted  by  Mexico  from  the  public  domain  of  the  United 
States,  could  not,  nor  can  his  grantee  now  be  heard  to  assert 
title  to  any  lands  not  included  in  the  final  survey. 

Order  affirmed. 
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E.  ROPEK  V.  P.  0.  McFADDEN,  THOMAS  CLAEK, 
JAMES  BROOKS  ajtd  WILLIAM  HAYES. 

POWBB  OF  Attobicst. —  A  power  aatfaorlslns  tfat  attorney  In  fact  to  aell 
all  the  real  estate  of  the  principal,  lying  in  the  City  and  CN>nnty  of  Saa 
Francisco,  is  good,  without  a  particular  description  of  the  property 
owned  by  the  principal. 

IDSM. —  The  fact  that  a  power  of  attorney  Is  not  acknowledged  or  i» 
corded,  does  not  affect  Its  validity. 

Objiction  to  Testimony. —  It  is  not  error  to  admit  irrelevant  testimonyf 
if  an  objection  that  it  is  irrelevant  is  not  made. 

BviDBNcn  IN  Ejectment. —  In  ejectment,  a  deed  to  the  defendant,  ex- 
ecuted subsequent  to  the  commencement  of  the  action,  is  admisslUe  hi 
evidence  on  his  behalf,  if  a  supplemental  answer  is  filed,  setting  ap  the 
title  acquired  through  the  deed. 

Filing  Supplemental  Answbb. —  If  a  supplemental  answer  eontalns  a 
recital  that  it  was  filed  by  leave  of  the  Court,  and  it  is  a  part  of  the 
Judgment  roll  brought  up  by  the  plaintiff  on  his  appeal,  the  appellate 
Court  will  presume  that  there  was  an  order  of  Court  allowing  it  to  be 
filed. 

Objection  to  Bvidbncb. —  If,  on  a  trial  before  the  Court  without  a  Jury, 
evidence  is  admitted,  subject  to  an  objection  made,  and  afterwards,  on 
the  final  hearing,  the  Court  rejects  It,  this  is  sustaining  the  objection, 
and  the  party  objecting  cannot  complain. 

CoNixiCT  IN  Bvidbncb. —  The  Judge  of  the  Court  below,  who  hears  tiie 
oral  testimony,  and  observes  the  conduct  and  bearing  of  the  witnesses, 
is  best  able  to  pass  on  It  when  there  is  a  conflict,  or  when  there  are  die* 
crepandes  and  Inconsistencies,  and  the  appellate  Court  will  not  disturb 
his  finding. 

Adkibbion  of  Dbbd  in  Bvidbncb. —  If,  in  ejectment,  there  is  evidence  ol 
the  former  possession  of  the  party  under  whom  the  defendant  claims 
the  deed  of  such  party  Is  admissible  on  behalf  of  the  defendant 

Appeal  from  the  District  Court,  Twelfth  Judicial  Diar 
trict,  City  and  County  of  San  Francisco. 

Ejectment  to  recover  a  part  of  block  sixty-three,  in  the 
City  and  County  of  San  Francisco.  The  defendant  in  the 
course  of  the  trial,  offered  in  evidence  the  following  powei 
of  attorney : 

**  Enow  aU  men  by  these  presents,  that  I,  Loren  Davis,  oi 
the  city  of  San  Francisco,  State  of  California,  have  made, 
constituted,  appointed,  and  by  these  presents  do  make, 
constitute  and  appoint  Nathaniel  C.  Lane,  of  the   same 
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place,  my  true  and  lawful  attorney  for  me  and  in  my  name, 
and  for  my  aoootmt,  to  lease  or  sell  any  and  all  my  real 
estate  in  San  Francisco  city,  State  of  California,  and  for 
me  and  in  my  name,  to  execute  and  deliver  lease,  and  quit- 
claim deed,  for  the  same.  Also  to  demand  and  receive,  and 
give  valid  and  sufficient  acquittance  for  all  moneys  which 
shall  become  due  and  owing  to  me  by  means  of  such 
leases,  sales  or  transactions  connected  with  said  real  es- 
tate, giving  and  granting  to  my  said  attorney,  full  power 
and  authority  to  do  and  perform  every  act  above  specified, 
as  fully  to  all  intents  and  purposes  as  I  might  or  oould  do 
if  personally  present^  hereby  ratifying  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  thirtieth  day  of  July,  in  the  year  one  thousand 
eight  hundred  and  fifty-five. 

LoBxasr  Davis,  [bxal.]  ** 

The  plaintiff  objected  to  the  power  because  it  did  not 
describe  any  property,  and  was  not  acknowledged  or  re- 
corded. 

The  Court  overruled  the  objection. 

The  premises  in  controversy  were  within  that  portion  of 
the  City  and  County  of  San  Francisco,  where  the  title  was 
vested  in  the  first  possessor.  The  defendants,  McFadden 
and  Clark,  were  the  tenants  of  defendant  Hayes.  The  de- 
fendant^ Brooks,  claimed  to  own,  in  severalty,  a  portion  of 
the  demanded  premises.  The  defendants  introduced  testi- 
mony, tending  to  show  that  one  Beideman  was  in  posses- 
sion of  the  demanded  premises  before  1864,  and  intro- 
duced in  evidence  a  deed  from  Beideman  to  HoUaday, 
dated  May  25,  1854,  and  deeds  from  Eolladay  to  Gilbert, 
from  Gilbert  to  Barrett,  from  Barrett  to  Van  Bokkelen, 
and  from  Van  Bokkelen  to  Hayes,  dated  January  16,  1862. 
The  defendants  recovered  judgment,  and  the  plaintiff  ap* 
pealed. 

The  other  facts  are  stated  in  the  opinion. 

B.  A.  Lawrence,  for  the  Appellant. 
Wm.  Hayes,  for  the  Bespondents. 
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By  the  Court,  Nilbs,  J. : 

1.  The  power  of  attorney  from  Davis  to  Lane  was  prop- 
erly admitted.  It  purported  to  empower  Lane  to  lease  or 
sell  and  convey  all  of  the  real  estate  of  Davis  in  the  city  of 
San  Francisco.  "So  description  of  the  land  was  necessary. 
Nor  does  the  fact  that  the  power  of  attorney  was  not  ac- 
knowledged or  recorded  affect  its  validity.  We  are  unable 
to  see  in  what  respect  the  power  was  material  evidence  in 
the  case,  but  no  objection  was  taken  upon  the  groimd  of 
irrelevancy, 

2.  There  was  sufficient  evidence  of  the  possession  of 
Beideman  to  warrant  the  introduction  of  his  deed  to  Holla- 
day.  The  deed  from  Van  Bokkelen  to  Hayes  was  a  link  in 
the  same  chain  of  title,  and  equally  admissibla 

8.  The  objection  to  the  admission  of  the  power  of  attor- 
ney from  Davis  to  Taylor,  and  the  deed  from  Davis  to 
Hayes  is  placed  upon  the  ground  that  they  were  made  sub- 
sequently to  the  commencement  of  the  action.  It  is  an 
answer  to  this  objection  that  supplemental  answers  were 
filed,  setting  up  the  title  acquired  through  these  deeds. 
These  answers  contain  recitals  that  they  vere  made  by 
leave  of  the  Court,  and  they  appear  as  a  part  of  the  judg- 
ment-roll, in  the  transcript  brought  up  by  the  appellant 
himself.  We  shall  presume  there  was  an  order  of  Court 
allowing  them  to  be  filed. 

4.  The  objection  to  the  tax-deed  from  Washburn  to 
Hayes  was  substantially  sustained.  It  was  received  ^'  sub- 
ject to  objection  "  (by  which  we  understand  that  the  Court 
reserved  the  objection  for  future  consideration),  and  on  the 
final  hearing  the  objection  was  sustained  and  the  deed 
rejected  as  evidence. 

5.  This  is  not  a  case  in  which  the  decision  and  judgment 
of  the  Court  below  ought  to  be  disturbed,  upon  the  ground 
that  the  testimony  was  insufficient  to  support  the  decision. 
Apart  from  the  evidence  of  the  defendants  in  support  of 
their  title,  the  testimony  on  the  part  of  the  plaintiff  was 
unsatisfactoiy.  It  presented  discrepancies  and  incon- 
sistencies which  the  Court  below  might  very  well  find  it 
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difficult  to  reconcile,  and  upon  which  only  the  Judge  who 
heard  the  oral    testimony,  and    observed  the  conduct  and 
bearing  of  the  witnesses  is  competent  to  pass.     Upon  well 
aettled  principles  his  decision  in  this  regard  is  finaL 
Judgment  and  order  affirmed.    Bemittitur  forthwith* 

Mr.  Justice  McKinstbt  did  not  espress  an  opinion. 


{Ho.  4,049.] 

JAMES  B.  HESS  v.  JOHN  BOLINGER 

Whbi  Dicisionb  of  Lamd  Oirxantfl  mat  vm  Oosbscthi  sk  ComRS.— >Ib 
fhe  absence  of  fraud  or  Imposition,  the  decision  by  the  Registers  and 
Becelvera  of  the  United  States  Land  Office,  of  controverted  questions  of 
fact  which  they  have  jurisdiction  to  pass  on,  will  not  be  reviewed  by  the 
Courts ;  but  an  error  committed  by  those  officers  In  a  matter  of  law  may 
be  corrected,  and  the  proper  relief  granted  by  the  Courts. 

Wfiair  PBsfiMPTOR  WHO  RBCBXvns  A.  Patbmt  holds  ths  Titlb  in  Tbubt. 
—  If  the  Land  Officers  of  the  United  States  allow  a  person  to  enter  as  a 
pre&nptor,  land  not  Included  In  his  declaratory  statement,  and  he  re- 
ceives a  patent  therefor,  he  will  be  held  to  have  the  legal  title  In  trust 
for  another  person,  who  was  entitled  to  preempt  the  same,  and  who 
proved  up  and  tendered  payment  which  was  refused. 

Dbclabatobt  BTATaMiNT  OF  A  PBaixpTioinBa. —  The  question  whether 
the  declaratory  statement  filed  by  a  preSmptor,  Includes  a  piece  of  land 
In  controversy.  Is  to  be  decided  on  the  face  of  the  statement,  hi  the 
light  of  the  surrounding  circumstances. 

BiOHTS  OF  PBBflHPTOBS. —  The  facts,  that  a  preSmptor  settles  upon  and 
Improves  the  south  half  of  a  quarter  section,  and  flies  his  declaratory 
statement  for  that,  and  the  south  half  of  an  adjoining  quarter  section, 
do  not  preclude  another  person  from  afterwards  settling  upon  and  pre- 
empting the  north  half  of  the  first  named  quarter  section. 

Objection  to  Agrbbd  Statbubnt  of  Facts. —  If  the  parties  agree  upon 
the  facts,  subject  to  all  legal  obJeetions,  and  the  agreed  statement  of 
facts  is  admitted  In  evidence  without  objectioa,  neither  party  can  raise 
the  point  In  the  Supreme  Court,  that  some  of  the  admitted  facts  were 
not  admissible  In  evidence  under  the  pleadings. 

JuDGMBHT  on  Aobbbd  Statbmbmt  OF  FACTS. —  If  the  defendant  In  eject- 
ment sets  up  In  his  answer,  that  the  plaintiff  obtained  a  patent  for  the 
land  as  a  preCmptioner,  and  that  the  defendant  was  entitled  to  pre- 
inpt  tt,  and  that  the  plaintiff  holds  the  legal  title  in  trust,  but  does  not 
aver  the  fftcts  showing  his  right  to  pre&npt,  and  the  parties  agree  on  a 
statement  of  facts  which  entitle  the  defendant  to  a  Judgment,  ths 
jDdgment  In  his  flavor  will  not  be  reversed,  because  ths  answer  iTas  d#- 
fsetlTS  In  not  stating  saefa  facta 
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Appeal  from  the  District  Court,  Third  Judicial  District^ 
County  of  Santa  Clara. 

The  answer  of  the  defendant  was  claimed  to  be  defective, 
in  not  stating  fully  the  existence  of  all  the  facts  which  en- 
titled the  defendant  to  preempt  under  the  laws  of  the 
United  States.  The  Court  below  adjudged  that  the  plaint- 
iff should  convey  the  land  to  the  defendant  upon  bein^; 
paid  what  it  cost  him,  and  interest  thereon.  The  plaintiff 
appealed. 

The  other  facts  are  stated  in  the  opinion. 

C.  B.  Younger,  for  the  Appellant. 

Upon  the  agreed  facts,  the  plaintiff  was  entitled  to  judg- 
ment for  possession  of  the  land  in  suit 

The  determination  of  the  officers  of  the  United  States  as 
to  the  preemption  rights  of  the  parties  and  their  qualifica- 
tions, was  final  and  conclusive,  unless  some  question  of 
fraud  or  trust  intervenes.  (Sees.  11  and  12  of  the  Act  of 
1841, 1  Lester,  p.  62 ;  Burrell  v.  Haw,  40  CaL  378 ;  Marquez 
y.  Frisbie,  41  Id.  624.) 

The  answer  does  not  aver  fraud  on  the  part  of  plaintiff,  nor 
does  the  case  show  that  there  was  any  relation  of  trust  be- 
tween the  parties.  Both  plaintiff  and  defendant  had  a  full 
and  complete  hearing  before  the  officers  appointed  by  the 
government  to  hear  and  determine  the  respective  rights  of 
the  parties  to  the  land  in  controversy ;  and,  unless  the  adju- 
dication of  the  officers  of  the  law  can  be  impeached  for  fraud, 
or  on  the  ground  that  they  had  no  authority  to  hear  and  de- 
termine the  matter,  their  decision  is  final  and  concl.usive; 
and  so  the  cases  relied  on  by  defendant  hold.  In  the  case  of 
Lytle  V.  Arkansas  (9  How.  333),  the  complainant  had  proved 
his  preemption  to  the  entire  satisfaction  of  the  land  officers, 
and  through  misconduct  and  neglect  the  officers  failed  to 
secure  to  complainant  his  rights  thus  proved.  The  case  at 
bar  differs  from  the  one  cited  in  that  essential.  Here  the 
parties  presented  their  respective  claims  to  the  land  in  con- 
troversy, and  the  officers  decided  that  the  plaintiff  had  file 
superior  right  to  a  patent  for  the  land  in  contest     If  the 
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Easter  and  Receiver  —  who  are  oonstituted  by  law  a  tri- 
bunal to  detennine  the  rights  of  those  who  claim  preemp- 
tion— act  within  their  powers,  as  sanctioned  by  the  Commis- 
sioner, and  within  the  law,  and  their  decision  cannot  be 
impeached  on  the  grounds  of  fraud  or  unfairness,  it  must 
be  considered  final. 

Moore,  Laine  and  Leib,  for  the  Bespondent 

The  officers  of  the  Land  Office  act  ministerially  only  and 
not  judicially;  and  their  decisions  are  not  conclusive  where 
fraud  or  trust  intervenes ;  in  such  cases  the  Courts  will  con- 
trol the  patent,  and  compel  the  one  who  holds  it  to  convey 
it  to  the  one  to  whom  it  rightfully  belongs. 

A  trust  arises  whenever  a  party  shows  he  is  entitled  to 
the  patent  which  by  some  means,  no  matter  what,  has  been 
given  to  another.  It  makes  no  diffemce  how  the  error 
occurred  by  the  land  officers,  or  whether  they  erred  as  to  a 
matter  of  fact,  or  upon  a  question  of  law.  In  this  case  the 
errors  were  purely  of  law,  as  shown  by  the  transcript,  viz. : 
1st,  that  the  plaintifF  was  entitled  to  the  land  because  he 
had  settled  upon  the  land  adjoining  that  in  dispute  before 
defendant  had  made  his  settlement.  That  was  one  error. 
2d,  that  plaintiff  had  a  proper  declaratory  statement  as  to 
the  land  in  dispute.    That  was  the  other. 

Some  of  the  first  few  cases  on  this  subject  happened  to 
be  cases  in  which  the  mistake  was  one  of  fact,  and  which 
was  occasioned  by  the  fraud  of  the  other  party;  hence  it 
was  strenuously  urged  by  counsel  in  succeeding  cases  that 
it  was  only  in  cases  of  mistake  of  fact  occasioned  by  the 
fraud  of  ihe  other  party,  where  relief  would  be  given  by 
the  Courts;  but  such  doctrine  never  obtained,  and  the  lat- 
ter cases  have  laid  down  the  rule  most  decisively  the  other 
way.  Among  the  numerous  cases  sustaining  ithe  above 
proposition  may  be  cited  the  following:  Bird  v.  Ward,  1 
Mo.  398;  Lytle  v.  Arkansas,  9  How.  333;  Curmingham  v. 
Ashley,  14  How.  388 ;  Oarlamd  v.  Wyrm,  20  How.  6 ;  O'Brien 
v.  Perry,  1  Black,  132;  Lmdsey  v.  Hawes,  2  Black,  558; 
State  of  Maine  v.  Bachelder,  1  Wall  116 ;  U.  B.  v.  Stone,  2 
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Wall.  535 ;  Hughes  v.  United  States,  4  WalL  286;  Stark  v. 
Starrs,  6  Wall.  419 ;  Silver  v.  Ladd,  7  WalL  224-8 ;  Johnson 
V.  Towsley,  18  Wall.  72 ;  Samson  v.  Smiley,  18  Wall.  91 ; 
The  Yosemite  Case,  16  Wall.  77 ;  McDowell  ▼.  Morga/n,  28 
HI.  628 ;  Shelton  v.  Zeim,  45  Miss.  106. 

No  preemption  patent  can  rightfully  issue  to  a  person  for 
a  piece  of  land  for  which  he  never  filed  a  declaratory  pre- 
emption statement. 

The  cases  are  full  on  this  point  {Megerle  v.  Ashe,  83  CaL 
83 ;  Damrell  v.  Meyer,  40  CaL  70 ;  Poppe  v.  Aiheam,  42  CaL 
606 ;  Daniels  v.  Lwnsdale,  43  CaL  41 ;  1  Lester,  63,  Sec  15 ; 
1  Lester,  207,  Sec.  6;  1  Lester,  362  and  366-7  j  1  Lester, 
700;  1  Lester,  48,  Sec.  7.) 

By  the  Court,  Ceockett,  J. : 

The  action  is  ejectment  for  the  north  half  of  the  north- 
east quarter  of  section  twenty-six,  and  the  plaintiff  claims 
under  a  patent  from  the  United  States  for  the  whole  quar- 
ter-section, founded  on  a  preemption  claim  of  the  plaintiff. 
The  answer  alleges  that  the  defendant  was  a  qualified  pre- 
emptioner,  and  settled  upon  and  improved  the  north  half  of 
the  quarter,  and  within  the  proper  time  filed  his  declara- 
tory statement  in  due  form,  proved  upon  his  claim,  and 
offered  to  pay  the  purchase-price;  but  that  the  Kegistei 
and  Keceiver  wrongfully  awarded  the  land  to  the  plaintiff, 
whose  declaratory  statement,  though  prior  in  time,  was 
filed  at  a  period  when  the  land  was  not  subject  to  preemp- 
tion, and,  moreover,  did  not  include  the  premises  in  con- 
troversy. The  answer  asks  for  aflSirmative  relief,  and  prays 
that  the  plaintiff  be  adjudged  to  be  a  trustee^  holding  the 
legal  title  for  the  use  of  the  defendant. 

The  case  was  tried  upon  an  agreed  statement  of  facts, 
from  which  it  appears  that  the  land  which  the  plaintiff  ap- 
plied for,  was  described  in  his  declaratory  statement  as 
follows :  "  The  northeast  quarter  of  section  number  twenty- 
six;  aUo  about  thirty-five  acres  within  my  enclosure,  lying 
along  the  east  side  of  the  northwest  quarter  of  section 
twenty-six,   hereby  intending  to   apply  in  the   aggregate 
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only  to  the  extent  of  one  hundred  and  sixty  acres,  being  the 
amount  that  is  embraced  within  my  enclosure  in  section 
twenty-six,  township  number  seven  south,  range  number 
one  west,  Mount  Diablo  meridian,  in  the  district  of  land 
subject  to  sale  at  the  Land  Office  in  San  Francisco,  and 
containing  one  hundred  and  sixty  acres."  It  further  ap- 
pears from  the  agreed  statement  that  after  the  defendant  had 
filed  his  declaratory  statement,  the  plaintiff  filed  in  the  Land 
Office  ^^  an  abandonment  of  eighty  acres  outside  of  the  said 
quarter  section,  and  included  in  (his)  said  declaratory  state- 
ment, it,  the  said  eighty  acres,  being  the  east  half  of  the 
northwest  quarter  of  section  twenly-ox,  towneAiip  seven 
south,  range  one  west.  Mount  Diablo  meridian.''  It  was 
also  admitted  that  when  the  plaintiff  filed  his  declaratory 
statement,  he  had  in  his  actual  possession,  and  for  upwards 
of  ten  years  had  been  in  possession  of  more  than  twenty 
acres  of  the  south  half  of  the  northwest  quarter,  and  that  he 
had  never  been  in  possession  of  any  portion  of  the  north  half 
of  the  northeast  quarter,  which  for  more  than  fifteen  years 
had  been  in  the  actual  possession  of  the  defendant's  prede- 
cessors. Construing  the  plaintiff's  declaratory  statement  in 
the  light  of  these  facts,  it  is  clear  that  it  does  not  include 
and  was  not  intended  to  include  the  north  half  of  the  north- 
east quarter,  the  premises  in  controversy;  and  the  defendant, 
being  a  qualified  preemptioner,  and  having  settled  upon 
and  improved  the  land,  and  having  duly  filed  his  declara- 
tory statement,  proved  up  his  claim,  and  offered  pay- 
ment, should  have  been  allowed  to  preempt  the  land.- 
It  is  contended,  however,  that  the  action  of  the  Land  De- 
partment in  awarding  the  land  to  the  plaintiff,  cannot  be 
reviewed  in  the  Courts.  But  in  Hosmer  v.  Wallace,  (47  CaL 
461,)  we  held  that  whilst  in  the  absence  of  fraud  or  im- 
position, the  decision  by  the  Land  Department  of  con- 
troverted questions  of  fact,  which  they  have  jurisdiction  to 
decide,  will  not  be  reviewed  by  the  Courts;  nevertheless, 
an  error  in  a  matter  of  law  by  the  officers  of  the  Land  De- 
partment may  be  corrected  and  the  proper  relief  granted 
by  the  judicial  department  of  the  government.  It  appears 
from  the  agreed  statement  that  the  Begister  and  Receiver 
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awarded  the  land  to  the  plaintiff  npon  the  ground,  ''and 
none  other,  that  plaintiff  was  the  first  setUer,  upon  said 
northeast  quarter  of  section  twenty-six,  and  on  that  ground 
had  the  better  right,  and  decided  that  plaintiff's  said  de- 
claratory statement  was  properly  filed  for  and  included  the 
said  northeast  quarter  of  section  twenty-six."  It  was  a 
question  of  law  whether  the  plaintiff's  declaratory  state- 
ment included  the  north  half  of  the  quarter,  to  be  decided 
on  the  face  of  the  statement,  interpreted  in  the  light  of 
the  surrounding  facts.  As  we  have  already  seen,  the  de- 
claratory statement  did  not  include  these  premises,  and  the 
Register  acd  Jleceiver  committed  an  error  of  law  in  holding 
that  it  did.  It  is  equally  clear  that,  because  the  plaintiff 
settled  upon  and  improved  the  south  half  of  the  quarter 
and  filed  his  declaratory  statement  for  that  and  the  south 
half  of  the  northwest  quarter,  this  did  not  preclude  the  de- 
fendant from  afterwards  settling  upon,  improying,  and  pre- 
empting the  north  half  of  the  quarter,  which  was  not  then 
claimed  by  the  plaintiff  under  his  declaratory  statement. 
It,  therefore,  affirmatively  appears  that  the  land  was  awarded 
to  the  plaintiff,  not  through  any  mistake  of  the  facts,  but  by 
an  error  in  law  on  the  part  of  the  officers  of  the  Land  De- 
partment 

We  have  not  considered  the  objections  taken  by  demur- 
rer to  the  answer.  The  facts  being  agreed,  and  having  been 
put  in  evidence  without  objection,  the  plaintiff  cannot  nor^ 
raise  the  point  that  they  were  inadmissible  under  the  plead- 
ings. The  stipulation,  it  is  true,  states  that  the  facts  aro 
admitted,  "  subject  to  all  legal  objections."  But  if  counsel 
considered  any  of  the  admitted  facts  incompetent  or  in- 
admissible under  the  pleadings,  he  should  have  stated  his 
objection  at  the  time,  and  have  reserved  an  exception,  if 
the  objection  was  overruled.  Not  having  done  so,  it  is  too 
late  to  raise  the  point  now;  and  the  defendant  being  en- 
titled to  judgment  on  the  agreed  statement  of  facts,  we 
ought  not  to  reverse  the  judgment,  even  though  the  answer 
be  defective  in  the  particulars  alleged.  Section  four  hun- 
dred and  seventy-five  of  the  Code  of  Civil  Procedure  pro- 
vides that  in  every  stage  of  an  action  the  Court  must  difl- 
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regard  any  error  or  defect  in  the  pleading  or  proceedings 
which  does  not  effect  the  substantial  rights  of  the  parties, 
"  and  no  judgment  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect ''  The  defects,  if  there  be  any,  in 
the  answer,  cannot  affect  the  substantial  rights  of  the  par- 
ties, on  the  facts  admitted,  without  objection  at  the  triaL 
Judgment  affirmed.    Remittitur  forthwith. 


[No.  8,841.] 

WILLIAM  HOWELL  v.  A.  J.  SCOGGINS. 


Daxaqbi  fob  Assault  aih)  BArrmtT.— In  tn  actloii  for  tn  aMtiilt  aaA 
battery,  the  Jury,  In  estlmatlnf  the  damages,  eannot  take  Into  oonsldera- 
tlon  the  plalntifTs  expenses  In  the  prosecution  of  the  salt 

Appkat.  from  the  District  Court,  Tenth  Judicial  District, 
County  of  Colusa. 

The  evidence  on  the  trial  was  confined  to  the  circum- 
stances constituting  the  assault  and  battery.  No  evidence 
was  ofFered  tending  to  show  that  the  plaintiff  had  paid  or 
become  liable  to  pay  any  money  for  medical  attendance, 
nursing,  board,  or  for  the  prosecution  of  the  action.  The 
plaintiff  recovered  judgment  for  eight  hundred  dollars  and 
costs,  and  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

W.  C.  Belcher  and  W.  F.  Goad,  for  the  Appellant,  cited 
Day  V.  Wentfvorfh,  13  How.  371 ;  Barnard  v.  Poor,  21  Pick. 
881;  Lincoln  v.  Schenectady  and  Saratoga  R.  R.  Co.,  28 
Wend.  485,  and  Hichs  v.  Foster,  18  Barb.  668. 

James  Wart,  J.  0.  Ooodwin  and  8.  D.  Wall,  for  the  Re- 
spondenty  ai^ed  that,  as  there  was  no  evidence  before  the 
jury  as  to  expenses,  the  presumption  was  that  the  verdict 
did  not  include  any  expenses;  and  that,  therefore,  the  de- 
fendant was  not  injured  by  the  instruction.  They  also 
argued  that  the  instruction  was  correct;  and  cited,  PlaU  v. 
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Broum,  30  Conn.  336 ;  St  Peter's  Church  v.  Beach,  26  Coim. 
355;  Dibble  v.  Morris,  26  Conn.  416;  Ives  v.  Carter,  24 
Conn.  392 ;  Beecher  v.  Derby  Bridge  Co.  Id.  491 ;  Marshal  v. 
Betner,  17  Ala.  883,  and  Whipple  v.  Cumberland  Mamtfac- 
turing  Co.  2  Story,  661. 

By  the  Court,  McKinstbt,  J. : 

This  was  an  action  for  an  assault  and  battery.  The 
Court  instructed  the  jury :  "  In  actions  of  aggravated  as* 
sault  and  battery,  the  jury  are  not  limited  in  assessing 
damages  to  mere  compensation,  but  may  give  exemplary 
damages,  and  may  take  into  consideration  the  plaintifiPs  ex- 
penses in  the  prosecution  of  the  suit''  In  a  note  at  the 
foot  of  this  charge,  Hilliard  on  Bemedies  for  Torts,  and 
Sedgwick  on  damages  are  cited  as  authority  for  it. 

Hilliard,  at  the  page  referred  to  (442),  only  says  that  it 
"has  sometimes  been  held"  that  the  jury  may  take  the 
plaintiff's  expenses  into  consideration. 

The  instruction  given  would  authorize  a  jury  to  take  into 
consideration  all  the  plaintiff's  expenses. 

But  in  Connecticut  —  one  of  the  States  in  which  it  has 
been  held  that  the  probable  expenses  of  the  plaintiff  may 
be  considered  by  the  jury  as  part  of  the  exemplary  dam- 
ages—  it  has  also  been  decided  that  the  jury  cannot  take 
into  consideration  the  taxable  costs  paid  by  plaintiff,  and 
which  he  would  recover  of  defendant  as  an  incident  to  the 
judgment,  otherwise  the  defendant  would  pay  these  costs 
twice.  {Beecher  v.  Derby  Bridge  Co.  24  Conn.  182  and  491.) 

The  bald  question  presented  by  the  charge  is  whether 
the  jury  can  guess  at  the  probable  amount  paid,  or  agreed 
to  be  paid,  by  the  plaintiff  to  his  counsel,  or  at  the  amount 
of  his  other  expenses,  and  include  such  amount  in  their 
estimate  of  exemplary  damages. 

In  a  note  to  the  sixth  edition  of  Sedgwick's  Measure  of 
Damages  (p.  Ill),  it  is  said:  "It  is  difBlcult  to  see  why 
such  expenses  should  be  allowed  under  the  head  of  *  exem- 
plary damages.'  There  is  nothing  especially  punitory,  as 
regards  the  defendant,  in  the  fact  that  the  sum  in  whidi  he 
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is  mulcted  happens  in  whole  or  in  part  to  represent  the 
ooansel  fees  paid  or  incurred  by  his  injured  adversary." 

Except  that  taxed  costs  are  never  allowed,  the  law,  as 
laid  down  in  the  charge,  accords  with  the  views  expressed 
by  the  Supreme  Court  of  Connecticut  and  of  Alabama. 

But  after  full  consideration  it  was  held  by  the  Supreme 
Court  of  the  United  States  (Day  v.  Woodworth,  13  How. 
371),  that  the  jury  have  no  right,  in  actions  of  trespass, 
whatever  the  circumstances  of  aggravation,  to  include  in 
their  verdict  any  sum  to  indemnify  the  plaintifiF  for  counsel 
fees,  or  other  real  or  supposed  expenses,  over  and  above 
taxed  costs. 

Mr.  Justice  Gsieb  said :  ^^  It  is  tru^  no  doubt^  and  is 
especially  so  in  this  country  (where  the  legislatures  of  the 
different  States  have  so  much  reduced  attorney's  fee  bills, 
and  refused  to  allow  the  honorarmm  paid  to  counsel  to  be 
exacted  from  the  losing  party),  that  the  legal  taxed  costs  are 
far  below  the  real  expenses  incurred  by  the  litigant;  yet  it 
is  all  the  law  allows  as  expensa  litis.  If  the  jury  may  '  if 
they  see  fit '  allow  counsel  fees  and  expenses  as  part  of  the 
actual  damages  incurred  by  the  plaintiffs,  and  then  the 
Court  order  legal  costs  de  incremento,  the  defendant  may 
truly  be  said  to  be  in  tnisericordia,  being  at  the  mercy  both 
of  Court  and  jury.  Neither  the  common  law  nor  statute 
law  of  any  State,  so  far  as  we  are  informed,  has  invested 
the  jury  with  this  power  or  privilege.  It  has  sometimes 
been  exercised  by  the  permission  of  Courts,  but  its  results 
have  not  been  such  as  to  recommend  it  for  general  adop- 
tion, either  by  Courts  or  Legislatures."  (372)  Again: 
''  The  expenses  of  the  defendant  over  and  above  taxed 
costs  are  usually  as  great  as  those  of  plaintiff;  yet  neither 
Court  nor  jury  can  compensate  him,  if  the  verdict  and  judg- 
ment be  in  his  favor,  or  amerce  the  plaintiff  pro  faXso  chmore 
beyond  taxed  costs.'' 

In  Fairbanks  v.  Winter,  (18  Wis.  287)  the  Circuit  Court 
permitted  a  witness  for  plaintiff  —  a  lawyer  —  to  be  asked, 
*'  what  in  your  judgment  is  a  fair  compensation  to  a  lawyer 
for  bringing  and  prosecuting  this  action}"  The  Supreme 
Court  held  an  objection  to  the  question  to  have  been  well 
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taken;  and  Chief  Justice  Shaw,  in  Barnard  w.  Poor,  (21 
Pick.  882y)  said:  '^It  is  now  well  settled  that  e^en  in  an 
action  of  trespass,  or  other  action  sounding  in  damages,  the 
counsel  fee  and  other  expenses  of  prosecuting  the  suit,  not 
included  in  the  taxed  costs,  cannot  be  taken  into  considera- 
tion in  assessing  damages;  and,  if  such  costs  were  included 
by  a  jury,  it  would  be  irregular  and  erroneous." 

In  Lincoln  ▼.  8.  £  3.  R.  B.  Co.,  (23  Wend.  434,)  Nkl- 
SON,  C.  J.,  remarked:  *^  The  charge  as  to  expenses  beyond 
taxable  costs  and  counsel  fees  in  conducting  the  suit,  as  a 
particular  item  of  damage  to  be  taken  into  the  account,  I 
am  also  inclined  to  think  was  erroneous.  These  have  been 
fixed  by  law,  which  is  as  applicable  to  cases  sounding  in 
damages  as  in  debt"  In  Hicks  ▼.  Foster,  (13  Barb.  663,)  it 
was  held  that,  in  an  action  of  slander,  it  was  erroneous  for 
the  judge  to  charge  the  jury  that  ^'  they  have  a  ri^t  to  take 
into  consideration  the  expen^ses  to  which  the  plaintiff  has 
been  put,  by  being  compelled  to  come  into  Court  to  vindi- 
cate her  character." 

The  damages  found  by  the  jury  were  not  excessive,  and 
if  we  could  be  at  liberty  to  disregard  the  error  of  the  Court 
below,  or  were  satisfied  that  it  did  not  influence  the  action  of 
the  jury,  we  should  affirm  the  judgment 

But  it  must  be  assumed  that  the  jury  did  what  they  were 
instructed  to  do ;  that  they  took  into  consideration  the  plaint- 
iff's expenses  in  the  prosecution  of  the  suit. 

Judgment  and  order  denying  new  trial  reversed,  and  cause 
remanded  for  new  triaL 


[No.  44S8.] 

REVILLO  A.  SWAIN  v.  CHARLES  P.  DTTAITE  vt 

Deed  to  Mabbied  Woman  worn  Considbbation. —  A  deed  to  a  wtfe,  made 
by  a  person  other  than  the  hushand,  for  a  yalld  consideration  paid  to  tho 
grantor  by  the  husband,  which  conveys  the  property  to  the  grantee  **  mm 
her  separate  property,  and  to  and  for  her  sole  and  separate  use,'*  con- 
stitutes the  premises,  in  law,  the  separate  estate  of  the  wlfe»  and  tbm 
hnsband  cannot  maintain  ejectment  for  their  recovery. 
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luPBOYVMBNTS  BT  HuBBAND  OM  Wnri'B  Pbofbhtt. —  If  the  wlfe  haa  the 
legal  title  as  of  her  separate  estate,  the  holldlng  of  fences  and  other  acts 
of  possession  done  by  her  husband  will  be  considered  to  have  been  done 
by  him  aa  her  agent,  for  her  benefit,  and  In  subordination  to  her  title. 

OUTSiDB  Lands  in  Ban  Francibco. —  A  eonyeyance  made  by  the  city  of 
Ban  Francisco  to  one  In  possession  of  outside  landa  merely  haa  the  effect 
to  aid  and  assure  the  title  already  held. 

LiQAL     BlTBCT    OV     DBBD     IN     DJBCTMBNT.—- If    thB    hudMUld     briUgB    eJect- 

iment,  and  relies  on  a  deed  to  his  wife  making  the  demanded  premises  her 
separate  property,  aa  a  muniment  of  title,  and  no  equitable  defense  is 
set  up,  neither  party  can  make  enquiry  for  the  purpose  of  eoBtroIUnf  or 
defeating  the  legal  effect  of  the  deed. 

Apfbai.  from  the  District  Court,  Kineteentli  Judicial  Dis- 
tricty  City  and  County  of  San  Francisca 

« 

The  defendant  appealed. 

The  other  facts  are  stated  in  the^pinion. 

0.  W.  Tyler,  for  the  Appellant 

E.  A.  Lawrence,  for  the  Bespondent; 
By  the  Court,  Wallace,  C.  J, : 

The  action  is  ejectment,  and  the  plaintiff  having  rested, 
the  defendant  moved  for  a  nonsxdt,  which  motion  was  de- 
nied, and  the  defendant  not  offering  any  evidence,  judg- 
ment was  rendered  for  the  plaintiff. 

To  estahlish  his  right  to  recover,  the  plaintiff  gave  evi- 
dence tending  to  prove  that,  in  1855  or  1856,  one  Treat  was 
in  possession  of  the  premises  in  controversy,  and  while  so 
in  possession  conveyed  them  to  one  Beis;  that  in  1867, 
Beis,  in  consideration  of  two  thousand  four  hundred  dol- 
lars paid  by  plaintiff,  conveyed  the  premises  to  Alice  H. 
Swain,  the  wife  of  the  plaintiff,  "  as  her  separate  property, 
and  to  and  for  her  sole  and  separate  uae,  benefit  and  be- 
hoof,^* etc ;  that  in  1868-9,  the  plaintiff  caused  the  premises 
to  be  inclosed  with  a  fence,  etc. ;  and  that  in  1871  the  City 
and  County  of  San  Francisco  made  to  the  wife  of  the  plaint- 
iff a  quitclaim  deed  of  the  premises. 

1.  The  conveyance  from  Beis  to  Alice  H.  Swain,  made  in 
June,  1867,  Ihough  made  for  a  valuable  consideration  paid 


360  Swain  v.  Duanb.  [Sup.  Ct 

Opinion  of  the  Coart  —  Wallace,  C  J. 

to  the  grantor,  running  to  her,  as  it  did  '^  as  her  separate 
property  and  for  her  separate  use,  benefit,  and  behoof," 
etc.,  constituted  the  premises  her  separate  estate.  This  is 
apparent  upon  the  face  of  the  instrument  bj  which  Reis 
parted  with  his  estate.  It  was  the  intent  of  the  grantor  that 
the  grantee  should  be  seized  of  the  premises  conveyed,  not 
as  of  property  belonging  to  the  marital  community  of  which 
she  was  a  member,  but  as  of  her  separate  estate ;  and  in  an 
action  of  this  character  no  inquiry  is  to  be  permitted  to 
either  party  for  the  purpose  of  defeating  or  controlling  the 
legal  effect  of  the  deed,  as  vesting  the  premises  in  the 
grantee  as  of  her  separate  estate. 

It  is  not  doubted  that  a  creditor  of  the  husband  seeking 
to  subject  the  property  to  the  payment  of  his  debt,  or 
indeed,  any  person  having  an  interest  in  the  question,  upon 
proper  allegation,  and  impleading  the  wife  as  a  party, 
might  institute  an  inquiry  into  the  true  nature  of  the  trans- 
action in  which  the  conveyance  to  her  originated;  but  the 
case  at  bar  is  not  one  of  that  character,  and  the  legal  im- 
port of  the  conveyance,  appearing  on  its  face,  cannot  be 
displaced  or  overcome  by  proof  ab  extra. 

2.  The  wife  being  seized  of  the  premises,  as  of  her  sepa- 
rate estate,  the  building  of  the  fence,  and  other  acts  of 
possession  done  by  her  husband  in  1868-9,  must  be  con- 
sidered to  have  been  done  by  him  as  her  agent,  for  her 
benefit,  and  in  subordination  to  her  title,  and  not  as  inde- 
pendent acts  of  possession  for  his  own  benefit,  or  in  hos- 
tility to  her  title. 

8.  The  effect  of  the  quitclaim  deed  of  the  city  to  Alice, 
made  in  1871,  purporting  to  convey  to  her  the  same  prem- 
ises, was  merely  to  aid  and  assure  the  title  and  possession 
which  she  then  already  held  under  the  conveyance  from 
Reis. 

It  results  that  the  plaintiff  did  not  establish  in  himself  a 
right  to  recover  the  possession  of  the  premises,  and  the' 
nonsuit  should  have  been  granted. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 

Rhodes,  J.,  concurring  specially : 
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I  ooncur  with  the  Chief  Justioe  in  his  opinion  in  respect 
to  the  operation  and  effect  of  the  deed  of  Keis  to  Alice  H. 
Swain;  and  also  in  respect  to  the  admissibility  and  effect 
of  evidence  to  alter  or  control,  the  legal  operation  and  ef- 
fect of  the  deed,  in  any  action  except  one  in  which  the  plead- 
ings present  the  issuey  and  in  which  the  proper  parties  are 
before  the  Court. 

I  am  of  the  opinion  that  the  deed  from  the  city  to  Alice  H. 
Swain  is  to  be  regarded  as  a  donation,  and  that  it  conveyed 
to  her,  as  her  separate  property,  whatever  title  the  city 
then  held. 


MoKiNSTBT,  J.,  concurring  specially : 
I  cGDcar  in  the  judgment 


THOMAS  DENNIS  v.  J  OSEPH  M.  WOOD  aito  J.  H. 

JOHNSON. 

■tidincb  op  Tnui  Of  FoBCiBLi  Bmtbx  AMD  Dbxaihbb. —  In  aa  aetton  of 
forcible  entty  and  detainer,  a  defendant  may  introduce  oTldenoe  of  title 
in  himaelf  not  for  the  purpose  of  eetabliihinf  or  trying  title,  bat  for  the 
pnrpoie  of  ahowlng  that  his  entry,  if  wrongful,  was  not  made  with  a 
wrongfol  intent,  bat  la  good  faith;  and  If  he  does  io,  the  plafaitiif  can- 
not, in  rebuttal,  introduce  eyidenee  showing  title  in  him. 

VMLkwrvL  Bntbx  AMD  DaTAiMBB. —  If  a  defendant,  in  an  action  of  forcible 
entry,  enters  npon  the  demanded  premises  in  good  faith,  under  elaim 
and  color  of  title,  his  entry  is  not  unlawful,  within  the  meaning  ol  the 
forcible  Entry  and  Detainer  Act. 

Afpsal  from  the  Conntj  Oourt|  Oity  and  County  of  San 
Erancisoo. 

Action  of  forcible  entry  and  unlawful  detainer,  to  recover 
a  lot  on  the  northwest  comer  of  Broadway  and  Gough 
BtreetS;  in  the  City  and  County  of  San  Francisco.  The 
complaint  averred  that  the  plaintiff  was  in  the  peaceable  pos- 
session of  the  lot  on  the  14th  day  of  November,  1868,  and 
that  on  said  day,  the  defendant^  with  a  strong  hand  anrl 
violence,  entered. 
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At  the  commencement  of  the  trial,  the  defendants'  coun- 
sel stated  that  the  only  defense  was  an  entry  in  good  faith, 
and  under  color  of  title. 

The  plaintiff  then  proved  that  he  went  into  the  posses- 
sion of  the  premises  on  the  4th  day  of  November,  1867, 
under  a  lease  from  R.  E.  Baimond,  and  that  he  remained 
there  until  about  two  weeks  before  the  14th  day  of  Novem- 
ber, 1868,  when  he  left  temporarily,  and  locked  up  the 
house,  and  kept  the  key.  That  he  returned  on  the  14tli  day 
of  November,  and  found  the  door  broken  open,  and  two 
men  in  the  house.  That  the  two  men  said  they  were  in  the 
employ  of  J.  M.  Wood,  and  refused  to  let  him  enter.  That 
he  returned  in  the  evening  and  went  into  the  house,  and 
shortly  after,  defendant  Wood  came  in  and  told  him  to 
leave,  and  shoved  him  out  of  the  house. 

The  defendants  offered  in  evidence,  several  deeds 
showing  a  chain  of  title  from  Herman  Winchester  to 
defendant  Wood,  from  1851  to  October,  1868.  The  de- 
fendants also  offered  evidence  tending  to  show  the  former 
possession  of  those  through  whom  Wood  deraigned  title. 
The  plaintiff,  in  rebuttal,  and  against  the  objection  of  the 
defendants,  was  allowed  to  read  in  evidence  several  deeds 
through  which  the  plaintiff's  lessor,  Baimond,  deraignetl 
titles  from  James  E.  Sheldon,  the  first  of  which  was  dated 
in  1855.  The  Court  below  rendered  judgment  for  the 
plaintiff,  and  the  defendants  appealed. 

J.  M.  Wood,  in  pro.  per» 

The  Court  below  erred  in  admitting,  against  the  objec- 
tion of  defendants,  any  evidence  of  title  in  plaintiff's  lessor, 
in  rebuttal  to  proof  of  title  in  the  defendant  Wood, 

The  issue  was  not  one  of  title,  nor  did  the  issue  depend 
upon  the  validity  of  the  title  which  the  defendants  produced. 

The  statute  does  not  contemplate  that  the  County  Courts 
may  try  issues  of  title,  and  this  action  cannot  be  substi- 
tuted for  the  action  of  ejectment  Even  if  it  were  so,  the 
proof  in  this  case  shows  the  paramouz;Lt  title  to  be  in  the 
defendants.     Proof  of  title  in  the  defendants  is  allowed 
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solely  for  the  purpose  of  showing  that  the  entry  was  made 
in  good  faith,  but  not  for  the  purpose  of  trying  title. 
(Thompson  v.  Smith,  28  Gal.  632 ;  Shelby  v.  Houston,  38 
Cal.  422 ;  HodgJcins  y.  Jordan,  29  Cal.  678.) 

'The  question  as  to  what  constitutes  an  unlawful  entry 
within  the  meaning  of  the  statute  has  been  declared  to  be 
an  entry  made  in  bad  faith,  without  any  bona  fide  claim  or 
color  of  legal  right,  and  not  an  entry  made  under  claim  of 
title  asserted  in  good  faith.  (Shelby  y.  Houston,  38  CaL 
422,  and  the  cases  there  cited.) 

John  Hunt,  Jr.,  for  the  Eespondentt 

If  the  Court  erred  in  permitting  plaintiff  to  offer  to  prove 
title  in  him  to  the  premises,  the  error  could  not  injure  de- 
fendant; first,  because  if  defendants'  testimony  tended  to 
prove  the  only  defense  they  relied  on,  namely,  "  an  entry 
in  good  faith,  owning  the  title,''  it  was  competent  for  us  to 
J)rove  the  fact  that  they  did  not  enter  in  good  faith,  under 
the  title  in  fee.  If  the  evidence  of  defendants'  title  was 
irrelevant,  and  we  objected  to  it  upon  that  ground  and  the 
objection  was  overruled,  then  our  testimony  in  rebuttal 
was  simply  unnecessary,  and  all  that  can  be  said  is,  that 
we  proved  more  than  enough  to  entitle  us  to  recover. 

A  judgment  will  not  be  reversed  for  the  admission  of 
improper  evidence,  which  is  mere  surplusage,  and  imma- 
terial to  the  issues.  (Mills  y.  Barney,  22  OaL  240;  Kisling 
y.  Shaw,  33  Cal.  426.) 

By  the  Court^  Ehodbs,  T.  : 

The  plaintiff  introduced,  in  rebuttal,  certain  deeds,  con- 
stituting the  chain  of  title  (or  a  part  of  it)  of  the  plaintiff's 
lessor.  Their  introduction  is  defended  here  on  the  ground 
that  they  tended  to  rebut  the  defendants'  evidence,  which 
was  introduced  to  show  that  their  entry  was  made  in  good 
faith  owning  the  title.  But  the  defendants'  deeds  were  in- 
troduced, not  to  show  that  they  owned  the  title,  but  that 
they  entered  in  good  faith  under  claim,  and  color  of  title. 
(Thompson  v.  Smith,  28  Cal.  532 ;   Shelby  v.  Houston,  38  Cal . 
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422.)  The  plaintiff's  deeds  were  not  admissible  on  that  or 
any  other  ground,  consistent  with  the  theory  upon  which  thia 
action  proceeds.     (Sanchez  v.  Laureyro,  46  CaL  641.) 

The  Court  found  that  the  defendants,  ^  during  the  tem- 
porary absence  of  the  plaintiff,  unlawfully,  and  without  any 
right  so  to  do,  but  asserting  a  claim  of  title  thereto,  entered 
into  and  upon  such  premises.''  It  will  be  observed  that  it 
is  not  found  that  they  asserted  a  claim  of  title  thereto  in 
good  faith.  The  evidence  tends  to  show  —  and  there  is  no 
contradictory  evidence  on  the  point — that  they  entered  in 
good  faith,  under  claim  and  color  of  title.  If  they  so  entered, 
the  entry  was  not  unlawful  within  the  meaning  of  the  Foroi* 
ble  Entry  and  Detainer  Act.  This  doctrine  was  laid  down 
in  Thompson  v.  Smith,  supra,  and  also  in  Shelby  v.  Houston, 
supra,  in  which  the  action  was  brought  under  the  third  sec- 
tion of  the  Forcible  Entry  and  Detainer  Aat  of  1866 
(Statutes  1865-6,  p.  769). 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial.     Remittitur  forthwith. 

Neither  Mr.  Chief  Justice  Walulob^  nor  Mr.  Justice  ICo- 
KursTBY,  expressed  an  opinion. 


[No.  8,900.] 

CHAKLES  PAVISICH  i;.  LEROT  S.  BEAIT. 

RoN-JOiiTDBB  or  Pabtimi  Dmmn>i.NT.— ^  WbOB  tliert  !■  a  non-Joinder  of 
parties  defendant,  and  the  defect  doei  not  appear  on  tlio  face  of  the 
complaint,  the  objection  moat  be  taken  bj  anewer  or  It  la  walTOd.  It 
cannot  be  taken  by  a  motion  for  a  nonratt. 

Complaint  for  Work  AitD  TjAbob. —  An  allegation  In  a  complaint,  that 
the  defendant  was,  on  a  day  named.  Indebted  to  the  plaintiff  In  a  certain 
aom  of  money  for  work  and  labor  before  that  time  performed  for  him  at 
his  request  states  of  a  canse  of  action. 

Appeal  from  the  District  Courts  Second  Judicial  District^ 
County  of  Tehama. 

The  complaint  contained  four  counts;   one  for  money 
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loaned,  and  three  for  work  and  labor  performed  bj  the 
plaintiff  and  his  assignors  for  the  defendant  The  third 
and  fourth  connts  allege  that  the  defendant  was,  on  a  day 
named,  indebted  to  the  plaintiff's  assignor,  in  a  sum  named, 
for  work  and  labor  before  that  time  performed  by  the 
plaintiff's  assignor  for  the  defendant,  under  an  agreement 
by  which  the  plaintiff's  assignor  was  to  receiye  a  sum 
named  per  month. 

The  answer  was  a  general  denial 

The  testimony,  on  the  trial,  tended  to  ebow  that  one 
Howard  was  a  partner  of  the  defendant,  and  that  the  labor 
was  performed  for  Howard  and  Bean.  The  defendant  moved 
for  a  nonsuit  because  Howard  had  not  been  made  a  party 
defendant  The  Court  below  denied  the  motion.  The 
plaintiff  recovered  judgment  and  the  defendant  appealed* 

P.  B.  Nagle,  for  the  Appellant,  argued  that  the  nonsuit 
should  have  been  granted,  and  that  the  third  and  fourth 
counts  in  the  complaint  did  not  state  a  cause  of  action,  and 
cited  Frisch  v.  Caler,  21  CaL  ?!• 

/.  Chadboume,  for  the  Bespondent,  cited  Higgins  ▼• 
Wortell,  18  Cal.  833 ;  AUen  v.  Pattenon,  8  Seld.  479;  and  1 
Chitt/s  PL  840,  841. 

'By  the  Court,  McKikstbt,  J.: 

The  answer  was  a  general  denial.  There  was  no  plea  ot 
non-joinder  of  parties  defendant^  and  the  motion  for  non- 
suit was  properly  denied. 

The  third  and  fourth  counts  in  the  plaintiff's  complaint 
state  a  cause  of  action.  ( Wilkins  v.  SHdger,  22  Cal.  281 ; 
Abadie  v.  Carritto,  82  Id.  172;  Merritt  v.  QUdden,  89  Id. 
664.) 

Judgment  affirmed. 
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JOHN"  W.  BRUMMAGIM,  Admjnistratob  with  the  will 
Annexed  of  the  Estate  of  Jacob  0.  BEiDBMAiTy  de- 
ceased, V.  THOMAS  AMBROSE. 

JiTDGMKNT  OF  Pbobatb  Couvt  AN  BSTOpPKi. —  If  a  puicliawr  «f  taud  n*. 
an  administrator's  sale  falls  to  pay  the  pnrehase-money,  and  tar  that 
reason  an  application  Is  made  for  a  re-sale  of  which  the  purchaser  re- 
ceives personal  notice  and  falls  to  appear,  and  a  re-sale  is  ordered  1^  the 
Prohate  Conrt,  and  Is  made  at  a  less  snm  than  that  bid  by  the  former 
purchaser,  and  the  administrator  snes  to  recoTer  the  dUTerenee  belweeu 
the  two  sales,  the  judgment  of  the  Probate  Court  ordering  a  re-sale  estops 
the  defendant  from  setting  up  or  proving  In  defense,  that  the  admin- 
istrator made  fraudulent  representations  or  defrauded  him  at  the  sale: 
or  that  the  administrator,  after  the  sale,  paid  him  bade  the  ten  per  cent, 
deposit,  and  released  him  from  his  bid,  and  took  an  aaalgnme&t  d  Us  Md, 
or  that  the  sale  was  cancelled  by  the  administrator  because  he  could  not 
give  the  defendant  possession. 

IMM. —  A  Judgment  of  a  Probate  Court  ordering  a  re-sala  of  property 
sold  by  an  administrator  for  failure  of  the  purchaser  to  pay  the  par- 
chase-money.  Is  conduslre  on  the  purchaser,  and  estopa  him  as  to  all 
matters  which  might  have  been  litigated  there. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  plaintiff  was  the  administrator  with  the  will  annexed 
of  the  estate  of  Jacob  C.  Beideman^  deceased,  and  as  such, 
sold  at  public  auction  the  land  belonging  to  the  estate.  At 
the  sale,  which  took  place  on  the  24th  day  of  July,  1867,  a 
tract  of  land  on  Polk  street,  San  Francisco,  was  sold  to  the 
defendant  for  three  thousand  one  hundred  dollars,  and  he 
paid  the  required  deposit  of  ten  per  cent.  On  the  7th  day  of 
August,  1867,  the  Probate  Court  confirmed  the  sale. 

The  defendant  failed  to  pay  the  remainder  of  the  pur- 
chase-money, and  the  administrator  petitioned  the  Probate 
Court  to  order  a  re-sale.  Personal  notice  of  the  applica- 
tion for  a  re-sale  was  served  on  the  defendant,  but  he  failed 
to  appear.  On  the  17th  day  of  January,  1871,  the  Probate 
Court  ordered  a  re-sale  of  the  property,  and  at  the  second 
sale  it  brought  only  eight  hundred  and  twenty-five  dollars. 
This  action  was  brought  on  the  10th  day  of  June,  1871,  to 
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recover  the  difference  between  the  sums  bid  at  the  two 
sales.  The  defendant,  on  the  trial,  offered  to  prove  that  at 
the  time  the  administrator  offered  the  property  for  sale,  one 
Beay,  who  was  present,  forbid  the  sale,  and  declared  that 
he  was  in  possession  of  and  owned  the  property,  and  would 
not  give  possession  to  ihe  purchaser,  and  that  thereupon 
the  administrator  replied  that  Beay's  statements  were  un- 
true ;  that  the  title  of  the  estate  to  the  land  was  valid,  and 
that  he  would  give  possession  to  the  purchaser;  and  that, 
relying  on  the  statements  of  the  administrator,  he  made  the 
highest  bid,  and  paid  ten  per  cent.  That  afterwards  he 
found,  on  conversing  with  the  administrator,  and  from  oiher 
sources,  that  the  statements  made  by  the  administrator 
were  untrue,  and  that  Beay  owned  the  property ;  and  that  he 
applied  to  the  administrator,  who  paid  him  back  the  ten 
per  cent,  and  released  him  from  his  bid,  and  requested 
that  he  would  make  an  assignment  of  his  bid  to  one  Belden, 
the  derk  of  the  administrator,  and  that  he  thereupon  made 
such  assignment  to  said  Belden  for  the  benefit  of  the  estate, 
and  that  the  administrator  then  told  him  that  he  was  re- 
leased from  any  liability  upon  the  purchase.  That  the 
plaintiff  gave  no  notice  of  the  application  for  a  re-sale  to 
said  Belden;  but,  at  the  time  he  gave  notice  to  the  defend- 
ant, stated  to  him  that  it  was  merely  for  the  purpose  of  ob- 
taining a  re-sale,  and  would  not  cast  any  liability  on  the 
defendant;  and  that  the  date  of  said  transfer  of  said  bid 
was  about  the  19th  day  of  June,  1868.  The  plaintiff  ob- 
jected to  the  testimony  as  irrelevant  and  immaterial,  and 
the  Court  sustained  the  objection.  The  defendant  also  of- 
fered^ prove  that  no  deed  was  ever  tendered  to  him  by 
the  administrator,  and  no  demand  was  made  on  him  for  the 
money.  The  Court  also  ruled  out  this  testimony.  The 
plaintiff  obtained  judgment  and  the  defendant  appealed. 

S.  A.  Lawrence,  for  the  Appellant,  argued  that  a  fraud 
was  committed  by  the  administrator  which  released  the  &}>- 
pellant  from  this  sale;  and  cited  Crayton  v.  Hunger,  9 
Texas,  292,  and  2  Story's  Eq.  section  695. 

Morgan  A  Heydenfeldt,  for  the  Bespondent,  argued  that 
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the  defendant  having  had  notice  of  the  application  for  a 
sale,  was  estopped  by  the  judgment  directing  a  re-sale  from 
pleading  or  setting  up  any  defense  which  he  might  have 
interposed  in  the  Probate  Court  on  the  application  for  a 
re-sale;  and  cited  Embury  v.  Connor,  8  Comstock,  611; 
Const  Art  6,  Sec  9 ;  Irunn  y.  Scriber,  18  CaL  499,  and 
Lucas  V.  Todd,  28  CaL  182. 

By  the  Court,  Cbockett,  J. : 

All  the  matters  of  defense  relied  upon  in  iMs  case  are 
concluded  by  the  judgment  of  the  Probate  Court  directing 
a  re-sale  of  the  property.  The  defendant  was  personally 
served  with  notice  of  the  application  for  the  order  of  re-eale, 
and  had  an  opportunity  to  defend  against  it.  He  has  had 
his  day  in  Court,  and  if  he  had  appeared  and  proved  to 
the  satisfaction  of  that  Court  the  facts  which  he  offered  to 
prove  on  the  trial  of  this  action,  he  would  doubtless  have 
escaped  the  subsequent  litigation.  But  the  Probate  Court 
had  jurisdiction  to  adjudicate  the  whole  question  of  a  re- 
sale of  the  property;  and  its  proceedings,  within  its  juris- 
diction, are  to  be  construed,  under  our  statute,  ^^  in  the 
same  manner,  and  with  like  intendments,  as  the  proceed- 
ings of  Courts  of  general  jurisdiction;  and  the  records, 
orders,  judgments  and  decrees  of  said  Courts  shall  have 
accorded  to  them  like  force  and  efPect*and  legal  presump- 
tions, as  the  records,  orders,  judgments  and  decrees  of  the 
District  Courts.*'  The  defendant  was  invited  before  that 
forum  to  show  cause  why  a  re-sale,  at  his  expense,  should 
not  be  ordered;  and  having  failed  to  appear,  he* is  pre- 
cluded by  the  judgment  from  setting  up  the  defenses  now 
attempted.    We  discover  no  error  in  the  record.  • 

Judgment  affirmed    Remittitur  forthwith. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 
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[Mo.  1,856.] 

W.  H.  PATTERSON  v.  GEORGE  DONITER  et  al. 

CoNTBiiPOBAiiaona  PApnui.— When*  at  the  time  of  the  execatlon  of  a 
deed,  the  grantee  executes  and  dellyers  to  the  grantor  a  writing.  In  the 
nature  of  a  defeasance,  the  two  must  be  read  as  one  inetniment,  both  an 
between  the  parties,  and  as  between  the  grantor  and  an  assignee  of  the 
grantee,  with  notice  of  the  defeasance. 

PuxcBASSB  IM  Good  Faith. —  If  the  grantee  executes  and  delivers  to  the 
grantor  a  defeasance,  one  who  buys  from  the  grantee  In  good  faith,  and 
for  a  yaluable  consideration,  bj  virtue  of  the  Registration  Act,  takes  a 
good  title. 

Whui  not  Bmtxtlbd  to  Bquxtabia  Bnuiar. —  No  person  can  complain  In 
equity  of  the  fraudulent  practices  of  another,  unless  he  has  been  In- 
jured by  such   practices. 

DanusANcn. —  If,  at  the  time  of  the  execution  of  a  deed,  the  grantee  exe- 
ecates  and  delivers  to  the  grantor  a  writing,  stating  that  he  has  re- 
ceired  the  deed  as  security  for  money  to  be  paid  to  him  In  consideration 
of  his  thereafter  procuring  witnesses  to  testify  to  a  certain  state  of 
fscts,  it  Is  not  a  defeasance,  and  the  transaction  doos  not  constitute  a 
mortgage. 

Aoxebhent  against  Public  Pouct. —  An  agreement  to  procure  witnesses 
to  testify  to  a  certain  state  of  facts,  is  Immoral,  and  against  public 
policy. 

ten)  with  Unlawful  Condition  Bubssqubnt.-— If  the  grantee,  at  the 
time  the  deed  Is  given,  executes  to  the  grantor  a  writing,  stating  that  if 
the  grantee  shall  not  procure  two  witnesses  to  testify  to  a  certain  state 
of  facts,  the  "  deed  shall  be  null  and  void,'*  and  that  if  the  grantee  shall 
procure  such  witnesses,  then  the  deed  shall  take  effect  as  a  mortgage, 
the  transaction  constitutes  a  conveyance  of  the  legal  title  with  an  un- 
lawful condition  subsequent 

tamu, —  One  who  places  legal  title  to  land  in  another,  upon  an  unlawful 
condition  subsequent,  cannot  recover  It  by  suit  at  law,  or  in  equity. 

■nvobcxmbnt  or  MoBTOAoa.— The  person  who  conveys  land  upon  an  un- 
lawful condition  subsequent,  and  then  purchases  It  back,  and  executes  a 
mortgage  for  the  purchase-money,  cannot  resist  the  enforcemout  of  the 
mortgage  on  the  ground  that  the  condition  subsequent  was  against  pub- 
lic policy,  or  that  there  was  a  want  of  consideration. 

Counsel  Fees  pob  Fobbclosino  Mobtgagx. —  A  stipulation  in  a  mort- 
gage, allowing  counsel  fees  for  a  foreclosure,  does  not  entitle  the  plain- 
tiff to  counsel  fees  unless  he  pays  them,  or  at  least  has  become  liable  for 
them.  The  plaintiff  cannot,  under  such  stipulation,  recover  counsel  fees 
for  foreclosing  his  own  mortgage. 

Appsal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

Action  to  enforce  a  mortgage  given  by  the  defendant 
Donner  to  the  plaintiff,  on  the  16th  day  of  March,  1862, 

Cal.  Bapfl.  XLYIII.—  M 
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on  an  undivided  five  sixths  of  the  fifty-vara  lot  No.  39,  at  the 
comer  of  Folsom  and  Second  streets,  San  Francisco.  Don- 
ner  claimed  the  lot  by  a  grant  made  to  him  by  Hyde, 
Alcalde  of  San  Francisco,  on  the  19th  day  of  July,  1847, 
and  had  commenced  an  action  against  several  persons  who 
were  in  possession  of  it  to  recover  possession.  It  became 
important  to  him  to  prove  the  existence  of  the  grant.  John 
Yontz  had  acquired  some  interest  in  the  lot  from  Donner, 
and  he  and  Donner,  on  the  12th  day  of  October,  1858,  exe- 
cuted to  P.  C.  Lander,  an  absolute  deed  of  the  lot  Lan- 
der, at  tho  same  time,  executed  and  delivered  back  the  fol- 
lowing instrument  in  writing: 

"  This  is  to  certify  that  I  have  received  this  day  from 
George  Donner  and  John  Yontz,  a  deed  for  the  one  undi- 
vided one  fourth  part  of  one  hundred  (100)  vara  lot,  num- 
ber thirty-nine  (39)  situated  in  the  city  and  county  of  San 
Francisco,  State  of  California,  as  security  for  the  payment 
of  the  sum  of  twenty-five  hundred  dollars  to  be  paid  out  of 
the  first  moneys  received  from  the  sale  of  said  lot,  or  out 
of  the  first  moneys  realized  by  suit,  compromise,  or  other- 
wise, with  parties  in  possession  of  said  lot,  or  by  sale  to 
other  parties;  provided,  that  I  do  procure  two  witnesses  to 
testify  that  they  have  seen  what  purported  to  be  a  genuine 
grant  of  said  one  hundred  (100)  vara  lot  to  George  Don- 
ner, signed  by  George  Hyde,  first  Alcalde;  and,  in  case  I 
do  not  procure  said  witnesses,  who  v^ill  prove  said  fact, 
then  the  aforesaid  deed  to  be  null  and  void.  And  when 
said  sum  of  twenty-five  hundred  dollars  shall  be  paid,  then 
the  said  one  undivided  fourth  part  of  said  lot  is  to  be  reoon- 
veyed  by  me  to  said  George  Donner  and  John  Yontz,  or  to 
such  party  or  parties  as  they  may  designate. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  12th  day  of  October,  a.  d.  1858. 

"P.  0.  Landbb.  [beai-]'' 

This  instrument  was  not  acknowledged  or  recorded.  The 
deed  was  made  to  Lander  because  one  Swasey  was  in« 
debted  to  Lander  in  the  sum  of  two  thousand  five  hundred 
dollars,  and  to  secure  to  Lander  Swasey's  debt     Lander 
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remarked  at  the  time  that  he  could  not  procure  the  wit- 
nesses, but  Donner  replied  that  Swasey  could.  On  the 
28th  of  July,  1860,  Lander  deeded  the  property  to  James 
Eoss.  Boss  became  the  grantee  at  the  request  of  the 
plaintiff,  and  as  the  trustee  of  the  plaintiff  and  Jesse  D. 
Garr,  who  furnished  the  mon^  to  pay  Lander  Swasey's 
indebtedness  to  him.  Eoss  was  an  alien,  and  became  the 
grantee  for  the  purpose  of  enabling  the  parties  to  bring 
any  suit  necessary  to  recover  the  lot  in  the  Federal  Courts. 
The  plaintiff  and  Oarr  had  agreed  to  share  equally  in  the 
property.  When  Lander  deeded  to  Eoss,  only  six  hundred 
dollars  was  paid  down,  but,  a  few  days  subsequent,  upon 
the  payment  of  the  other  one  thousand  nine  hundred  dol- 
lars, Lander  informed  Carr  of  the  writing  he  had  given 
back  to  Donner  and  Tontz.  Sometime  afterwards,  S.  0. 
Houghton  informed  the  plaintiff  of  the  writing  given  by 
Lander  to  Donner  and  Tontz,  which  was  the  first  informa- 
tion the  plaintiff  had  of  its  existence.  He  then  proposed  to 
convey  to  Donner  if  he  (Donner)  would  give  back  the  mort- 
gage, to  enforce  which  this  action  was  brought  He  informed 
Donner  that  he  did  not  know  of  the  existence  of  the  writing 
given  by  Lander  when  the  deed  was  given  to  Eoss,  and 
Donner  thereupon  received  from  Eoss  a  conveyance,  and 
executed  the  note  and  mortgage  sought  to  be  enforced  in 
this  action.  Donner  defended  in  this  action  on  the  ground 
that  the  note  was  without  consideration,  and  that  the 
plaintiff  fraudulently  represented  to  him  that  he  had  no 
notice  of  the  writing  given  by  Lander.  Donner  claimed, 
first,  that  the  transaction  between  himself  and  Yontz  and 
Lander  constituted  a  mortgage,  and  that  the  plaintiff 
bought  of  Lander  with  full  notice,  and  that  the  condition 
in  the  so-called  defeasance  was  void,  as  against  public 
policy.  The  Court  below  enforced  the  mortgage  and  al- 
lowed the  plaintiff  a  counsel  fee  of  five  hundred  dollars. 
The  mortgage,  after  providing  for  a  sale  of  the  property 
under  a  decree  of  Court,  proceeded  as  follows:  "And  out 
of  the  money  arising  from  such  sale^  to  retain  the  principal 
and  interest  which  shall  then  be  due  on  the  said  note,  to- 
gether with  the  costs  and  charges  for  advertisement  and 
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sale  of  the  said  premises,  and  of  suit  for  foreclosure,  includ- 
ing counsel  fees  not  to  exceed  five  per  cent" 

The  complaint  was  signed  by  Paiterson,  Wallace  A  Stow, 
as  attorneys  for  the  plaintiff.  The  plaintiff  was  an  attorney 
and  the  other  two  gentlemen  were  his  partnera. 

The  defendant  Donner  appealed. 

The  other  facts  are  stated  in  the  opinion* 

/•  R.  Sharpstein,  for  the  Appellant. 

The  deed  from  Donner  and  Yontz  to  Lander  was  abso- 
lutely void,  and  his  oonveyanoe  to  Boss  in  trust  was  equally 
sa 

The  former  deed  was  by  agreement  of  the  parties  to  be 
null  and  void,  unless  Lander  procured  two  witnesses  to 
testify  that  they  had  "  seen  what  purported  to  be  a  genuine 
grant  of  said  one  hundred  (100)  vara  lot  to  George  Donner, 
signed  by  George  Hyde,  first  Alcalde." 

That  constituted  the  sole  consideration  of  the  deed.  It 
is  an  illegal  consideration,  and  void  aa  against  public  pol- 
icy. (Valentine  v.  Stewart,  15  CaL  887,  404^-406;  Stanley 
y.  Jones,  7  Bing.  869,  376-379.) 

The  couBideration  that  Lander  should  furnish  two  wit- 
nesses to  testify  to  a  material  fact  in  an  issue  then  pending 
in  a  Court  of  justice^  is  an  illegal  consideration ;  and  if  so, 
the  whole  instrument  is  yoid.  The  rule  is,  that:  ^^  If  any 
part  of  the  consideration  be  malum  in  se,  or  the  good  and 
void  consideration  be  so  mixed,  or  the  contract  so  entire, 
that  there  can  be  no  apportionment,  the  whole  instrument 
is  void."  (2  Kent,  *468 ;  1  Parsons  on  Contracta,  ♦379, 
380;  Burt  v.  Place,  6  Cow.  431;  Scott  v.  Oilmore,  3  Taunt 
226;  Lord  Kenyon  in  Moreys  v.  Leake,  8  Term,  E,  411; 
Hinde  v.  Chamberlm,  6  N.  H.  225 ;  Fraaier  v.  Thompeon,  9 
Watts  and  Serg.  286;  Leavett  v.  Palmer,  8  N.  Y.  19,  86, 
37 ;  Taaffe  v.  Josephson,  7  Cal.  352 ;  McKenty  v.  Oladwin, 
10  Id.  227 ;  Valeniine  v.  Stewirt,  15  Id.  887,  404.) 

It  is  only  in  cases  of  notice  after  the  delivery  of  the  deed 
that  a  party  is  protected  to  the  extent  of  his  payments  in 
good  faith.  If  notice  be  received  before  the  delivery  of 
the  deed,  he  can  claim  nothing  on  the  ground  of  having 
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paid  a  part,  or  even  the  whole  of  the  purchase-money  be- 
fore notice.  {Boone  v.  Chiles,  10  Pet  177,  210,  211 ;  3f er- 
ritt  V.  Lambert,  Hoffm.  166;  1  Paige,  280;  5  Little,  62; 
1  Mumf.  38;  6  Leigh,  365.) 

The  deed  of  Donner  and  Yontz  to  Lander,  and  the  de- 
feasance back,  constituted  a  mortgage  which  did  not  vest 
in  Lander  any  estate  in  the  land,  either  before  or  after  con- 
dition broken;  and  an  absolute  conveyance  of  the  premises 
by  him  amounted  to  an  assignment  of  the  mortgage,  the 
grantee  being  substituted  to  the  rights  of  the  mortgagee. 

"  In  equity,"  says  Chancellor  Kent  (4  Com.  142,)  "  the 
character  of  the  conveyance  is  determined  by  the  clear  and 
certain  intention  of  the  parties;  and  any  agreement  in  the 
deed,  or  in  a  separate  instrument,  showing  that  the  par- 
ties intended  that  the  conveyance  should  operate  aa  a 
security  for  the  repayment  of  money  will  make  it  a  mort- 
gage. 

The  instrument  of  defeasance  executed  by  Lander  to 
Donner  and  Yontz,  shows  that  the  deed  had  been  received 
by  the  former  as  security  for  the  sum  of  twenty-five  hun- 
dred dollars,  to  be  paid  to  Lander  if  he  should  procure  two 
witnesses  to  testify  to  a  fact  specified  in  the  defeasance. 

The  condition  is  precedent,  as  the  mortgage  was  not  to 
take  effect  until  the  condition  was  performed,  and  the  con- 
dition being  unlawful,  the  mortgage  was  void. 

The  condition  that  Lander  should  procure  the  two  wit- 
nesses was  the  sole  consideration  of  the  mortgage,  but  this 
being  illegal,  it  would  be  void  even  if  there  were  other  con- 
siderations which  were  legal;  and  that  whether  the  illegal- 
ity be  at  common  law  or  by  statute^  as  the  distinction  be- 
tween contracts  to  do  acts  which  are  mala  prokibita  and 
mala  in  se,  is  no  longer  recognized.  (Chitty  on  Contracts^ 
9th  ed.  613 ;  1  Story  on  Contracts,  4th  ed.  Sec.  488.) 

Patterson,  WaHaee  dt  Stow,  for  the  Bespondent 

Our  propositioDi  is  that,  even  as  against  Lander,  Donner 
could  not  maintain  a  right  to  be  relieved  touching  the  con- 
veyance made  to  him. 

The   appellant's   counsel   asserts  that  ''the   deed   from 
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Doimer  and  Yontz  to  Lander,  was  absolutely  void;'*  be- 
cause,  as  he  claims,  its  consideration  ''is  an  illegal  con- 
sideration, and  void  as  against  public  policy." 

We  agree  with  him  that  ''  the  consideration  is  an  ill^al 
consideration,  and  void  as  against  public  policy ;  *'  but  we 
differ  widely  with  him  as  to  the  result  which  flows  from  the 
proposition  of  law  thus  admitted  between  us.  The  execu- 
tion and  delivery  of  the  deed  from  Donner  to  Lander,  be- 
yond doubt,  placed  the  legal  title  in  Lander. 

Now,  it  would  have  required  the  aid  of  a  Court  of  Equity, 
to  enable  Donner  to  obtain  that  legal  title  from  Lander  and 
revest  it  in  himself. .  Would  Donner  be  heard  in  that  Court 
to  allege  his  own  turpitude  as  a  ground  of  relief!  Would 
the  Court  favor  him  because  his  hands  were  unclean!  We 
have  greatly  misunderstood  the  law  in  this  respect,  if  it 
would  do  so. 

The  defeasance  is  void  —  the  deed  good ;  the  former  is  an 
executed,  the  latter  only  an  executory  contract.  (Moseley 
V.  Moseley,  16  N.  Y.  R  334 ;  Nellis  v.  ClcurJc,  4  Hill.  R  426.) 

There  is  a  marked  and  settled  distinction  between  ex- 
ecutory and  executed  contracts  of  a  fraudulent  or  illegal 
character.  Whatever  the  parties  to  an  action  have  executed 
for  fraudulent  or  illegal  purposes,  the  law  refuses  to  lend 
its  aid  to  enable  either  party  to  disturb.  Whatever  the 
parties  have  fraudulently  or  illegally  contracted  to  execute, 
the  law  refuses  to  compel  the  contractor  to  execute  or  pay 
damages  for  not  executing;  but,  in  botB  cases,  leaves  the 
parties  where  it  foimd  them.  The  object  of  the  law  in  the 
latter  case  is,  as  far  as  possible,  to  prevent  the  contemplated 
wrong,  and  in  the  former,  to  punish  the  wrong  done  by 
leaving  him  to  the  consequences  of  his  own  folly  or  miscon- 
duct    (Smith  V.  Hvbbs,  1  Fairf.  10  Maine  R  76.) 

In  Doe  dem.  Roberts  v.  Roberts  (2  Bamw.  &  Aid.  367),  an 
action  of  ejectment  was  maintained  in  the  Court  of  King's 
Bench,  upon  a  deed  of  conveyance,  the  consideration  of 
which  was  void  as  being  a  fraud  upon  the  law — "  an  indict- 
able conspiracy."  To  the  same  effect  are  the  following  au- 
thorities: N orris  v.  Norris,  9  Dana.  R  818;  Westfall  v. 
Jones,  28  Barb.  R  11. 
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TFm.  Irvine  J  also  for  Bespondent* 

If  the  condition  of  the  defeasance  is  obnoxious  to  the  ob- 
jection ex  turpi  contractu,  it  is  only  because  of  the  rule 
which  grew  out  of  the  law  against  champerty  and  mainten- 
ance; and  since  the  statutes  of  Henry  VIIL,  in  England 
and  here  the  authorities  are  uniform  to  the  effect  that  the 
feoffer  is  estopped  by  his  deed. 

Kent,  C.  J.,  in  Jackson  v.  Dermont,  9  John.  Rep,  55-59, 
says :  "  We  mean  not,  however,  to  discuss  and  decide  this 
point  in  the  present  case,  for  even  admitting  the  sale  to  be 
an  act  of  maintenance,  yet  the  deed  was  effectual  as  be- 
tween the  parties  to  it  Rufus  Lathrop  cannot  recover  in 
opposition  to  his  deed  to  Miller.  It  operates  to  estop  him; 
and  it  seems  to  be  a  principle  which  runs  through  the 
books,  that  a  feoffment  upon  maintenance  or  champerty  is 
good,  as  between  the  feoffer  and  the  feoffee,  and  is  only 
void  against  him  who  hath  the  right  (the  party  claiming 
adversely  and  in  possession)." 

The  Court  (per  Bbonson,  J.,  in  Van  Hoeeen  v.  Benham, 
15  Wend.  R.  164,  165,)  lays  down  the  same  rule  and  cites 
Jackson  ex.  dem,  v.  Dermont,  and  the  case  of  Livingston  ▼• 
The  Peru  Iron  Co.,  (9  Wend.  516,)  and  the  same  principle 
is  reiterated  in  Pepper  v.  Eaight,  (20  Earb.  R.,  439,)  and 
the  case  of  Livingston  v.  Prosens,  (2  Hill,  526,  528,)  is  also 
cited  to  the  effect  that  ^'  it  is  said  to  be  well  settled  that  as 
between  grantor  and  grantee,  and  persons  standing  in  legal 
privity  with  them,  the  deed  is  operative  and  passes  the 
title."  Allen,  J.,  delivering  the  opinion  in  Pepper  v. 
Haight,  says  "  that  it  is  a  principle  running  through  the 
books  that  a  feoffment  upon  maintenance  or  champerty  is 
good  as  between  feoffors  and  feoffees,  and  is  only  void  against 
him  wio  hath  the  right." 

JoJin  Reynolds,  also  for  Appellant  in  reply. 

The  character  of  the  instrument  now  under  considera- 
tion cannot  be  affected  by  the  fact  that  Lander  did  not 
loan  or  advance  any  money  to  Donner  and  Yontz. 

The  assertion  in  Chapman  v.  Turner,  (1  CaL  252J  re- 
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ferred  to  in  1  Hilliard  on  Mortgages,  page  1,  that  "  a  mort- 
gage 13  always  founded  on  a  loan/'  is  dedared  by  that 
author  to  be  wholly  fancifuL 

In  Hickox  v.  Love,  supra,  it  is  held  not  to  be  necessary 
that  there  should  be  a  subsisting  obligation  to  pay  on  the 
part  of  the  mortgagor  or  any  one  else.  I  understand  that 
every  conveyance  made  to  secure  the  payment  of  money, 
or  the  performance  of  any  other  obligation,  and  having  no 
other  purpose  than  such  security,  is  a  mortgage;  and  that 
"whatever  its  terms,"  it  shall  not  be  deemed  a  convey- 
ance,, so  as  to  enable  the  owner  of  the  mortgage  to  recover 
the  possession  without  a  foreclosure  and  sale.  (1  Billiard 
on  Mortgages,  -p.  1  et  seq.;  Practice  Act,  Sec.  260.)  . 

Sharpstein,  also  in  reply. 

Eespondent  admits  that  the  consideration  of  the  mort* 
gage  from  Donner  and  Yontz  to  Lander,  was  illegal  and 
void  as  against  public  policy.  He  insists,  however,  that 
the  instnmient  which  we  call  a  mortgage,  was  a  deed  in 
fact.  We,  on  the  other  hand,  insist  that  it  was  a  mortgage 
in  facty  and  never  coidd  be  treated  as  a  deed  by  any  person 
who  had  notice  of  the  defeasance. 

He  says :  "  The  defeasance  is  void ;  the  deed  is  good ; 
the  former  is  an  executed,  the  latter  only  an  executory  con- 
tract" The  vice  of  this  argument  is,  that  it  assumes  that 
the  two  instruments  are  separate  and  distinct  deeds.  A 
mortgage  may  be  made  by  an  absolute  deed  and  a  defeas- 
ance back  to  the  grantor,  instead  of  a  single  conditional 
deed.  (1  Hilliard  on  Mortgages,  27.)  These  two  instru- 
ments must  therefore  be  considered  as  parts  of  the  same 
contract,  in  the  same  manner  as  a  deed  of  defeasance  forma 
with  the  deed  to  be  defeated  but  one  contract,  though  en- 
grossed on  several  sheets.  (Per  Passoits,  0.  J.  in  Hoi- 
brook  V.  Finney,  4  Mass.  569.)  The  condition  upon  which 
the  land  is  conveyed  is  usually  inserted  in  the  deed  of  c<hi- 
veyance,  but  the  defeasance  may  be  contained  in  a  separate 
instrument.         ♦  ♦  ♦  #        tijq  essence  of  the 

defeasance  is  that  it  defeats  the  principal  deed  and  makes 
it  void  if  the  condition  be  performed.     (4  Kent's  Ciomiii. 
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141.)  Deeds  which  are  part  of  the  same  transaction  con- 
stitute but  one  instrument  The  mortgage  in  this  instance, 
(for  such  it  undoubtedly  is,)  consisted  of  an  absolute  con- 
veyance, and  a  bond  with  a  condition  to  reconvey  on  the 
payment  of  six  thousand  dollars  by  the  grantor.  (C.  J. 
GiBisoir,  in  Friedly  y.  Hamilton,  17  S.  &  R.  70.) 

To  say  that  the  mortgagor  may  or  may  not  record  the 
defeasance,  as  he  pleases,  and  that  if  he  will  not,  he 
thereby  agrees  that  the  deed  shall  be  absolute,  is  to  enable 
a  party  to  make  it  either  a  mortgage  or  absolute  deed, 
at  his  pleasure;  whereas  the  character  of  the  instruments. 
are  indelibly  stamped  upon  them  at  their  original  forma- 
tion, constituting  them  in  law  a  mortgage  with  all  its  inci- 
dents; and  if  it  was  once  a  mortgage,  it  always  continues 
to  be  so,  not  liable  to  be  changed  in  this  respect  by  pos- 
terior acts  and  omissions.  (Ssboxant,  J.,  in  Jaques  v. 
Weeks,  7  Watts,  261,  268.) 

In  respect  to  the  question  raised  by  respondent,  the  de- 
feasance in  this  case  must  be  treated  precisely  as  if  it  had 
been  inserted  in  the  principal  deed,  according  to  the  more 
usual  practice.  {Patterson  v.  Clark,  15  Johns.  205 ;  Erskine^ 
V.  Tovmsend,  2  Mass.  497 ;  Webber  v.  Patterson,  7  Humph. 
48 1 ;  Hammond  v.  Hopkins,  8  Yerg.  525 ;  ColweU  v.  Woods, 
8  Watts,  188.) 

By  the  Court,  MoEinstby,  J. : 

The  contemporaneous  writing  executed  by  Lander,  being 
imder  seal,  should  be  read  with  the  deed  from  Donner,  and 
the  two  must  be  held  to  constitute  one  instrument,  both  as 
between  the  parties  to  it,  and  as  between  Donner  and  an 
assignee  of  Lander,  with  notice  of  the  alleged  defeasance. 
By  virtue  of  the  Registration  Act,  however,  a  grantee  of 
Lander  in  good  faith,  and  for  valuable  consideration,  would 
take  the  legal  title,  unaffected  by  any  condition  or  limita- 
tion contained  in  the  unrecorded  writing. 

The  defendant  alleges  that  he  was  induced  to  accept 
from  the  plaintiff  a  conveyance  of  the  premises,  and  to  exe- 
cute as  security  for  the  purchase-price,  the  mortgage 
which  this  action  was  brou^t  to  foreclose,  by  reason  of 
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false  representations  on  Hie  part  of  the  plaintiff,  lliat  he  (the 
plaintiff)  had  no  notice  of  the  writing  which  the  defendant 
had  failed  to  have  recorded. 

The  Court  below  found  that  the  representations  were  in 
fact  made,  but  that  they  were  true ;  and  further  f ound,  that 
in  law  the  plaintiff  must  be  held  to  have  had  knowledge  of 
the  unrecorded  portion  of  the  instrument,  because  of  his 
relations  to  Carr,  who  had  actual  notice  of  it  before  he  paid 
the  entire  purchase-money  to  Lander. 

No  man  can  complain  in  equity  of  the  fraudulent  prac- 
tices of  another,  unless  he  has  been  injured  by  such  prao- 
tices.  It  is  dear,  therefore,  that  if  the  right  or  estate  de- 
rived by  the  defendant  through  the  deed  from  the  plaintiff, 
is  unaffected  by  the  circumstances  that  the  latter  had  or  had 
not  notice  of  the  contemporaneous  writing,  he  cannot  daim 
that  he  has  been  injured  by  the  misrepresentation  of  whieh 
he  complains.  In  this  connection  it  becomes  important  to 
inquire  what  was  the  legal  effect  of  the  whole  instrument 
executed  by  Lander  and  the  defendant 

We  do  not  think  the  writing  executed  by  Lander  defeated 
the  conveyance  of  the  fee  to  him.  Taken  together,  the 
papers  do  not  constitute  a  mortgage  as  of  their  date.  It  is 
true,  the  writing  delivered  by  Lander  recites:  "  I  have  re- 
ceived this  day,  from  George  Donner  and  John  Yontz,  a 
Heed  for  the  undivided  one  fourth  part,  etc,  as  security  for 
the  payment  of  twenty-five  hundred  dollars,''  etc  But  this 
is  immediately  followed  by  the  condition!  "Provided,  that 
I  do  procure  two  witnesses  to  testify  that  they  have  seen 
what  purported  to  be  a  genuine  grant  of  said  one  hundred- 
vara  lot  to  George  Donner,  signed  by  George  Hyde,  first 
Alcalde;  and  in  case  I  do  not  procure  said  witnesses,  who 
will  prove  said  fact,  then  the  aforesaid  deed  to  be  null  and 
void."  The  instrument  further  provides  that  when  the 
twenty-five  hundred  dollars  should  be  p^id  (which  was  not 
payable  until  after  the  witnesses  had  been  procured  and 
had  testified,)  then  the  undivided  one  fourth  part  of  the  lot 
was  to  be  "  reconveyed  "  to  Donner  and  Yontz,  or  to  soch 
party  as  they  might  designate. 

There  is  no  recital  in  the  instrument,  nor  is  there  any* 
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thing  upon  its  f&ce,  indicating  that  Lander  had  loaned  or 
advanced  money  to  Donner  or  Yontz.  On  the  contrary,  it 
is  plain  that  it  was  the  iUegal  and  immoral  service  to  be 
performed  which  was  rated  by  the  parties  as  of  the  value  of 
twenty-five  hundred  dollars,  and  that  the  title  was  to  stand 
as  becurity  for  that  sum  only  after  the  unlawful  act  had 
been  accomplished.  Appropriate  words  of  conveyance 
transferred  the  legal  title  to  Lander  when  the  deed  was 
executed,  and,  incorporating  the  other  writing  into  the 
deed,  there  is  nothing  in  the  language  which  constitutes  a 
defeasance.  The  legal  title  was  conveyed  to  Lander  upon 
condition  subsequent. 

The  defendant  insists,  and  his  defense  rests  upon  the 
proposition  that  this  condition  is  immoral,  and  against 
public  policy.  We  fully  agree  that  a  stipulation  that  one 
shall,  in  consideration  of  a  large  sum  of  money,  not  only 
procure  witnesses,  but  procure  them  to  swear  to  a  particular 
fact,  is  unlawful.  The  evidence  showed  that  the  illegal 
service  was  to  be  performed  by  a  third  person  who  was  in 
debted  to  Lander  in  the  sum  named;  and  this  removes  any 
imputation  of  intentional  wrong  on  the  part  of  Lander. 
But  such  testimony  cannot  be  considered  in  construing  the 
instrument,  and  does  not  change  its  legal  effect.  Assum- 
ing the  condition  subsequent  found  in  the  instrument  to  be 
against  law,  the  legal  estate  having  once  vested  in  Lander, 
could  not  become  divested  by  his  failure  to  perform  the 
illegal  stipulation,  but  became  and  was  absolute.  (Co. 
Lit.  106 ;  2  Wash.  Real  Prop.  447 ;  Weatherby  v.  Weatherby, 
13  S.  &  M.  R  687;  4  Kent  Com.  130.) 

The  plaintiff,  as  grantee  of  Lander,  held  the  legal  title  to 
the  premises  conveyed,  discharged  of  any  condition,  since 
the  condition  was  void  but  the  grant  good.  It  follows  that 
his  estate  was  not  limited  or  affected  by  the  fact  that  he  had 
notice  of  the  unrecorded  portion  of  the  instrument  under 
which  he  held;  and  that  the  defendant  acquired  every  right 
by  his  deed  from  the  plaintiff,  which  he  would  have  derived, 
had  the  plaintiff  been  the  purchaser  in  good  faith,  within  the 
meaning  of  those  terms  as  defined  by  the  law.  Having 
placed  the  legal  title  in  Lander  and  his  grantees  upon  an 
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unlawful  condition  subsequent,  the  defendant  could  never 
recover  the  property  by  suit  in  law  or  equity.  He  re- 
acquired it  by  purchase  from  the  plaintiff,  and  the  purchase- 
price  was  a  sufficient  consideration  for  the  mortgage  which 
is  the  subject  of  the  present  action. 

The  judgment  of  the  Court  below  should  be  reduced, 
however,  by  the  sum  of  five  hundred  dollars,  fee  of  counsel 
for  foreclosure  The  action  was  brought  and  prosecuted 
by  the  plaintiff  personally.  We  do  not  think  that  the 
stipulation  in  the  mortgage  sued  on,  for  counsel  fee,  can 
apply  where  no  counsel  fee  was  paid  by  the  plaintiff. 

With  this  modification  the  judgment  is  affirmed,  as  of 
January  12, 1874. 

Khodes^  J.,  dissenting: 

The  principal  question  to  be  determined  in  this  case  is, 
what  is  the  real  nature  of  the  transaction  between  Donner 
and  Yontz  on  the  one  side,  and  Lander  and  Swasey  on  the 
other?  Donner  and  Yontz  wished  to  procure  two  witnesses 
to  testify  to  a  certain  fact,  and  it  was  agreed  between  all 
the  parties  that,  if  the  witnesses  should  be  procured  by 
Swasey,  Donner  and  Yontz  would  pay  therefor  the  sum  of 
two  thousand  five  hundred  dollars,  and  that  the  money 
would  be  paid  to  Lander,  as  Swajsey  was  indebted  to  him. 
In  order  to  secure  the  payment  of  the  money,  an  instnmient, 
in  form  a  deed  of  conveyance,  was  executed  to  Lander  by 
Donner  and  Yontz;  and  thereupon  Lander  executed  to 
Donner  and  Yontz  the  instrument  in  evidence,  which  may 
be  called  a  defeasance.  It  is  therein  recited  that  Lander 
had  received  from  Donner  and  Yontz  the  deed  of  convey- 
ance as  security  for  the  payment  of  the  sum  of  two  thou- 
sand five  hundred  dollars,  to  be  paid  as  therein  mentioned, 
provided  .that  he  (Lander)  should  procure  the  two  witnesses 
before  mentioned,  and  that  if  he  should  not  procure  such 
witnesses,  then  the  deed  should  be  null  and  void.  These 
two  instruments  are  to  be  read  together,  as  formi^ig  parta 
of  one  transaction;  and  when  so  read,  they  clearly  consti- 
tute a  mortgage.    The  nature  of  the  transaction   is  not 
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changed  by  the  fact  that  Donner  and  Yonts  did  not  make 
an  absolute  promise  to  pay  the  money.  If  "A,'*  agrees  with 
"  B.''  to  perform  a  certain  act,  and  "  B."  agrees  that  upon 
the  performance  of  the  act  he  will  pay  "A.**  a  certain  sum  of 
money,  and  executes  a  conveyence  to  secure  the  payment  of 
the  money,  there  is  no  doubt  that  the  instruments  will  be 
construed  between  the  parties  as  a  mortgage.  And  if  "A." 
promises  to  pay  the  money  if  "B.'*  shall  perform  the  act, 
the  construption  is  the  same.  In  other  words,  the  question 
whether  an  instrument  amounts  to  a  mortgage  does  not  de- 
pend upon  whether  the  mortgagor  absolutely  or  conditionally 
promises  to  make  the  payment 

In  ascertaining  whether  the  transaction  amounts  to  a 
mortgage,  the  real  nature  of  the  stipulations  between  the 
parties  must  be  looked  into,  and  therefrom  the  intent  of  the 
parties  is  to  be  ascertained.    And  if  the  instrument,  which 
18  in  form  a  deed  of  conveyance,  was  in  fact  intended  to 
secure  the  performance  of  an  agreement  on  the  part  of  the 
maker  of  the  instrument,  or  of  some  person  for  whom  he 
undertook  to  be  responsible,  it  will  be  held  to  be  a  mort- 
gage.    So  in  this  case  Donner  and  Tontz  promised  to  pay 
two  thousand  five  hundred  dollars  should  the  two  witnesses 
mentioned  be  procured,  and  the  deed  was  given  to  secure 
the  performance  of  that  undertaking.    When  an  instrument 
iff  once  determined  to  be  a  mortgage,  the  familiar  rule  ap- 
plies:   "Once  a  mortgage,  always  a  mortgage."    In  deter- 
mining whether  it  be  a  mortgage,  the  question  is  not  whether 
the  conditions  are  legal  or  illegal.     It  may  be  admitted 
that  the  a^onreement  on  the  part  of  Landon  or  Swasey  to  pro- 
cure the  two  witnesses  was  contrary  to  public  policy,  but  that 
fact  does  not  change  the  character  of  the  instrument  and 
make  a  deed  of  conveyance  out  of  a  mortgage.    The  ques- 
tion of  the  legality  or  illegality  of  the  condition  is  important 
only  when  it  is  attempted  to  enforce  the  instrument  as  a 
mortgage.     It  may  readily  be  admitted  that  if  a  condition 
in  a  deed  of  conveyance  be  illegal,  the  deed  will  take  effect 
without  regard  to  the  condition;  but  that  principle  is  not 
involved  in  tiiis  case.    If  the  transaction  be  found  to  amount 
to  a  mortgage,  there  is  no  principle  of  law,  so  far  as  I  am 
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aware,  that  will  convert  it  into  a  deed,  bj  striking  out  the 
defeaaanoe,  because  it  contains  an  illegal  condition.  I  am 
therefore  unable  to  c(mcur  in  the  opinion  of  Mr.  Justice 

McKlNBTBY. 

Mr.  Chief  Justice  Waixaoe^  having  been  of  counsel^  did 
not  participate  in  the  decision  of  this  caseu 


[No.  10,084.] 

THE  PEOPLE  V.  ROACH. 

Pboof  of  ViNua  IN  Cbiminal  Casb. —  In  a  crlmlnnl   ease*   the  pi 

tlon  mast  proye  that  the  offense  was  committed  In  the  county  chaxiid 
In  the  indictment. 

Appeal  from  the  County  Court,  Mendocino  County. 

The  defendant  was  indicted  for  a  crime  alleged  in  the  in- 
dictment to  have  been  committed  in  the  Coun^  of  Mender 
cino.    He  was  convicted,  and  appealed. 

The  other  f  acfts  are  stated  in  the  opinion. 

J.  B.  Lamar  and  W.  W.  Pendegaet,  for  the  Appellant 
The  Attomey-Oeneral,  for  the  People^ 
By  the  Court,  ITiles,  J.: 

The  record  purports  to  set  forth  "substantially  all  the 
evidence  given  at  the  trial."  There  was  no  evidence  what- 
ever tending  to  show  that  the  offense  was  committed  in  the 
county  of  Mendocino,  as  charged.  This  omission  is  fataL 
(People  V.  Parks,  44  CaL  105 ;  People  v.  York,  9  Cal.  421.) 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 

Mr.  Justice  Rhodsb  did  not  express  an  opinion. 
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[No.  8,790.] 

JOHTT  S.  GRIPFITT,  Executob  op  the  Wnx  of  James 
C.  Welch,  Deceased,  v,  J,  J.  WAKNER  bt  aIm 

Bali  of  Land  bt  Obdbb  of  Pbobati  Coust. —  When  a  tale  of  tbo  real 
estate,  left  by  an  intestate,  Is  made  by  an  administrator,  and  a  person 
other  than  the  purchaser  afterwards  offers  to  take  the  land  at  a  price  at 
least  ten  per  cent,  greater  than  that  bid,  and  the  Probate  Conrt  for  this 
reason  refuses  to  confirm  the  sale.  It  may.  In  Its  discretion,  either  order 
a  new  sale  or  accept  the  bid  of  the  person  who  thns  offers  an  Increased 
price. 

Idem. —  When,  In  snch  case,  the  Court  refuses  to  conflrm  a  sale,  It  may 
continue  the  matter  for  further  proceedings,  and,  at  a  subsequent  term, 
either  accept  the  bid  of  the  person  who  offers  an  increased  price,  or 
order  a  new  sale. 

PowKB  OF  PaoBATB  CouBT  OTBB  ITS  Obdbbs. —  When,  in  an  order  of  the 
Court,  refusing  to  conflrm  a  sale  of  land  made  by  an  administrator,  be* 
cause  an  offer  Is  made  of  at  least  ten  per  cent  more,  a  danse  la  load- 
Tertently  Included  declaring  the  sale  nnll  and  void,  the  Court  may*  at  a 
subsequent  term,  accept  the  new  bid. 

Appeal  from  the  District  Court,  Sefventeenth  Judicial 
District,  County  of  Loe  Angeles. 

Ejectment  to  recover  a  tract  of  about  four  acres  of  land, 
lying  in  Los  Angeles.  On  the  5th  day  of  December,  1862, 
Maria  Antonio  Clayton  died,  intestate,  leaving  surviving  her, 
her  husband,  Henry  Clayton,  but  no  children.  At  the 
time  of  her  death  the  demanded  premises  were  her  separate 
property.  In  1863,  said  Henry  mortgaged  his  interest  in 
the  land  to  James  0.  Welch,  to  secure  his  debt  to  said 
Welch.  Welch  foreclosed  this  mortgage;  and,  in  1869, 
received  a  Sheriffs  deed,  and  afterwards,  in  July,  1869, 
died,  leaving  a  will,  in  which  the  plaintiff  was  appointed 
his  executor.  The  will  was  probated,  and  this  action  was 
commenced  on  the  26th  of  October,  1869,  to  recover  an  un- 
divided one  half  of  the  premises.  The  complaint  was 
afterwards  amended  so  as  to  include  the  whole.  In 
January,  1863,  letters  of  administration  on  the  estate  of 
Mrs.  Clayton  were  issued  by  the  Probate  Court  of  San 
Diego  County,  to  A.  S.  Ensworth,  who,  on  the  80th  day  of 


884  Gbiffin  v.  Wabnse.  [Sup.  Ct 

Opinion  of  tlio  Court  —  Crockett,  J. 

July,  1864,  by  order  of  the  Probate  Court,  sold  the  prem- 
ises to  George  Lehman,  for  the  sum  of  four  hundred 
and  ninety-five  dollars,  subject  to  the  approval  of  the 
Court  On  the  report  of  the  sale  to  the  Probate  Court^ 
and  on  the  26th  day  of  September,  1864,  the  defendant,  J. 
J.  Warner,  filed  affidavits  that  the  sale  to  Lehman  was  for 
an  inadequate  price,  and  offered  to  give  ten  per  cent  more 
for  the  property  than  it  sold  for,  and  the  additional  costs  of 
sala  The  Probate  Court  thereupon  made  an  order  refus- 
ing to  confirm  the  sale  to  Lehman,  and  an  additional  clause 
was  inserted  in  the  order,  declaring  the  sale  null  and  void, 
and  continuing  the  proceedings  until  the  next  term  of  the 
Court  Ensworth,  the  administrator,  having  died,  O.  S. 
Witherly  was  appointed  administrator  in  his  stead  on  the 
6th  day  of  January,  1865.  On  the  19th  day  of  June,  1865, 
the  Probate  Court  made  a  further  order,  reciting  that  the 
clause  in  the  former  order,  declaring  the  sale  null  and  void, 
was  inserted  through  inadvertence,  and  striking  it  out,  and 
confirming  the  sale  to  Warner  at  his  bid.  The  adminis- 
trator thereupon  executed  a  deed  to  Warner.  The  Court 
below  rendered  judgment  in  favor  of  the  plaintiff  for  an  un- 
divided one  half  of  the  premises;  but,  on  the  application 
of  the  defendants,  afterwards  granted  a  new  trial.  The 
plaintiff  appealed  from  the  order  granting  a  new  triaL 

OlasseU,  Chapman  &  Smiths,  for  the  Appellant,  argued 
that  the  deed  of  the  administrator  to  Warner  was  void,  be- 
cause the  Court  had  annulled  the  sale  to  Lehman,  and  had 
no  power  afterwards  to  accept  Wamer^s  bid ;  and  alsc 
claimed  that  the  order  accepting  Warner's  bid  was  made  at 
Chambers,  and  void.  They  also  argued  that  the  Court  had 
no  jurisdiction  to  proceed  with  the  matter  at  a  subsequent 
term* 

0.  Melveny  and  Branson,  for  the  Bespondent 

By  the  Court,  Oeookett,  J. : 

The  point  made  by  the  appellant  that  the  order  of  June 
19)  1865^  was  made  by  the  Judge  at  Chambers  and  not  ixi 
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open  Conrt,  is  not  sustained  by  the  record.  Nor  was  the 
order  void  because  made  after  the  lapse  of  the  term.  On 
refusing  to  confirm  the  first  sale,  it  was  in  the  discretion  of 
the  Court  either  to  order  a  new  sale  or  to  accept  Warner's 
bid.  (Probate  Act,  sec  169.)  Instead  of  doing  either,  the 
Court  merely  vacated  the  sale,  and  held  it  as  null  and  void; 
and  continued  the  proceedings  until  the  next  tenn.  It  is 
admitted  that  all  the  proceedings  were  regular  up  to  the 
time  when  this  order  was  entered.  The  Court  still  had  juris- 
diction to  order  the  sale  of  the  land,  the  proceedings  being 
yet  in  fieri.  It  is  apparent  the  order  was  founded  solely 
on  Warner's  offer  to  pay  a  larger  price  for  the  land,  and  not 
upon  any  supposed  defect  or  irregularity  in  the  prior  pro- 
ceedings. The  legal  effect  of  the  order,  as  we  construe  it 
under  the  circumstances  disclosed  in  the  record,  was  merely 
a  refusal  by  the  Court  to  confirm  the  first  sale,  because 
Warner  had  offered  a  larger  price — ^reserving  for  future 
determination  the  question  whether  Warner's  bid  should 
be  accepted  or  a  new  sale  ordered.  Adding  to  the  order 
the  further  clause  that  the  sale  was  null  and  void,  was  evi- 
dently the  result  of  inadvertence,  as  is  apparent  from  the 
subsequent  order  of  June  19,  1865.  It  would,  we  think, 
have  been  sufficiently  clear,  however,  if  the  last  order  had 
not  recited  the  inadvertence.  It  is  evident  from  the  record, 
without  the  aid  of  the  last  order,  that  what  the  Court  in- 
tended to  declare  by  the  first  order,  was  merely  that  the 
first  sale  was  not  approved,  and  the  cause  was  continued 
for  further  proceedings.  This  and  nothing  more  being  the 
legal  effect  of  the  first  order,  the  Court  had  jurisdiction,  at 
a  subsequent  term,  to  accept  Warner's  bid.  This  disposes 
of  the  case,  and  the  other  points  urged  by  counsel  need 
not  be  noticed. 

Order  granting  a  new  trial  affirmed. 

Mr.   Chief  Justice  Walulob  concurred  specially  in  the 

judgment. 

Gal.  Bmm.  ZLYIIL— 9a 
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[No.  8,180.] 

MILES  HILLS  v.  FREDERICK  SHERWOOD   ct  ai^ 

JUDOMBMT  AT  LAW  NOT  A  Bas  TO  RaLiiT  IH  Bquitt.— ▲  Judsmeiit  111 
ejectment  obtained  by  the  grantee  of  a  deceased  person  against  the 
executors  of  his  estate,  even  If  binding  on  the  creditors  of  the  testator 
to  the  same  extent  that  It  Is  binding  on  the  executors,  the  defendants,  la 
not  a  bar  to  a  bill  in  equity  filed  by  the  executors  or  the  creditors  of  the 
testator,  to  set  aside  the  deed  on  which  the  judgment  hi  ejectment  wma 
obtained,  as  haring  been  made  to  defraud  creditors. 

Relief  in  Eqcitt. —  A  judgment  at  law  against  the  defendant  In  eject- 
ment Is  not  a  bar  to  a  bill  in  equity  addressed  by  the  defendants  In  the 
ejectment  to  the  equity  side  of  the  Court,  If  the  relief  sought  Is  purely 
of  equitable  cognizance. 

Equitable  Defense  in  EjiecTSfENT.— Although,  when  the  defendants  In 
ejectment  are  the  executors  of  the  estate  of  the  grantor  of  the  plaintiff, 
they  may,  perhaps,  maintain  their  possession  of  the  demanded  premlsea 
on  the  ground  that  the  deed  of  the  testator  to  the  plaintiff  Is  fraudulent 
and  void  ss  against  creditors  of  the  estate;  yet  they  cannot  claim  n 
decree  annulling  the  deed,  except  upon  the  allegations  of  a  eross-eom- 
plalnt  praying  for  affirmative  relief. 

Idem. —  Before  a  case  can  be  considered  beyond  the  reach  of  a  Court  of 
'  equity.  It  must  be  made  to  appear  that  the  legal  remedy  would  be  ndo- 
quate  and  complete. 

WBo  MAT  Sub  in  Bquitt  to  Set  Asidb  FnAUDUunrr  Dbbd. —  A  creditor 
of  the  estate  of  a  deceased  person  whose  claim  has  been  established,  may 
maintain  an  action  in  equity  to  reach  property  fraudulently  conveyed  by 
the  testator.  In  his  life-time. 

What  Relief  mat  be  Obanted  in  Bquitt. —  When  the  testator,  during 
his  life-time,  makes  a  deed  of  his  land  to  defraud  his  creditors,  and  a 
creditor  of  the  estate,  whose  claim  Is  established,  files  a  bill  in  equity  to 
set  aside  the  deed  as  fraudulent,  and  there  Is  no  other  creditor  of  the 
estate,  the  Court  may  decree  a  sale  of  the  property  and  an  application  oC 
the  proceeds  to  pay  the  plaintiff's  debt. 

Judgment  against  Executor  as  Bvidencb.— A  judgment  obtained  by  a 
creditor  of  the  estate  against  an  executor  proves,  prima  fade,  the  In- 
debtedness of  the  testator  to  the  plaintiff,  as  against  the  grantees  of  tttm 
testator,  in  a  suit  In  equity  to  set  aside  the  conveyance  of  the  tcatator 
as  fraudulent. 

Effect  op  Fbaudulbnt  Convbtancb. —  A  conveyance  made  to  defraud 
creditors  vests  the  estate  In  the  grantee^  as  against  the  grantor  and  his 
heirs  and  devisees. 

Appeal  from  the  District  Court,  Third  Judicial  Distriet, 
Monterey  County. 

The  case  was  thus:   Maria  Josef  a  Soto  and  Qil  Cano  in- 
termarried in  California  sometime  about  1840.    Said  Cano 
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died  about  the  month  of  December,  1844,  leaving  children 
bj  the  marriage,  Bafael  Cano,  Nicholas  Cano,  Luisa  Cano, 
and  Guadalupe  Cano.  Said  Maria  Josef  a,  in  1844,  after 
the  death  of  her  first  husband,  intermarried  with  James 
Stokes,  and  there  were  bom  children  of  this  marriage,  James, 
Junior,  Manuel,  Domingo,  Catherine,  Josephine,  William, 
Henry,  Mary,  Panny  and  Luisa.  Said  Maria  Josefa  died 
intestate,  at  Monterey  County,  on  the  16th  day  of  Septem- 
ber, 1858.  The  husband  of  deceased,  James  Stokes, 
was  appointed  the  administator  of  her  estate*  Said  Maria 
Josefa  owned,  at  her  death,  as  her  separate  property,  the 
northern  half  of  the  rancho  Capay,  lying  in  Tehama  County, 
and  five  hundred  acre  lot  No.  32,  in  Santa  Clara  County. 
James  Stokes,  the  administrator,  died  testate,  September 
28,  1864,  and  before  his  death  had  received  several  thou- 
sand dollars  from  the  separate  estate  of  his  late  wife, 
Josefa.  At  the  time  of  his  death  his  accounts,  as  adminis- 
trator, had  not  been  settled,  and  the  money  still  remained 
in  his  hands.  W.  S.  Johnson,  who  had  married  Luisa 
Cano,  became  the  administrator  of  the  estate  of  said 
Josefa,  after  the  death  of  James  Stokes.  Said  James 
Stokes,  after  his  marriage  with  said  Josefa,  acquired  by 
purchase  the  Rancho  de  Vergeles,  in  Monterey  County, 
which  became  the  property  of  the  community,  and  was 
confirmed  to  him  by  the  Courts  of  the  United  States  in 
1858.  James  Stokes,  on  the  first  day  of  December, 
1855,  conveyed  to  the  p^aintifF  here,  in  consideration  of 
the  sum  of  five  thousand  six  hundred  and  seventy  dollars, 
a  tract  of  land  in  the  County  of  Butte,  called  the  Cam- 
buston  Rancho,  and,  in  the  deed,  covenanted  that  if  the 
Mexican  title  to  said  rancho  should  not  be  finally  con- 
firmed by  the  Courts  of  the  United  States  before  which  it 
was  then  pending,  that  he  would  repay  said  sum  with  in- 
terest thereon,  at  the  rate  of  two  and  a  half  per  cent  per 
month,  from  the  date  of  the  covenant.  The  title  to  the 
rancho  had  then  been  confirmed  by  the  United  States  Dis- 
trict Court,  but  an  appeal  had  been  taken  to  the  Supreme 
Court  of  the  United  States.  The  latter  tribunal,  on  the 
25th  of  January,  1868,  reversed  the  judgment  of  the  Dia- 
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trict  Court,  and  ordered  a  new  trial  to  be  had,  upon  prin- 
ciples which  resulted  in  its  rejection  by  the  District  Court, 
upon  the  return  of  the  mandate;  and,  in  November,  1859, 
Stokes,  after  the  death  of  his  wife  Josefa,  and  prior  to  1868, 
married  Arabella  Clark,  and  in  April,  1858,  in  order  to  de- 
fraud the  plaintiff  and  prevent  him  from  realizing  anything 
on  said  covenant,  conveyed  to  Sarah  R.  Clark,  who  was  the 
sister  of  his  wife,  in  trust  for  his  wife,  the  Rancho  de  Ver- 
geles;  and  the  said  Sarah,  at  the  same  time,  executed  the 
trust,  by  conveying  the  rancho  to  said  Arabella.  Stokes, 
in  his  will,  appointed  Frederick  Sherwood,  who  had  mar- 
ried his  daughter  Catherine,  and  George  H.  Winterbum, 
who  had  married  his  daughter  Josephine,  executors  of  his 
estate.  The  executors,  after  his  death,  entered  into  pos- 
session of  the  Vergeles  Banch,  and  ousted  Arabella,  the 
widow  of  the  deceased.  She  brought  an  action  of  eject- 
ment against  them,  but  in  their  answer  they  did  not  set 
up,  as  an  equitable  defense,  the  fraudulent  character  of 
the  deed  of  Stokes  to  her.  The  plaintiff  recovered  judg- 
ment. This  is  the  judgment  which  the  Court,  in  the 
opinion,  speaks  of  as  Stokes  v.  Sherwood  and  Winterhurrk 
This  judgment  was  rendered  in  October,  1866.  Hills  pre- 
sented his  claim  on  the  covenant  to  the  executors  of  the 
estate  of  Stokes  for  allowance,  but  they  rejected  it.  He 
then  brought  suit  against  them,  and  the  Court  bdow  de- 
cided against  him.  He  appealed  to  the  Supreme  Court, 
and  that  tribunal  reversed  the  judgment  of  the  Court  be- 
low, and  directed  judgment  for  the  plaintiff,  which  judg- 
ment was  entered  upon  the  filing  of  the  remittitur.  The 
case  18  reported  in  the  38  Cal.  474.  The  plaintiff's  judg- 
ment against  the  executors  not  having  been  paid,  he  com- 
menced the  present  action  in  equity  to  have  the  deed  to 
said  Arabella  declared  fraudulent  and  void,  and  to  have  the 
Court  decree  a  sale  of  the  land,  and  an  application  of  the 
proceeds  on  his  judgment.  The  executors  of  the  estate  of 
Stokes,  the  administrator  of  the  estate  of  Josefa,  the  chil- 
dren of  Josefa  by  her  first  husband,  Cano,  and  the  ehildren 
of  Stokes,  and  B.  S.  Brooks,  Augustus  D.  Splivalo,  and 
Arabella,  the  widow  of  Stokes,  were  made  defendants.    The 
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children  and  Brooks  and  Splivalo,  claimed  an  interest  in  the 
rancho,  which  they  had  acquired  from  Arabella,  with  notice 
of  the  fraudulent  transfer  of  Stokes  to  her.  The  Court  be- 
low decreed  that  twenty  undivided  twenty  eighths  of  the 
rancho,  being  all  of  the  same,  except  what  the  children  of 
Josefa  inherited  from  their  mother,  be  sold,  and  the  pro- 
ceeds to  be  applied  to  the  payment  of  the  plaintiff's  judgment. 
The  defendants,  Arabella  Stokes,  Sarah  R  Clark,  Augustus 
D.  Splivalo,  Herbert  Stokes,  Eveline  Stokes  and  Benjamin 
8.  Brooks,  appealed  from  the  judgment. 
The  other  facts  are  stated  in  the  opinion. 

B.  8.  Brooks,  for  the  Appellants. 

The  plaintiff,  a  judgment  creditor  of  the  estate  of  Jamea 
Stokes,  deceased,  cannot  maintain  an  action  against  the 
appellants,  to  reach  property  charged  to  be  fraudulently 
conveyed  by  the  testator  in  his  life-time,  and  have  the  same 
applied  to  the  satisfaction  of  his  judgment.  If  the  executoi 
neglects  or  refuses  to  bring  such  action,  any  creditor  may 
maintain  an  action  against  the  executor,  based  upon  his 
neglect  of  duty,  and  to  such  an  action  the  fraudulent  vendee 
would  be  a  proper  party;  but  in  the  absence  of  any  such 
neglect  or  ref]isal,  the  action  cannot  be  maintained  by  the 
creditor.  (Probate  Act,  Sec.  202 ;  Bate  v.  Oraham,  11  N.  Y. 
239;  Babcock  v.  Booth,  2  Hill,  186;  Danzey  v.  Smith,  4 
Texas,  414 ;  Hogcm  v.  Walker,  14  How.  TJ.  S.  34 ;  Brockman 
V.  Bowman,  1  Hill,  838;  Pearleyy.  Barney,  1  Chip.  335; 
Simpson  v.  Simpson,  7  Humph.  277 ;  Thompson  v.  Brown, 
4  Johns.  Ch.  636.) 

The  judgment  in  the  case  of  Stokes  v.  Sherwood  and  Win- 
terhum,  was  an  estoppel  and  a  bar  to  this  action.  The 
judgment  against  the  executors  binds  the  creditors.  It 
was  binding  not  only  upon  the  said  defendants,  Sherwood 
and  Winterbum,  in  their  individual  capacities  as  executors 
of  the  estate,  but  bound  as  well  all  who  were  in  privity 
with  them  as  heirs,  legatees,  devisees  or  creditors  of  the 
estate.  In  that  suit  they  represented  the  estate  of  Jamee 
Stokes,  deceased,  and  all  who  were  interested  in  that  es- 
tate.    It,  therefore,  estops  the  said  Sherwood  and  Winter^ 
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bum,  and  all  who  are  in  privity  with  them,  as  heirs,  lega- 
tees, devisees  or  creditors  of  said  estate,  from  daiming 
that  the  said  Rancho  Vergeles  constituted  any  part  of  the 
assets  of  the  said  estate,  or  that  the  creditors  of  said  estate 
have  any  claim  to  the  same,  or  any  part  thereof.  (Probate 
Act,  Sees.  114,  194,  196,  250,  259 ;  Civil  Practice  Act,  Sec- 
6 ;  Curtiss  v.  Herrich,  14  CaL  117 ;  Teschmacher  v.  Thomp- 
son, 18  Cal.  11 ;  Hallech  v.  Mia^r,  16  Cal.  579 ;  Curtiss  v. 
StUter,  15  Cal.  264;  Harwood  v.  Marye,  8  Cal.  580;  Meeks 
v.  Hahn,  20  Cal.  620 ;  Estate  of  WoodswoHh,  81  Cal.  604 ; 
Caperton  v.  Schmidt,  26  CaL  490 ;  Marshall  v.  Bhafter,  32 
Cal.  189;  Valentine  v.  Makoney,  88  CaL  889;  Tyler  v. 
Houghton,  26  CaL  29.) 

Fraud,  in  the  conveyance  from  Stokes  to  his  wife,  would 
have  been  a  perfect  defense  to  the  action  of  Stokes  v.  Sher- 
wood, for,  as  to  the  creditor,  the  deed  is  absolutely  void  at 
law.  In  such  a  case,  the  executors  would  be  in  duty  bound 
to  bring  an  action  of  ejectment  to  recover  the  possession;  or 
if  they  had  the  possession,  it  would  be  their  duty  to  defend 
that  possession  and  to  claim  the  property  as  assets  of  the 
estate,  and  that  claim,  sustained  by  proof,  would  be  a  com- 
plete defense  at  law.  (Bryant  v.  Bryant,  2  Eobs.  Supr.  Ct. 
X.  Y.  ()12 ;  Canfield  v.  Monger,  12  Johns.  347;  Le  Guen  v. 
Oouvemour,  1  Johns.  Cas.  491;  Juyne's  Case,  1  Smitli 
Leading  Cases,  33 ;  1  American  Leading  Cases,  69 ;  McKee 
V.  Oilcrist,  3  Watts,  230;  Engelhert  v.  Blangot,  2  Whart 
240,  246.) 

Wm.  Matthews,  for  the  Respondent. 

The  counsel  for  the  appellants  claims  that  the  plaintiff, 
who  is  a  judgment  creditor,  cannot  maintain  this  action, 
but  that  the  action  should  have  been  brought  by  the  execu- 
tors of  Stokes. 

The  learned  counsel  of  appellants  has  cited  numerous 
authorities  in  suport  of  this  assignment  of  error,  and  after 
a  careful  examination  of  the  list*  I  submit  that  not  one  of 
the  number  sustains  his  argument.  Amongst  them  no  case 
is  found,  in  which  a  bill  by  a  creditor  against  an  adminis- 
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trator,  a  fraudulent  grantee  of  a  decedent,  to  annul  a  fraud- 
ulent assignment,  or  conveyance,  haa  been  dismissed. 

Justice  Denio,  in  MoseUy  v.  Moseley,  (15  N.  Y.  334)  re- 
fused to  allow  a  defendant  to  show  a  deed  fraudulent,  say- 
ing: '^  The  defendant  is  not  a  creditor,  and  he  does  not  claim 
under  a  title  arising  out  of  any  proceedings  instituted  by 
creditors.^'     (Id.  3360 

Brovmell  v.  Curtis,  (10  Paige,  210)  was  a  creditor's  bill, 
seeking,  besides  other  relief,  to  have  a  fraudulent  cancella- 
tion of  a  debt  set  aside.  The  bill  was  against  the  perpe- 
trators of  the  fraud,  who  were  still  living;  and  one  of  the 
defenses  interposed,  was,  that  the  debtor  had,  before  suit, 
made  a  voluntary  assignment  of  all  his  effects  to  trustees 
for  the  benefit  of  his  creditors. 

This  plea  was  overruled  by  the  Court,  the  Chancellor 
(Walwobth)  saying:  "  I  think  he  (the  debtor)  cannot,  by 
an  assignment  \\..ieh  is  wholly  voluntary  on  his  part,  take 
away  the  right  of  his  creditors  generally,  to  set  aside  the 
fraudulent  transfer,  or  to  recover  the  debt  fraudulently  dis- 
charged, and  transfer  that  right  to  his  own  assignee  for  the 
benefit  of  preferred  creditors,  or  even  for  the  benefit  of  all 
his  creditors  equally."  {Thompson  v.  Brown,  4  Johns.  Ch. 
619;  Manhattan  Co.  v.  Osgood,  15  Johns.  162;  Bryant  v. 
Bryant,  2  Bobertson,  B.  J.  612;  Danzey  v.  Smith,  4  Tex. 
414 ;  Hagar  v.  WaJJcer,  14  How.  29 ;  Peady  v.  Barney j  1 
Chip.  331 ;  Simpson  v.  Simpson^  7  Humph.  Tenn.  275 ;  Bank 
of  United  Stales  v.  Burke,  4  Blackf.  141.) 

The  second  error  assigned  is  that  Uie  Court  should  have 
held  the  judgment  in  Stokes  v.  Sherwood  and  Winterbum,  a 
bar  to  this  action.  In  answer,  the  respondent  might  con- 
tent himself  with  saying,  that  Sherwood  and  Winterbum 
were  not  sued  as  executors  of  Stokes,  nor  did  judgment 
pass  against  them  as  executors.  That  the  deed  was  in 
fraud  of  creditors,  was  not  pleaded,  and  in  Lorraine  v. 
Long,  (6  Cal.  453)  and  in  Hough  v.  Waiers,  (30  CaL  811) 
it  was  declared  that  unless  matters  of  equitable  cognizance 
were  pleaded,  the  judgment  at  law  was  not  a  bar  to  a  bill 
addressed  to  the  equity  side  of  the  Court  And  in  the 
latter  case   they  say,  that  Morrison  v.  Wilson,  and  Oray  v. 
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Dougherty,  cited  by  counsel,  are  not  when  ri^tly  under- 
stood in  conflict  with  this  view.  In  Ayres  v.  Bensley,  (32 
Id.  620)  the  question  was  again  considered,  and,  after  it 
was  fully  debated  by  counsel,  the  same  doctrine  was  re- 
affirmed. 

By  the  Court,  McBjinstbt,  J. : 

The  defendant  claims  that  the  judgment  in  Stohes  ▼•  Sher- 
wood and  Winterbum  is  a  bar  to  the  present  action. 

For  the  purposes  of  this  opinion  it  may  be  admitted  that 
the  judgment  would  bind  the  creditors  of  the  estate  of 
James  Stokes  to  the  same  extent  as  the  executors  them- 
selves would  be  bound;  and  that  the  defendants  in  eject- 
ment would  have  been  permitted  to  attack  the  deed  made 
by  the  testator  in  his  life-time,  as  made  in  fraud  of  his 
creditors.  If,  however,  the  matter  relied  on  or  relief 
sought  is  peculiarly  of  equitable  cognizance,  the  judgment 
at  law  is  not  a  bar  to  a  bill  addressed  by  the  defendants  in 
the  ejectm^it,  as  plaintiffs,  to  the  equity  side  of  the  Dis- 
trict Court  (Lorraine  v.  Long,  6  CaL  453 ;  Hough  v.  Wa- 
ters, 30  Cal.  309;  Ayres  v.  Berkley,  32  CaL  620.) 

The  general  rule  is  that  the  jurisdiction  in  equily  is 
limited  to  cases  where  there  is  no  remedy  at  law^  or  none 
that  is  plain,  adequate  and  complete.  The  application  here 
is  made  in  a  case  where  the  jurisdiction  is,  to  some  extent, 
concurrent,  but  where  the  peculiar  remedy  sought  cannot 
be  administered  in  a  Court  of  law.  The  defendants  in 
ejectment  would  perhaps  have  been  able  to  maintain  their 
possession,  on  the  ground  that  the  deeds  of  the  testator 
and  of  Sarah  £.  Clark  were  void  as  against  creditors;  but 
they  could  not  have  obtained  a  decree  annulling  the  deeds 
as  against  the  creditors,  except  upon  the  allegations  of  a 
cross-complaint  praying  affirmative  relief.  "  Before  the 
case  can  be  considered  beyond  the  reach  of  a  Court  of 
equity,  it  must  be  made  to  appear  that  the  legal  remedy 
would  be  adequate  and  complete.'^  (Eager  v.  Shindler,  29 
CaL  56.) 

Appellants  also  contend  that  the  plaintiff  —  as  judgment 
creditor  of  the  estate  of  James  Stokes,  deceased  —  cannot 
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maintain  an  action  to  reach  property  fraudulently  conveyed 
by  the  testator  in  his  lifetime. 

It  was  at  one  time  much  disputed  whether  an  administra- 
tor could  set  aside  a  fraudulent  conveyance  of  the  per- 
sonalty by  the  intestate;  and,  under  our  system,  a  fraudu- 
lent conveyance  of  the  realty  would  stand  upon  a  like  foot- 
ing. But  the  right  of  the  executor  or  a^inistrator  to  main- 
tain suit  was  settled  by  sections  two  hundred  and  two  and 
two  hundred  and  three  of  the  Probate  Act  Those  sections 
provide  that  the  executor  or  administrator  may  (on  the  ap- 
plication of  a  creditor,  who  shall  give  security  for  costs  and 
expenses)  prosecute  any  proper  action  with  reference  to 
such  fraudulent  conveyance. 

The  purpose  of  the  statute  is  accomplished  by  empower- 
ing the  executor  or  administrator  to  prosecute  the  suit.  It 
does  not  purport  to  exclude  the  creditors  from  bringing  it, 
if  they  are  authorized  so  to  do  by  the  general  law.  "  The 
creditors  have  their  remedies  independently  of  the  admin- 
istrator; for  a  fraudulent  donee,  taking  or  keeping  posses- 
sion of  the  goods,  is  at  common  law  liable  as  executor  de 
son  tort;  and  the  creditors  are  entitled  to  go  into  equity 
against  the  property  in  the  hands  of  the  fraudulent  grantee." 
(1  American  Leading  Cases,  fourth  edition,  48.) 

The  conveyance  from  James  Stokes  to  his  wife  vested  in 
her — as  against  the  grantor  and  his  heirs  or  devisees — ^h\s 
whole  estate  in  the  land  conveyed.  (Act  concerning  fraudu- 
lent conveyances.  Sec  20 ;  BanJc  of  U.  8.  v.  Burke,  4  Blackf . 
R.  141.)  Except  for  the  sections  of  the  Probate  Act  above 
referred  to,  the  executor  could  not  render  available  or  re- 
duce to  assets  that  which  the  testator  could  not  demand  or 
recover;  nor  would  the  Probate  Court  have  any  control  of 
the  fund  arising  out  of  a  sale  of  the  property  fraudulently 
conveyed.  I  express  no  opinion  as  to  whether,  if  it  ap- 
peared that  there  were  other  creditors  than  those  who  initi- 
ated the  proceedings,  the  District  Court  would  confine  it- 
self to  annulling  the  conveyances  as  against  all  the  credit- 
ors. Here  it  does  not  appear  that  there  is  any  other 
creditor,  and  there  can  be  no  reason  why  a  Court  of  equity 
should  not  decree  a  sale  of  the  premises  and  an  application 
of  the  proceeds  to  the  plaintiff's  debt. 
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The  judgment  against  the  executor  proves  the  indebted- 
ness prima  facie  in  favor  of  the  plaintifF  as  against  the 
grantees  of  the  testator.  (McLaughlin  v.  Bank  of  Potomac, 
7  How.  U.  S.  R  221.) 

Judgment  and  order  denying  motion  for  new  trial  af- 
firmed. 


[No.  4»24e.l 

THOMAS  S.  MILLER  v.  GEORGE  F.  SHARP. 

CoxFEJLnrr  in  Pastitiok. —  The  complaint  tai  partition  must  aet  forth 
Bpedflcally,  ao  far  as  known  to  the  plaintiff,  the  Intereata  of  all  persons 
In  the  premleea  eonght  to  he  partitioned;  and  if  the  defendant  haa  two 
deeds,  each  purporting  to  convey  an  undivided  two  thlrda  of  the  prop- 
erty, and  one  of  them  was  given  as  a  suhstltute  for  the  other,  that  fact 
moat  he  averred,  and  if  not  averred,  the  plaintiff  cannot  prove  It. 

Appeal  from  the  District  Court,  Third  Judicial  District. 
City  and  County  of  San  Francisco. 

The  Court  below  found  that  the  parties  were  tenants  in 
common,  in  the  proportion  of,  plaintiff  one  third  and  de- 
fendant two  thirds,  and  made  an  interlocutory  decree  for  a 
partition.    The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

0.  F.  £  W.  H.  Sharp,  for  the  Appellant 

P.  B.  Ladd,  for  the  Respondent. 

By  the  Coubt: 

The  statute  concerning  partition  requires  that  the  com- 
plaint should  set  forth  the  interests  of  all  persons  specific- 
ally and  particularly,  so  far  as  known  to  the  plaintiff. 
(Code  Civ.  Proc.  Sec.  758.)  Had  the  plaintiff  observed 
this  rule  of  pleading,  he  mijs^ht  have  averred  in  his  com- 
plaint that  the  second  deed  delivered  by  him  was  intended 
as  a  substitute  for  a  former  deed  for  the  same  interest,  and 
which  was  supposed  to  havo  been  lost ;  and  that  the  two  third* 
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interest  of  the  defendant  was  really  derived  only  through  the 
deed  first  delivered  by  the  plaintiff.  He,  however,  did  not 
pursue  this  course,  but  set  forth  generally  that  the  defend- 
ant and  himself  were  tenants  in  common  in  fee  of  the 
premises,  in  tho  proportion  of  one  third  in  himself  and  the 
remaining  two  thirds  in  the  defendant  The  defendant  de- 
nied the  alleged  tenancy  in  common  in  toto. 

On  the  trial,  it  having  appeared  that  the  entire  estate  had 
apparently  vested  in  the  defendant  by  reason  of  two  several 
conveyances  made  to  him  by  the  plaintiff,  each  purporting 
to  convey  an  undivided  two  thirds,  the  plaintiff  was  per- 
mitted, against  the  objection  of  the  defendant,  to  show  that 
the  deed  second  in  order  of  delivery  was  intended  only  as  a 
substitute  for  the  first,  and  not  to  convey  any  interest  in  the 
land  additional  to  that  vested  by  the  first  deed. 

The  objection  should  have  been  sustained.  The  statute 
concerning  partition  (Section  759)  provides  that  the  rights 
of  the  several  parties,  plaintiff  as  well  as  defendants,  may 
be  put  in  issue,  tried,  and  determined,  but  it  does  not  pro- 
vide that  rights  such  as  these  may  be  tried  or  determined 
without  being  put  in  issue. 

Judgment  reversed,  without  costs,  and  cause  remanded 
for  further  proceedings.    Bemittitur  forthwith* 


[No.  8,788.] 

CLEMENTE  COLTJMBET  v.  JUANA  PACHECO  vr  ai« 

DiTiBzoN  FimcB — BsTOPPBL. —  Wben  a  fence  it  Tmllt  for  t  dlTlslon  ftacoi 
and  la  aeqnleseed  In  aa  anch  for  alxteen  years,  the  partlea  are  eatopped 
from  eontrovertlng  the  correctneaa  of  tta  locatloD. 

Appkat,  from  the  District  Court,  Third  Judicial  District, 
County  of  Santa  Gara. 

Ejectment  to  recover  the  land  on  the  plaintiff's  side  of 
the  division  fence,  which  the  defendant  claimed  was  in- 
cluded within  the  limits  of  the  land  measured  to  her  by  the 
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Alcalde.     The  plaintiff  leoovered  jadgment  and  the  de- 
fendant appealed. 

The  other  facta  are  stated  in  the  opinioiL 

Wm.  Matthews,  for  the  Appellant. 

D.  M.  Delmas,  for  the  Eespondent» 

By  the  Court,  Oeockbtt,  J,: 

The  controversy  in  this  case  is  aa  to  the  location  of  the 
dividing  line  between  the  lots  of  plaintiff  and  defendants; 
and  it  appears  from  the  findings  that  as  early  as  the  year 
1818,  a  division  fence  was  erected  to  replace  a  former  fence 
which  had  gone  to  decay.  This  fence  included  the  premises 
in  controversy  within  the  inclosure  of  the  plaintiff's 
grantors  and  predecessors  in  interest  There  is  nothing 
to  show  that  from  1818  to  1866  there  was  any  controversy 
in  respect  to  the  location  of  the  fence^  or  that  it  was  not 
acquiesced  in  as  the  proper  dividing  line  between  the  two 
lots.  On  the  contrary,  tiie  Court  finds  that  it  "  remained 
as  a  division  fence  between  these  lots  until  the  summer  of 
1866.'^  But  in  June,  1846,  the  defendant,  Juana  Pacheco, 
presented  her  petition  to  the  Alcalde,  setting  forth  that 
"in  virtue  of  having  the  solar  of  my  house  and  land, 
which  follow  in  depth  to  the  acequin,  eighty  varas,  and  in 
front  forty;  all  bought  by  my  deceased  father  from  de- 
ceased, Ygnacio  Vallejo,  and  which  papers  (deeds)  of  sale 
have  been  mislaid.  I  hope  you  will  be  pleased  to  extend 
to  me  the  possession  of  the  same.'*  It  appears  from  an  en- 
dorsement on  the  petition,,  made  by  the  Alcalde  on  the  fol- 
lowing day,  that  he  proceeded  to  the  house  of  the  peti- 
tioner with  the  necessary  witnesses,  "  and  proceeded  to 
the  measurement  by  the  front  of  her  house,  and  there  were 
measured  forty  varas;  and  in  depth  eighty  up  to  the 
accquia;  ♦  ♦  ♦  ^nd  there  being  no  opposition 
whatever,  possession  was  given  to  her,  which  she  asked  as 
evidence,  and  the  Judge  of  said  pueblo  gives  it  as  having 
passed  upon  it  as  aforesaid;  and  that  the  measurements  of 
the  solar  were  fairly  made  by  the  measurers,  and  that  it 
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may  appear  in  all  time  and  place,  the  assisting  witnesses 
sign  by  the  present  Judge."  The  document  is  signed  by 
the  Alcalde  and  the  witnesses,  and  was  properly  recorded 
in  the  Alcalde's  books.  The  defendants  contend  that  this 
was  a  grant,  operative  to  vest  the  title;  or,  if  not  in  terms 
a  grant,  that  it  is  evidence  of  a  previous  grant  It  is  said 
that  under  the  Mexican  law  an  act  of  juridical  possession 
is  equivalent  to  the  livery  of  seizin  at  common  law,  and 
presupposes  a  prior  grant.  But  we  do  not  find  it  neces- 
sary to  determine  the  legal  effect  of  the  instrument,  nor 
whether  it  was  translative  of  title,  or  evidence  of  a  prior 
grant.  In  whatever  aspect  it  may  be  viewed,  the  fact  re- 
mains that  from  1846  to  1866,  a  period  of  twenty  years,  the 
division  fence  erected  in  1818  continued  to  be  the  division 
fence,  without  controversy,  so  far  as  this  record  shows. 
It  appears  to  have  been  acquiesced  in  as  the  proper  divid- 
ing line  between  the  lots.  The  plaintiff  testified  that  in 
1851,  he  and  the  defendant,  Juana  Pacheco,  at  their  joint 
cost,  renewed  the  fence,  and  that  he  remained  in  posses- 
sion of  the  land  in  dispute  until  1866,  when  the  fence  was 
removed  during  his  absence,  and  without  his  consent.  On 
the  other  hand,  the  defendant,  Juana  Pacheco,  testified 
that  the  fence  of  1851  was  built  by  her  at  her  sole  expense, 
and  by  mistake  was  located  too  far  to  the  south,  and  that 
when  she  discovered  the  mistake  she  had  not  the  means  to 
remove  it  prior  to  1866.  It  was  for  the  Court  below  to  de- 
cide upon  the  credibility  of  the  witnesses,  and  the  finding 
was  for  the  plaintiff  on  this  point  Assuming,  as  we  prop- 
erly may,  that  at  least  from  1851  to  1866  the  location  of 
the  fence,  as  a  dividing  line  between  the  lots,  was  acqui- 
esced in  by  the  oo-terminus  owners,  the  defendants  are 
estopped  from  controverting  the  correctness  of  the  location. 
(Sneed  v.  Osbom,  25  Cal.  619;  McCormick  v.  Bamum,  10 
Wend.  104;  Adams  v.  Rockwell,  16  Wend.  286,  802;  Per- 
hms  V.  Oray,  8  Serg.  &  Bawle,  182 ;  Hagey  v.  Detweiler,  36 
Penn.  412.) 

Judgment  and  order  affirmed.    Bemittitur  forthwith. 

Mr.  Justice  MoKinstby  did  not  express  an  opinion. 
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CHo.  4,808.1 

THE  SAN  FRANCISCO  AND  NORTH  PACIFIC 
RAILROAD  COMPANY  v.  FREDERICK  A.  BEE 
AND  E.  LATAPIE. 

Pbopbbtt  of  a  Cokpobatxom. —  The  property  of  a  railroad  eorpoiatloa  la 
Tested  In  Its  trusteee,  to  be  preeenred  by  them  aa  a  fand  to  aeeure  the 
credltorg  of  the  corporation. 

Fbauddlent  CoNYBTAMca  BT  A  CospORATiOM. —  If  the  penona,  Intereated 
in  one  railroad  corporation,  form  a  new  one,  which  choaea  for  Ita  oAoera 
the  officers  of  the  old  corporation,  and  the  persona  owning  the  atodc  of 
the  old  corporation  receive.  In  exchange  therefor,  Btod[  of  the  new,  and 
the  trastees  then  cause  the  property  of  the  old  corporation  to  ha  eon- 
veyed  to  the  new,  the  conveyance  la  a  fraud  upon  the  creditora  of  the 
old  corporation. 

1SQ0ITT    DOBS    NOT    RBLIBTB    THOBB    WHO    HAVa    VMMK    OmUTT    OF    ITaAUDu — 

The  party  who  comes  Into  a  Court  of  Equity  to  enjoin  a  aherlfl  from  sell- 
ing real  estate  on  an  execution  against  the  plalntUTa  grantor,  cannot  ob- 
tain relief.  If  his  purchase  Is  tainted  with  fraud. 

AppEATi  from  the  District  Courts  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  defendant  Bee  had  been  in  the  employ  of  the  San 
Francisco  and  Humboldt  Bay  Railroad  Coiapany,  and  sued 
them  for  his  services.  The  case  went  to  the  Supreme 
Court,  and  is  reported  in  the  46  Cal.  p.  — •  He  obtained  a 
final  judgment  on  the  21st  of  ITovember,  1872,  and  on  Ihe 
18th  of  September,  1878,  obtained  an  execution  on  his 
judgment,  which  was  placed  in  the  hands  of  the  defendant 
Latapie,  who  was  Sheriff,  and  he  advertised  the  ten  miles 
of  railroad,  mentioned  in  the  opinion,  for  sale.  This  action 
was  commenced  to  enjoin  the  sale.  The  plaintiff  reoovered 
judgment,  and  tha  defendant  appealed. 

The  other  f  act*s  are  stated  in  the  opinion* 

Douthiti  and  McOraw,  for  the  Appellant. 

The  deed  in  question  is  void,  because  a  railroad  company 
cannot  convey  all  its  property.  It  was  held  in  Miners 
Diteh  Company  v.  ZeUerbach  (87  CaL  543)  that  a  mining 
corporation  could  do  so,  and  it  was  so  held  on  llie  authority 
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of  MassachnsettB  cases  (see  pp.  591-593).  In  that  case, 
this  Court  is  careful  to  limit  their  decision  to  the  class  of 
corporations  there  in  question  (see  pp.  577,  578,  589,  590, 
591,  592) ;  and  in  the  same  State  of  Massachusetts,  the 
doctrine  we  contend  for  is  fully^  recognized  and  directly 
held,  {Commonwealth  v.  Smithy  10  Allen,  456)  in  which  the 
jCourt  directly  holds  that  a  railroad  may  not  sell  its  road; 
''a  manufacturing  company  may  sell  its  mill,  and  buy 
another,  but  a  railroad  company  cannot  make  a  new  rail- 
road at  pleasure.'' 

We  refer  the  Court  to  that  case  for  a  full  .discussion  of 
principles  and  authorities. 

Our  statute  makes  the  same  distinction.  Manufactur- 
ing, mining,  mercantile,  wharfing,  trade,  business  and  com- 
mercial corporations,  are  authorized  to  '' purchase,  hold, 
sell  and  convey,  such  real  and  personal  estate  as  tlie  pur- 
poses of  the  corporation  shall  require."  (1  Hitt  Dig.  Sec. 
935,  subdivision  3.)  A  railroad  company  is  authorized: 
1st  To  convey  any  real  estate  held  by  voluntary  grant  or 
donation.  (1  Hitt  Sec  842,  sub.  2.)  2d.  To  purchase, 
enter  upon,  and  hold  (but  not  convey),  any  land  necessary 
for  the  construction  of  the  road.  (1  Hitt  Sec  842,  sub.  3.) 
Sd.  To  receive  and  convey  any  other  property  necessary  for 
the  construction  and  convenience  of  the  road,  ^'in  order 
to  transact  the  business  usual  to  such  railroad  companies." 
(1  Hitt  Sec.  842,  sub.  8.) 

The  deed  is  void,  because  there  was  no  power  conferred 
on  the  president  and  secretaiy  to  give  away  the  property. 
The  resolution  of  the  directors  gave  them  power  to  sell,  but 
not  to  donate. 

The  attempted  ratification  of  the  stockholders  was  a  rati- 
fication of  a  sale,  not  a  gift,  but  was  utterly  void  for  any 
purpose,  as  it  was  passed  at  a  special  meeting,  not  called 
according  to  law,  or  the  by-laws  of  the  company. 

The  statute  and  the  by-laws  each  required  that  a  special 
meeting  of  stockholders  should  be  called  by  a  number  of 
stockholders,  owning  not  less  than  one  third  of  the  stock, 
upon  thirty  days'  public  notice  in  a  newspaper,  which 
notice  should  state  the  particular  object  of  such  meeting. 
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No  other  business  than  that  mentioned  in  the  notice  could 
be  transacted.     (1  Hitt  Dig.  Sec.  881.) 

In  this  case,  at  a  meeting  of  stockholders  held  without 
any  notice,  and  in  which  it  does  not  appear  that  a  majority 
of  the  stock  of  the  company  was  represented,  an  attempt 
was  made  to  ratify  a  deed  given  the  same  day. 

The  deed  is  void  as  against  creditors  of  the  S.  F.  &  H. 
6.  R.  B  Co.,  for  the  reason  that  it  was  a  sale  by  the  di- 
rectors to  themselves^  under  another  name.  (San  Diego  v. 
8.  D.  &  L.  A.  B.  B.  Co.  44  Cal.  106 ;  Goodm  v.  C.  W.  Canal 
Co.  18  Ohio  State,  182 ;  P.  Star  Lodge  v.  P.  Star  Lodge,  16 
La.  An.  76;  Aberdeen  B.  B.  Co.  v.  Blakie,  1  MoQ.  471.) 

The  deed  is  void  as  against  creditors  of  the  San  Francisco 
and  Humboldt  Bay  Railroad  Company,  because  the  ar- 
rangement and  understanding  which  resulted  in  the  deed, 
were  a  violation  of  law,  and  particularly  of  1  Hittel,  Sec. 
758.  There  was  no  consideration  paid  by  the  one  corpora- 
tion to  the  other.  The  only  consideration  that  passed 
was  that  the  San  Francisco  and  North  Pacific  Railroad 
Company  gave  its  certificates  of  stock  to  the  stockholders 
of  the  San  Francisco  and  Humboldt  Bay  Railroad  Com- 
pany, but  nothing  was  paid  to  the  latter  company  as  a  cor- 
poration. It  is  true,  a  consideration  was  intended,  to  wit: 
that  the  San  Francisco  and  North  Pacific  Railroad  Com- 
pany was  to  pay  the  debts  of  the  San  Francisco  and  Hum- 
boldt Bay  Railroad  Company,  but  that  intention  was  never 
expressed  by  the  San  Francisco  and  North  Pacific  Railroad 
Company  as  a  corporation  in  such  a  way  that  the  liability 
could  be  enforced  against  them  on  account  of  a  promise  to 
pay.  The  whole  transaction  cannot  be  distinguished  from 
that  declared  void  as  to  creditors,  on  the  ground  that  it  was 
in  effect  a  distribution  of  the  capital  stock  in  the  shape  of 
dividends,  in  violation  of  the  section  just  above  referred  to. 
{Maaiin  v.  Zellerhach,  88  Cal.  300.) 

Daingerfield  dk  Olney,  for  the  Respondent 

We  cannot  fully  appreciate  the  force  of  the  point  made 
by  appellants,  viz :  ^*  The  deed  in  question  is  void,  because 
a  railroad  company  cannot  convey  all  its  property.''     If  it 
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be  good  law  that  in  conveying  ten  pieces  of  property  which 
I  may  own,  a  mis-description  of  one  be  made  in  the  deed, 
the  whole  conveyance  fails,  then  there  may  be  something 
in  the  point;  but  we  imagine  no  one  is  bold  enough  to 
contend  for  such  a  proposition.  But  we  shall  contend 
and  show,  by  reason  and  authority,  that  a  railroad  company 
can  sell  everything  it  possesses,  except  perhaps  the  fran- 
chise. In  the  Miners'  Ditch  Co,  v.  Zellerhach  (37  Cal.)  it 
was  held  that  a  mining  corporation  could  do  so,  and  there 
can  be  no  reason  why  a  railroad  company,  before  they  build 
their  road,  cannot  sell  everything  they  possess,  for  it  is  not 
compelled  to  build  a  road,  and  public  policy  cannot  forbid 
it,  for  the  reason  that  the  public  has  no  interest  in  a  rail- 
road until  it  is  built;  and  every  case  in  the  books,  wherein 
it  is  decided  that  a  railroad  company  cannot  sell  its  road, 
we  venture  to  assert,  has  reference  to  an  actual  running 
road.  This  road  was  not  a  railroad,  but  a  bed  which  was 
being  prepared  for  a  railroad.  The  case  of  Commonwealth 
V.  Smith  (10  Allen,  456),  cited  by  appellants,  was  an  actual 
railroad  in  operaticm. 

We  contend  further,  on  this  subject,  that  unless  there  are 
eizpress  words  of  prohibition  restraining  a  corporation  from 
making  a  sale,  it  has  the  same  power  that  an  individual 
has,  and  may  sell  anything  which  is  not  against  public 
policy  to  dispose  of.  (2  Kent's  Com.  2d  ed.  281 ;  Cormyn's 
Digest,  Franchise  T.  11-18;  Kyd  on  Corporations,  108; 
Angell  &  Ames  on  Corporations,  2d  ed.  125;  People  v. 
Canal  Commissioners,  5th  Denio,  401.) 

They  can  dispose  of  both  land  and  chattels.  (Barry  v. 
Merchant's  Exchange  Co.  3  Daly,  271;  Angell  &  Ames  on 
Corporations,  Sees.  187,  188,  191.) 

This  is  the  law  on  the  subject,  for  we  have  failed  to  find 
any  legislative  prohibition. 

But  whilst  we  contend  that  a  railroad  line  may  be  sold 
before  completion,  by  its  directors,  to  a  new  company  for 
the  purpose  of  building  a  railroad  for  the  use  of  the  public^ 
or,  indeed,  for  any  other  purpose,  we  insist  that  a  railroad 
in  use  cannot  be  sold  under  execution  by  the  Sheriff;  for, 
the  public  having  an  interest  in  it,  it  is  against  public 

Cau  Rmpb,  XLVIII. —  26 


/ 


402  S.  F.  &  N.  P.  R  R  Co.  i;.  Beb.        [Sup.  Ct 

Opinion  of  the  Gonrt  —  Wallace,  G.  J. 

policy  for  a  corporation  or  an  officer  of  the  law  to  destroj 
the  franchise.  (Section  242,  VoL  2  Redfield  on  Railways, 
and  cases  cited;  Sec.  235,  Id.) 

The  Legislature  must  prescribe  the  manner  of  collecting 
debts  against  a  corporation.  (Id.  cited.)  It  has  failed  to 
do  so,  specially  in  r^ard  to  railroads,  unless  this  should 
be  held  to  be  a  toll  road,  as  appellants  contend,  and  if  so 
the  defendants  totally  failed  to  comply  with  the  law  in 
levying  the  execution  of  Bee  v.  The  8.  F.  &  H.  B.  R.  B.  Co 

If  the  railroad  can  be  sold^  it  must  be  the  whole  road. 
(Coe  V.  Columbus,  Piqua  <6  Indiana  B.  B.  Co.  10  Ohio.) 

That  the  whole  property,  except  the  franchise,  can  be 
sold,  is  shown  by  Miners  Ditch  Co.  v.  ZeUerbach,  588  et  seq.. 
Id.  575;  8  Sand.  161;  1  Sand.  629;  1  Sand.  Ch.  293,  295, 
bottom  page;  17  Barb.  378.) 

By  the  Court,  Waixaoe,  C.  J. : 

The  property  levied  upon  to  satisfy  tih©  Judgment  of  Bee 
against  The  San  Francisco  and  Humboldt  Bay  Railroad 
Company  is  admitted  to  have  been  formally  the  property  of 
that  company.  The  judgment  of  Bee  was  rendered  in 
November,  1872  (upon  an  indebtedness  existing  as  early  as 
July,  1869),  and  the  execution  thereon,  issued  in  Septem- 
ber, 1873,  was  levied  upon  property  claimed  by  the  cor- 
poration plaintiff  in  this  sxdt,  The  San  Francisco  and 
North  Pacific  Railroad  Company,  and  described  in  the 
complaint  as  follows:  "The  road-bed  for  a  distance  of 
ten  miles  north,  conmiencing  at  Petaluma,  being  all  the 
lands  or  real  estate,  and  all  the  bridges,  embankments, 
excavations,  viaducts,  culverts,  trestlework,  and  other 
superstructures  and  constructions,  along  the  line  of  the  San 
Francisco  and  North  Pacific  Railroad,  all  in  the  county  of 
Sonoma,  State  of  Califomia.^^ 

The  complaint  alleges  that  the  corporation  plaintiff,  for 
a  valuable  consideration,  purchased  this  property  from 
The  San  Francisco  and  Humboldt  Bay  Railroad  Com- 
pany, and  on  the  17th  day  of  November,  1869,  obtained 
from  the  latter  corporation  a  deed  of  conveyance,  oonvej- 


the  Court  below  found  the  fact  upon  this  point  as  follows : 
"  That  on  the  17tli  day  of  IToTember,  1869,  the  plaintiff, 
for  a  valuable  consideration,  porchaeed  of  tlie  San  Fran- 
cisco and  Humboldt  Bay  Railroad  Ootnpeny,  tbie  property 
described  in  the  complaint;  and  Baid  plaintiff  then  became, 
ever  since  has  been,  and  still  is,  the  exclueive  owner 
thereof."  A  decree  having  been  thereupon  entered  in  that 
Court,  perpetually  enjoining  the  defendant  Bee  from  caus- 
ing the  said  properly  to  be  sold  in  satiafaction  of  the  judg- 
ment he  had  obtained,  t^is  appeal  was  taken ;  and  one  of  ^e 
points  made  for  the  appellant  is  that  this  finding  is  not 
supported  by  the  evidence.     It  appears  that  in  March, 

1868,  The  San  Francisco  and  Humboldt  Bay  Railroad 
Company  was  incorporated,  and  became  the  owner  of  the 
property  in  controversy.  This  corporation  seems  never  to 
have  been  dissolved,  but  is  yet  in  esse.  On  tiie  16th  day  of 
November,  1869,  the  corporation,  plaintiff  here,  was 
attempted  to  be  organized,  and  for  the  purposes  of  this 
decision  we  will  assume  was  in  fact  organized,  and,  as  de- 
scribed in  its  articles  of  incorporation,  its  road  included 
the  road  which  was  already  owned  and  in  process  of  con- 
struction by  the  San  Francisco  and  Humboldt  Bay  Rail- 
road Company,  and  subsequently  levied  apon  under  the 
execution  already  referred  to.  Its  officers  ■were  the  same 
persona  who  were  the  ofBcers  of  the  San  Francisco  and 
Himiboldt  Bay  Railroad  Company,  and  its  stot^olders  were 
also  substantially  the  stockholders  of  the  latter  company, 
each  stockholder  receiving  stock  of  the  new  corporation  oor- 
reeponding  in  amount  with  stock  held  by  him  in  the  old  one. 
As  observed  already,  the  organization  of  the  new  corporation 
was  effected  on  the  16th  day  of  November,  1869,  on  which 
day  its  articles  of  incorporation  werp  filed  in  tli"  of^c  nf 
the  Secretary  of  Stata     On  the  18tb  day  of  Korem^ber, 

1869,  some  three  days  previous,  a  resolution  had  been 
adopted  by  the  Board  of  Directors  of  the  San  Francisco 
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and  Humboldt  Bay  Eailroad  Company  authorizing  the  Pres- 
ident and  Secretary  of  that  corporation  to  sell  and  convey, 
on  such  terms  as  they  might  deem  expedient^  all  or  any 
of  its  properly;  to  execute  and  deliver  all  writings  and 
conveyances  necessary  to  that  end  and  to  affix  the  corporate 
seal  thereto.  Accordingly,  on  the  17th  day  of  November, 
1869,  the  next  day  after  the  organization  of  the  corporation 
plaintiff,  an  indenture  reciting  this  resolution  and  purporting 
to  be  in  pursuance  thereof  was  executed  by  the  President  and 
Secretary  therein  referred  to,  and  delivered  to  the  corpora- 
tion plaintiff  here,  as  grantee  thereof.  It  recited  a  con- 
sideration of  twenty  thousand  dollars  paid  in  hand,  aud  pur- 
ported to  convey  to  the  corporation  plaintiff  the  railroad  in 
process  of  construction  by  the  corporation  grantor,  includ- 
ing the  road  and  property  in  controversy  in  this  suit.  It 
is  not  daimed  now,  as  we  understand  it,  that  in  point  of 
fact  any  portion  of  the  recited  oonsideraticHi,  or  any  other 
consideration,  was  paid  at  the  time,  or  afterwards,  except 
that  at  some  time,  subsequently  to  the  delivery  of  the  deed, 
the  grantee  therein,  or  its  President,  extinguished  some 
seven  or  eight  hundred  dollars  of  the  indebtedness  of  the 
corporation  grantor  by  the  payment  of  fifty  cents  upon  the 
dollar,  and  exacting  from  the  creditor  **  a  dean  receipt  for 
the  whole  amount"  These  are  substantially  the  facts  held 
by  the  Court  below  to  amount  to  a  purchase  and  sale  for  a 
valuable  consideration,  and  one  which  in  equity  vested  in 
the  corporation  plaintiff  a  title  to  the  property  superior  to 
the  claim  of  the  defendant  Bee,  to  have  it  applied  in  satis- 
faction of  his  debt 

In  MaHin  v.  Zellerbach  (38  Cal.  R  800)  it  was  held  here 
that  the  property  and  assets  of  a  corporation  are  vested  in 
its  trustees,  to  be  preserved  by  them  as  a  fund  to  secure 
the  creditors  of  the  corporation.  By  the  thirteenth  section 
of  "An  Act  concerning  corporations  "  (Acts  1860,  348)  it  is 
provided  in  substance  that  until  its  dissolution  and  the  pay- 
ment of  its  debts,  it  shall  not  be  lawful  for  the  trustees  to 
make  any  dividend  except  from  the  surplus  profits  arising 
from  the  business  of  the  corporation,  nor  to  divide^  with- 
draw, or  in  any  way  pay  to  the  stockholders,  or  any  of 
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them,  any  part  of  the  capital  stock  of  the  company.  The 
capital  stock  and  the  assets  of  the  San  Francisco  and 
Humboldt  Bay  Bailroad  Company,  therefore,  constituted  a 
fund,  devoted  by  law  to  the  payment  of  the  debt  to  Bee, 
and  the  debts  of  that  corporation,  if  any,  to  olher  persons; 
and  it  was  certainly  not  competent  to  the  members  of  that 
corporation  to  dissipate  this  fund  and  place  it  beyond  the 
reach  of  creditors  by  merely  going  through  the  process  of 
re-incorporation,  taking  on  a  new  corporate  name,  transfer- 
ing  the  assets  of  the  old  corporation  to  the  new  one  without 
consideration,  and  issuing  the  capital  stock  in  the  new  cor- 
poration to  the  holders  of  the  capital  stock  of  the  old  cor- 
poration. This  transaction  involved  a  breach  of  positive 
■tatnte  law.  It  was  the  dividing  of  the  capital  stock  of  the 
old  corporation  —  the  withdrawal  of  its  assets,  to  the  injury 
of  its  creditors  —  which  is  forbidden  by  the  statute,  and  it 
should  not  be  countenanced  or  aided  by  a  Ciourt  of 
equity. 

Judgment  reversed  and  cause  remanded,  with  direotioiui 
to  dismiss  the  action.     Remittitur  forthwith. 

Mr.  Justice  MoZinbtby  did  not  express  an  opinion. 


[No.  4488.] 


EARL  BARTLETT,  Exeoutob  of  thb  wnx  ov  GsoBcn 
Lummy,  dtoeased,  v.  CHARLES  H.  AITKEN. 

DAitAim  voB  Rbtubal  to  Rjcoiifx  Lamd. —  All  action  wUl  aot  Uo  to 
reeoTer  damages  for  the  breach  of  a  yerbal  contract  to  reconfoy  iwl 
cfltato,  formerly  conToyad  hy  the  plaintiff  to  the  defendant. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  complaint  alleged  that  George  Lumley,  in  his  life- 
time, borrowed  two  hundred  dollars  from  the  defendant, 
and  gave  him  his  note  for  it,  and,  to  secure  the  note,  gave 
the  defendant  an  absolute  deed  of  a  lot  in  San  Francisco. 
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That  Lnmley,  when  the  note  fell  due,  tendered  the  money 
and  a  deed  of  reconveyance  ready  to  be  executed^  and  de- 
manded a  reconyeyanoe,  and  that  the  defendant  refused  the 
mouey  and  to  reconvey.  That  since  then  the  defendant 
had  sold  the  lot  to  one  Kerr,  who  bou^t  in  good  faith  and 
without  notice.  Damages  were  claimed  in  the  sum  of  one 
thousand  dollars.  The  Court  below  sustained  a  demurrer 
to  the  complaint  and  the  plaintiff  appealed. 

E^  Bartlett,  for  the  Appellant 

T.  B,  Bishop  and  Wm.  H.  Fifield,  for  the  Respondent. 

By  the  Court 

The  plaintiff  seeks  to  recover  damages  for  a  breach  of  a 
verbal  contract  to  reconvey  real  estate.  No  such  action  can 
be  maintained  at  law. 

If  it  be  claimed  that  the  conveyance  from  plaintiff  to  de- 
fendant was  intended  as  a  mortgage,  the  former  must  apply 
to  a  Court  of  equity  so  to  declare. 

Judgment  sustaining  the  demurrer  to  the  amended  com- 
plaint is  affirmed. 


[No.  8,701.] 

GEORGE  HAGAR  v.  JONAS  SPEOT  bt  ai. 

LiicrFATiON  or  Acnoics. —  Th«  Statute  of  Umltatlont  la  relation  to  land 

claimed  under  a  Mexican  grant  which  requires  x>nflrmatlon  does  not 
commence  running  until  a  patent  is  Inned  tj  the  United  States. 

IBBX. —  A  possession.  In  order  to  confer  a  title  to  land  under  the  Statute 
of  Limitations,  must  be  continuous  for  the  full  period  of  five  years. 

Offebino  Dan>  in  ByiDKcca. —  If  a  deed  of  a  tract  of  land  contains  a 
clause  excepting  frqm  its  operation  such  portions  of  the  tract  as  had 
preylously  been  eouTeyed  by  the  grantor,  the  grantee,  in  ejectment  to  re- 
cover a  parcel  of  the  tract,  may  introduce  it  In  evidence,  without 
previously  proving  that  the  premises  in  controversy  had  not  been  con- 
veyed by  the  grantor  when  the  deed  was  given. 

Appeal  from  the  District  Caurt,  Tenth  Judicial  District, 
County  of  Colusa. 
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Ejectment  to  recover  a  lot  in  the  town  and  County  of 
Colusa.  The  plaintiff  claimed  under  the  Jimeno  grant,  and 
the  defendants  under  the  Coins  grant  The  general  facts 
in  relation  to  these  conflicting  grants  are  stated  in  the  cases 
referred  to  in  the  opinion.  The  complaint  averred  the 
ouster  to  have  taken  place  on  the  2d  day  of  February,  1870. 
The  transcript  does  not  show  when  the  suit  was  com- 
menced, but  an  amended  complaint  was  filed  December 
7,  1870.  The  final  survey  of  the  Jimeno  grant  was  ap- 
proved on  the  6th  day  of  April,  1861.  The  Cburt  below 
found  the  following  facts  in  relation  to  the  plea  of  the 
Statute  of  Limitations  interposed  by  the  defendants:  In 
1850,  0.  D.  Semple,  who  had  purchased  the  Colus  grant 
from  John  Bidwell,  entered  on  the  land  under  his  deea,  and 
laid  out  the  town  of  Colusa  into  lots  and  blocks  and  streets^, 
and  lived  afterwards  in  the  town,  sometimes  on  one  lot,  and 
sometimes  on  another,  but  did  not  at  any  time  have  actual 
possession  of  the  lot  in  controversy.  Hagar,  the  plaintiff, 
after  1867,  lived  in  the  town,  and  had  possession  of  some  of 
the  lots,  claiming  to  hold  the  same  under  the  Jimeno  grant, 
but  did  not  have  possession  of  the  lot  in  controversy.  In 
1859,  one  Melarkey  entered  upon  the  lot  in  controversy 
under  a  deed  from  one  Shepardson,  and  moved  into  a  house 
standing  on  it,  and  built  a  fence  around  it.  On  the  20th  of 
May,  1861,  Semple  conveyed  it  to  Melarkey.  Melarkey 
lived  on  the  lot  till  the  spring  of  1863,  when  he  went  to  the 
State  of  Kevada.  From  1863  to  1866,  several  persons  oc- 
cupied the  house  and  lot  for  different  periods,  but  no  one 
entered  or  occupied  under  Melarkey.  In  1866,  the  house 
and  fence  were  removed  from  the  lot,  and  it  remained  open 
and  unoccupied  till  January,  1870,  when  the  defendant 
Spect  entered  and  commenced  erecting  a  building  thereon. 
He  deraigned  title  from  Melarkey  through  several  mesne 
conveyances.  The  otlier  defendants  were  tenants  of  Sp^ct 
A.  0.  Whitcomb  acquired  from  the  grantees  the  title  to 
the  southern  nine  leagues  of  the  Jimeno  grant,  and,  on  the 
9th  day  of  March,  1857,  conveyed  to  the  plaintiff  Hagar. 
The  deed  contained  a  reservation  in  the  following  words: 
'^  But  it  is  expressly  understood  and  agreed  that  this  deed 
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is  made  and  taken  without  any  covenants  of  title  or  t^ar- 
rantee,  either  express  or  implied,  on  the  part  of  the  said 
party  of  the  first  part,  and  that  it  is  subject  to  any  convey- 
ances heretofore  made  by  him  of  any  portion  of,  or  interest 
in,  the  said  tract  of  land,  or  any  part  thereof/'  The  deed 
was  signed  by  both  the  grantor  and  the  grantee.  When 
the  plaintiff  offered  this  deed  in  evidence,  as  a  part  of  his 
chain  of  title,  the  defendants  objected,  as  stated  in  the 
opinion. 

The  other  facts  *are  stated  in  the  opinioiu 

F.  L.  Hatch,  for  the  Appellants. 

W.  C.  Belcher  and  W.  F.  Ooad,  for  the  Bespondent 

By  the  Court,  Rhodbs,  J. : 

This  case  again  presents  the  oonfliot  between  the  titles  to 
yAe  Jimenos  and  the  Colus  ranchoa.  The  evidence  in  the 
/ecord  is  substantially  the  same  as  was  presented  in  Tread- 
way  V.  Semple,  28  CaL  652 ;  Semple  v.  Wright,  33  OaL  659 ; 
Yaies  v.  Smith,  40  CaL  662,  and  8em.ple  v.  Wwre,^  42  Gal- 
619.  In  each  of  those  cases  it  was  held  that  in  respect  to 
the  land  covered  by  the  survey  of  both  ranches,  the  Jimeno 
was  the  better  title.  The  grounds  upon  which  the  decisions 
in  those  cases  rest,  need  not  be  again  considered  or  even 
repeated.  Those  authorities  should  be  regarded  as  having 
definitively  settled  the  question  of  the  relative  value  of  those 
titles. 

The  defendants  failed  to  sustain  their  plea  of  the  Statute 
of  Limitations.  Whatever  may  have  been  the  effect  of 
Semple's  constructive  possession,  it  is  manifest  that  it  did 
not  continue  after  May  20,  1861,  when  he  executed  a 
deed  conveying  the  premises  to  Melarkey,  the  latter  being 
then  in  the  actual  possession.  The  patent  for  the  Jimeno 
rancho  having  issued  July  18,  1862,  the  defendanta,  under 
the  authority  of  Oardner  v.  Miller  (47  OaL  670),  cannot 
compute,  as  a  portion  of  the  statutory  period,  the  time  which 
elapsed  before  that  date.  After  that  date^  the  possession 
of  the  defendant's  grantors  was  not  oontinnont  for  llie  foU 


July,  1874.]     EoBiKsoN  v.  W.  P.  R  R  Oo.  409 


Points   decided. 


period  of  five  years,  and  therefore  was  imaTailiiig.  (Sec. 
818,  Code  Civ.  Proc.) 

The  defendants  objected  to  the  admission  in  evidence  of 
a  deed  of  conveyance  made  by  Whitcomb  to  the  plaintiff, 
on  the  ground  that  it  excepted  such  portions  of  the  rancho 
as  had  previously  been  conveyed  by  Whitcomb;  and  that 
the  plaintiff  had  not  proved  that  die  premises  in  contro- 
versy had  not  been  previously  conveyed  to  other  persons. 
It  is  unnecessary  to  determine  whether  the  clause  of  the 
deed  in  question  creates  an  exception;  for,  admitting  that 
it  is  so  to  be  oonstrued,  and  that  the  plaintiff  must  make  it 
apj^ear  that  the  premises  in  controversy  are  not  within  the 
exception,  there  is  no  rule  requiring  such  proof  to  be  made 
before  the  introduction  of  the  deed,  and  it  would  be  more 
orderly  to  adduce  such  proof  aftpr  the  admission  of  the  deed 
in  evidence. 

Judgment  and  order  affirmed.    Bemittitor  forthwith. 


IMo.  S,08a.] 


PATRICK  ROBINSON  aot  HANNAH  ROBINSON,  his 
Wife,  v.  THE  WESTERN  PAOIFIO  RAILROAD 
COMPANY. 

NaoLiQBNCB  or  Railroad  Cokpakt  nr  Cm  ov  Ihjitbt  to  a  PmuoM.— 
If  the  track  of  a  railroad  passes  along  the  street  of  a  dty,  erosshif  an- 
other  street,  and  a  train  of  cars  Is  stopped  In  the  first  street  so  that  the 
last  car  In  the  train  stands  In  the  cross-street,  and  while  a  person  Is 
walking  along  the  cross-street  over  the  track,  behind  the  train,  the  train, 
without  any  notification,  Is  suddenly  hacked,  and  the  person  Is  knocked 
down  and  Injured  hy  the  cars,  the  employte  of  the  company  are  guilty 
of  gross  negligence. 

IDBM. —  The  person  Injured  In  such  case  la  eserclslng  an  undoubted  right 
In  crossing  the  railroad  track  on  a  public  street,  and  Is  not  guilty  of 
such  want  of  care  or  diligence  as  contributes  to  the  Injury,  and  the  rail- 
road company  Is  not  released  from  liability  oB  the  ground  of  om- 
tributory  negligence. 

IDBM.— ^The  person  injured  In  such  case  had  a  right  to  presume  that  he 
would  be  notified  that  the  train  was  about  to  more,  and  was  not  bound 
to  wait  because  the  train  was  on  the  street;  or  assume  that  it  might 
moTe  suddenly  backward  without  notlee. 
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IDIM. —  If  the  bell  of  the  train  was  rmiff,  this  does  not  of  Itself  establish 
proper  care  by  the  employds  of  the  company;  for,  although  the  bell  is 
intended  to  glTe  notice  to  all.  It  Is  the  duty  of  the  engineer  to  see  that 
all  have  acted  on  the  notice. 

IDBM. —  In  such  case,  the  railroad  company  shonld  prorlde  a  lookont,  npon 
whose  signal,  that  the  track  was  clear,  the  engineer  shonld  hsTS  acted. 

IniM. —  It  Is  no  defense  to  an  action  for  the  injury  In  ancfa  ease,  that  the 
plaintiff,  by  his  own  act,  has  contributed  to  his  Injury,  but  It  must  ap- 
pear that  by  his  own  fault  he  has  so  contributed. 

Idem. —  The  fact  that  the  agents  of  the  defendant  In  such  ease  did  not 
know  that  the  person  Injured  was  on  the  track,  amounts  to  culpable  neg- 
ligence on  their  part 

BioHT  TO  THi  usi  ov  PUBLIC  BrBBBT. — ^A  ffoot-passcnger  to  net  d^barNd  tkt 

use  of  the  street  because  a  train  of  cars  occupies  a  portion  of  such 
street. 

Contributory  NBOLiosifcn  Rblbasbs  DBraKDAHT.— If  the  neglect  e( 
ordinary  care  by  the  plaintiff  concurs  as  a  proximate  cause  In  produe* 
Ing  the  Injury  for  which  the  action  is  brought,  the  railroad  eompany 
is  not  liable,  even  if  its  agents  are  at  fault 

Bbbob  which  dobs  ko  Habu. —  If  the  Court,  In  its  charge  to  the  Jury, 
lays  down  an  erroneous  principle  of  law,  based  on  a  supposed  fact  In  the 
case  which  was  not  proyed,  and  which  the  Jury  could  not  have  found, 
the  other  party  is  not  injured  by  the  instruction,  and  a  new  trial  will 
not  be  granted. 

BzcEPnoKS  TO  Chabqi  or  Coubt  to  thb  Jubt^— The  Court  can  protect 
Itficif  from  a  hasty  perusal  and  adoption  of  written  Instructions  to  a  Jury 
asked  by  counsel,  by  a  rule  that  they  shall  be  submitted  to  counsel  on 
the  other  side,  and  be  settled  by  the  Court  before  argument  and  ther*> 
fore  an  exception  In  form  to  each  of  such  Instructions,  Is  sutBdent;  hot 
exceptions  to  an  oral  charge  ou^t  to  point  out  the  spedfle  portions  es> 
cepted  to,  and  be  made  at  the  time. 

BxcBSsivB  DAitAOBS. —  A  Tordict  of  ten  thousand  dollars  for  an  Injury 
by  a  railroad  car  which  necessitates  the  amputation  of  an  arm,  where  the 
defendant  was  guilty  of  gross  negligence,  is  not  a  ease  of  cxosHHe 

damages. 

Complaint  in  Action  fob  Pbbsonal  Inj-hbt. —  In  an  action  for  damages 
for  a  personal  Injury  sustained  by  the  plaintiff  from  a  railroad  ear,  it  is 
not  necessary  to  aver  In  the  complaint  that  the  plaintiff  sustained  the 
injury  without  any  fault  on  his  part 

Contbibutobt  Nbgligbncb  a  Matisb  of  DBFBNni — In  an  action  fsr 
damages  for  a  personal  injury,  negligence  on  the  part  of  the  plaintiff  is  a 
matter  of  d*»fense,  to  be  proved  afflrmatlrely  hv  the  d«f'»T>daut  nnlsas  It 
can  be  Inferred  frosn  elremnstanees  proved  hgr  the  plaintiff. 

Appeal  from  the  District  Court,  Fifth  Judicial  Distrinl^ 
County  of  San  Joaquin. 

This  action  waa  brought  to  reooyer  damages  snstained 
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by  tbe  plaintiff,  Haimali,  by  the  loss  of  an  arm,  as  stated  in 
the  opinion.  In  the  complaint,  the  damages  were  laid  at 
twenty  thousani  dollars.  There  was  no  evidence  of  the  ex- 
pense of  plaintiff's  illness,  or  as  to  the  amonnt  of  time  lost 
by  her,  or  its  value  to  her,  or  as  to  her  capacity  to  earn 
money.  The  evidence  showed  that  she  was  engaged  in 
washing. 

The  Court,  at  the  request  of  the  plaintiff,  gave  the  fol- 
lowing instructions  to  the  jury: 

"If  the  jury  believe  from  the  evidence  that  plaintiff, 
Hannah  Kobinson,  sustained  the  injuries  complained  of  in 
the  complaint,  through  the  carelessness  or  negligence  on 
the  part  of  defendant,  and  without  negligence  or  careless- 
ness on  her  part,  then  the  jury  should  find  for  the  plaintiff, 
and  assess  the  damages  in  such  sum  as  the  jury,  under  tho 
circumstances  of  this  case  in  evidence,  believe  the  plaintiff 
ought  to  recover,  not  exceeding  $20,000. 

"  The  plaintiff,  Hannah  Bobinson,  had  a  right  to  cross  Sac- 
ramento street,  at  the  ordinary  and  usual  crossing  of  snch 
street;  and  if  the  jury  believe  from  the  evidence  that  while 
she  was  crossing  such  street  at  the  usual  and  ordinaiy 
crossing,  and  while  so  crossing,  the  defendant  moved  its 
train,  without  giving  notice  thereof  so  as  to  enable  the 
plaintiff,  Hannah  Bobinson,  with  reasonable  care,  to  escape 
from  injury  by  reason  of  the  moving  of  such  train;  and  if 
the  jury  further  believe  from  the  evidence  that  by  reason  of 
the  moving  of  said  train,  and  without  giving  reasonable  no- 
tice to  said  Hannah  Bobinson  thereof,  she  sustained  the 
injuries  in  complaint  mentioned;  then  plaintiff  has  a  right 
to  recover  from  defendant,  and  the  jury  should  find  for 
plaintiff. 

"  A  railroad  company  is  bound  to  use  ordinary  care  and 
caution,  to  avoid  injuring  persons  or  property  which  may 
be  upon  its  tracL 

"  The  managers  of  a  railroad  must  take  that  degree  of  care 
which  the  majority  of  prudent  and  careful  men  would  take, 
in  the  same  situation,  to  avoid  the  same  risks  to  their  own 
persons,  and  to  take  such  precautions  agaiijst  danger  as  the 
magnitude  of  the  peril  den:iand8 ;  and  in  this  case,  if  you  &id 
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fFom  the  evidence  that  the  defendant,  the  Bailroad  Com- 
pany^ did  not  exercise  such  degree  of  care,  and  that  hj 
reason  thereof  the  plaintiff  lost  her  arm,  as  charged  in  the 
complaint,  and  that  she  did  not  contribute  to  such  accident, 
then  the  plaintiff  is  entitled  to  recoyer  snoh  damage  as  yon 
may  find  from  the  evidence  she  has  sustained,  not  exceed- 
ing twenty  thousand  dollars." 

The  CouBT,  of  its  own  motion,  gave  the  following  oral 
charge  to  the  jury: 

'^  Gentlemen,  in  this  case  you  have  beard  counsel  in  their 
argument  speak  to  you  about  feeling  and  prejudice.  This 
is  a  case,  gentlemen,  where  a  jury  is  required  to  look 
calmly  and  reasonably  at  the  facts  that  have  been  presented 
in  evidence.  If  you  have  any  prejudice  for  or  against  the 
plaintiff  or  defendant  in  this  case,  any  feeling  or  any  pas- 
sion, this  is  not  the  time  or  place  for  it  to  make  any  im- 
pression on  you  or  influence  your  conduct  at  all.  You 
are  the  judges  of  the  truth  of  the  evidence  given  by 
all  the  parties  here;  and  if  you  believe  that  the  party 
pFaintiff  has  sustained  damages  under  the  circumstances 
here  presented  to  you  in  the  instructions,  you  will  find  for 
the  plaintiff.  If,  on  the  contrary,  under  the  law  and  under 
the  evidence,  she  is  not  entitled  to  recover  anything,  then 
you  will  find  for  the  defendant;  and  in  writing  your  verdict, 
if  you  find  for  the  plaintiff,  you  will  say,  we,  the  jury  find 
for  the  plaintiff;  and  assess  damages  at  what  you  think  right 
If  you  find  for  the  defendant,  you  will  simply  say,  we,  the 
jury,  find  for  the  defendant" 

Counsel  for  defendant  asked  the  Court  to  pve  the  jury 
the  followinflT  instructions,  which  were  refused: 

No.  8.  "  The  question  presented  to  the  jury  is  not  one  of 
comparative  negli,2;ence  as  between  the  parties,  and  it  mat- 
ters not  whether  those  in  charge  of  the  defendant's  cars  were 
more  or  less  negligent,  if  the  plaintiff,  Hannah,  by  her  own 
negligence,  exposed  herself,  or  was  exposed  by  her  own 
neglect  or  carelessness,  to  the  accident  which  happened." 

No.  4.  "If  the  jury  believe  that  the  accident  to  the 
plaintiff,  Hannah,  was  caused  by  the  joint  concurrent  nec^ 
ligence  of  the  plaintiff,  Hannah^  and  those  in  charge  of 
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the  cars  of  the  defendant,  then  the  plaintiff  cannot  recover. 
It  18  immaterial  on  which  side  the  preponderance  of  blame 
lies;  if  both  were  at  fault  at  the  time  of  the  injury,  the 
plaintiff  cannot  sustain  the  action,  and  the  jury  must  find 
for  the  defendant" 

No.  16.  "Even  if  tlie  persona  in  charge  of  defendant's 
train'  neglected  to  ring  the  bell,  or  to  give  any  signal  be- 
fore starting  it,  still,  if  the  plaintiff,  Hannah  Bobinson, 
might  have  avoided  the  accident  by  the  exercise  of  ordi- 
nary care,  and  her  own  carelessness  directly  contributed  in 
producing  the  injury  complained  of,  the  plaintiff  cannot 
recover.*' 

The  other  facts  are  stated  in  the  opinion. 

8*  W.  Scmderson,  for  the  Appellant 

It  is  the  settled  law  of  this  Court,  that  in  cases  of  this 
character,  the  grwvamen  of  the  action  is  the  negligence  d 
the  defendant,  and  hence  that  the  plaintiff  cannot  recover, 
where  his  own  negligence  has  contributed  directly  in  any 
d^ree,  to  the  injury  sustained.  (Richmond  v.  Sacramento 
Valley  Railroad  Co.  18  OaL  851 ;  Gay  v.  Winter,  34  CaL 
163 ;  KUne  v.  C.  P.  R.  B.  Oo.  37  CaL  400 ;  Needham  v.  San 
Francisco  and  San  Jose  Railroad  Co.  37  Cal.  409 ;  Moore  v. 
The  Central  Railroad,  4  Zah.  268;  Runyon  v.  The  Central 
Railroad  Co.  1  Dutcher,  666.) 

The  burden  of  proof  alwayis  rests  upon  the  plaintiff,  and 
it  is  not  enough  for  him  to  prove  that  he  has  sustained  an 
injury  by  the  act  or  omission  of  the  defendant  He  must 
show  in  addition,  that  the  defendant,  in  such  act  or  omis- 
sion, violated  a  duty  resting  upon  him.  (Robinson  v.  Fitch- 
hurg,  etc,  R.  R.  Co.,  7  Gray,  92;  McCully  v.  Clarke,  40 
Penn.  St  399.) 

ITor  is  it  enough  for  him  to  show  that  he  has  sustained 
an  injury  through  the  violation  of  some  duty  resting  upon 
the  defendant  He  must  show,  in  addition,  that  he  him- 
self exercised  ordinary  care  and  caution;  for  if  he  could 
have  avoided  the  injury,  notwithstanding  the  neglect  of  the 
defendant,  he  cannot  recover.     (Parker  v.  Adams,  12  Met- 
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calf,  415  ;  Tisdale  v.  Inhabiianis  of  Norton,  8  Id.  388 ;  Ken- 
nard  v.  Burton,  26  Maine,  39 ;  Rwnyon  v.  The  Central  Bail- 
road  Co.,  suprcu) 

But  it  is  conceded  that  if  the  plaintiff  did  not  exercise 
ordinary  care,  and  yet  did  not  by  the  want  of  it  contribute 
to  produce  the  injury,  he  will  be  entitled  to  recover.  {But- 
ter field  V.  Forrester,  11  East.  60;  Kennard  v.  Burton,  25 
Maine,  39.)  The  same  qualification,  however,  applies  to  the 
liability  of  the  defendant  Although  he  may  have  been 
negligent,  or  omitted  some  act  which  it  was  his  duty  to  per- 
form, yet  if  such  omission  did  not  contribute  to  the  injury 
of  the  plaintiff,  he  is  not  liable.  Hence  it  has  been  held 
that  a  traveler  approaching  a  railroad  track  is  required  to 
use  his  eyes  and  ears,  if  he  would  avoid  the  imputation  of 
negligence,  even  though  the  railroad  company  may  neglect 
the  proper  signals.  (Ernst  v.  Hudson  River  R.  R.  Co.,  39 
N.  T.  61.)  Also,  that  the  negligence  of  the  company  in  not 
ringing  the  bell,  or  sounding  the  whistle,  does  not  excuse 
the  plaintiff  from  the  exercise  of  ordinary  care  and  pru- 
dence in  attempting  to  cross  the  track  of  the  road.  {Wilcox 
V.  Rome,  Watertovm  amd  Og.  R.  R.  Co.,  81  IT.  Y.  358.)  And 
that  one  who  is  approaching  a  railway  crossing  is  not  ab- 
solved from  the  duty  of  looking  up  and  down  the  track  to 
see  whether  a  train  is  approaching,  by  the  omission  to  ring 
the  bell  or  blow  the  whistle ;  and  if  failure  to  take  such  pre- 
cautions contributes  to  any  injury  received  by  him  by  a 
collision  with  trains  running  on  said  railroad,  he  cannot 
recover  for  such  injury.  {Haveths  v.  The  Erie  Railway  Co., 
41  K  Y.  296.) 

So  in  Massachusetts,  where  by  statute  the  drivers  of 
sleighs  are  required  to  use  bells  on  their  harness,  it  was 
held  that  the  plaintiff  could  not  recover,  it  appearing  that 
the  omission  of  the  defendant  to  use  bells  did  not  contrib- 
ute to  the  injury  complained  of.  {Kidder  v.  Inhabitants  of 
Dunstable,  11  Gray,  342.)  It  was  considered  that  the  de- 
fendant was  liable  for  the  penalty  imposed  by  the  statute, 
but  not  for  the  injury  to  the  plaintiff,  if  the  omission  to 
comply  with  the  statute  did  not  contribute  to  produce  it. 

Such  is  the  rule  of  the  statute  of  this  State,  which  re- 
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quires  railroad  corporations  to  keep  a  bell  on  their  engines, 
and  to  ring  it  on  certain  occasions.  For  a  neglect  of  the 
duty  imposed,  the  statute  provides  a  penalty  of  one  hun- 
dred dollars,  and  that  '^  said  corporation  shall  also  be  liable 
for  all  damage  which  shall  be  sustained  by  any  person,  by 
reason  of  such  neglect"  (Section  forty-one  of  the  statute 
in  relation  to  railroad  corporations.)  This  necessarily  im- 
plies that  the  corporation  is  not  liable  for  damages  where 
the  not  ringing  of  the  bell  has  not  contributed  to  produce 
the  injury.  The  evidence  of  contributory  negligence  is 
stronger  than  in  either  of  the  following  cases,  in  each  of 
which  a  judgment  against  the  defendant  was  reversed. 
(The  Toledo  and  Wabash  Railway  Company  v.  Ooddard,  25 
Ind«  185 ;  Wilcox  v.  Borne,  Waiertown  and  Ogdensburg  R.  R. 
Co.,  39  JSr.  Y.  358;  Havens  v.  Erie  Railway  Co.,  41  N.  Y. 
296.) 

There  having  been  no  special  damage  proved,  there  was 
no  basis  for  the  jury  to  act  on,  except  what  the  Court  gave 
them,  their  own  sense  of  right.  The  verdict  was  therefore 
obviously  the  result  of  passion  or  prejudice.  Upon  this 
point  I  take  the  following  report  of  an  English  case,  from 
Van  Nostrand's  Engineering  Magazine  for  June,  1870,  at 
page  617 : 

'^  At  the  Liverpool  Assizes,  on  Saturday,  a  piano  dealer 
and  tuner  of  pianos  said  to  be  earning  three  hundred 
pounds  (£300)  per  annum,  claimed  damages  for  such  in- 
juries received  in  an  excursion  train  on  the  London  and 
North  Western  Railway,  as  incapacitated  him  for  the  pur- 
suit of  his  calling.  Mr.  Justice  Bbjstt,  in  addressing  the 
jury,  said  that  if  sufferers  from  railway  accidents  got  an- 
nuities equal*  to  their  prospective  earnings,  it  would  be 
impossible  for  the  companies  to  carry  on  their  business. 
Both  parties,  he  held,  should  share  the  consequences  of  an 
ordinary  liability  to  accident,  and  bearing  this  fact  in  mind, 
as 'Well  as  the  fact  that  railway  companies  were  compelled 
to  carry  passengers,  the  jury  should  assess  damages  accord- 
ingly. The  award  of  tie  jury  was  six  hundred  pounds 
(£600).'' 

Thus  the  jury  allowed  him  his  prospective  earnings  for 
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two  years.  In  the  present  case  the  jury  have  allowed  the 
plaintiff  a  sum  equal  to  her  prospective  earnings  for  more 
than  twenty  years. 

In  actions  for  injuries  to  persons  or  p/operty  it  must  ap- 
pear from  the  complaint,  either  by  direct  averment  or  the 
nature  of  the  case  stated,  that  the  plaintiff  was  not  in  fault 
In  support  of  the  negative  of  this  proposition,   counsel 
upon  tlie  other  side  have  cited  a  number  of  cases,  all  of 
which,  with  a  single  exception,  are  not  in  point.     (May  v. 
Hanson,  5  Cal.  360;  Finn  v.  Vallejo  Street  Wharf y  7  Cal. 
258 ;  Richmond  v.  8.  V.  B.  Co.  18  CaL  861 ;  Gay  v.  Winter, 
34  Cal.  158 ;  Needham  v.  S.  F.  &  S.  J.  B.  Co.  87  CaL  409, 
and  Johnson  ▼.  The  Hudson  B.  B.  Co.  20  N.  Y.  78.)    All 
these  deals  with  the  question  of  evidence,  and  do  not  touch 
at  all  upon  the  question  of  pleading.     So  far  as  the  first 
two  hold  that  the  burthen  of  proof  as  to  the  negligence  of 
the  plaintiff,  if  any,  is  upon  the  defendant,  they  have  been 
overruled  in   the  other  and  later  cases  cited.     Smith  v. 
Eastern  B.  B.  Co.  36  N.  H.  366,  and  Taylor  v.  Day,  16  Vt. 
666,  merely  hold  that  a  complaint  whidi  does  not  contain 
an  averment  that  the  plaintiff  was  without  fault,  is  good 
after  verdict,  a  doctrine  which  is  not  only  wholly  inapplica- 
ble to  our  own  system  of  practice,  but  in  direct  opposition 
to  it.    Under  our  practice,  the  objection  that  the  complaint 
does  not  state  a  cause  of  action  may  be  taken  at  any  stage 
of  the  action  —  after  verdict  as  well  as  before  —  from  which 
it  necessarily  results  that  there  is  no  cure  for  a  bad  com- 
plaint, except  amendment.    In  Cough  v.  Bryan,  2  Mees.  & 
Welsh.  770,  and  Bridge  v.  Grand  Junction  B.  B.  Co.  3  Id. 
244^  no  point  was  made  as  to  the  sufficiency  of  the  declara- 
tion.    The  defendants  pleaded  the  negligence  of  the  plain- 
tiffs, and  the  plaintiffs  demurred  to  the  pleas,  and  the  pleas 
were  held  bad. 

The  decision  in  Wolfe  v.  Supervisors  of  Bichmond,  11  Abb. 
Pr.  R.  270  —  the  only  case  cited  by  counsel  which  deals 
directly  with  the  question  of  pleading — is  entitled  to  no 
more  weight  as  authority  than  would  be  the  decision  of  a 
Judge  of  the  District  Court  of  this  State.  As  an  argu- 
ment the  opinion  Ib  worthless^  for  it  oontaina  no  satisfao- 
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tory  discussion  of  the  question.  The  great  weigkt  of  au- 
thority is  in  favor  of  the  doctrine  that  the  burthen  of  proof 
is  on  the  plaintiff  to  show  himself  blameless,  and  I  under- 
stand such  to  be  the  settled  doctrine  of  this  Court.  {Gay 
V.  Winter,  34  Cal.  153 ;  Needham  v.  8.  F.  &  S.  J.  B.  Co.,  37 
Id.  422;  Kline  v.  C.  P.  B.  Co.,  37  Id.  406.)  The  same 
doctrine  prevails  in  Indiana,  and  in  that  State  its  natural 
sequence — that  the  plaintiff  was  not  in  fault  must  be  aver- 
red— ^has  been  repeatedly  declared.  (The  Michigan  South- 
em  and  Northern  Indiana  B.  B.  Co.  y.  Lantz,  29  Ind.  528 ; 
The  Evansville  and  Crawford^ille  B.  B.  Co.  v.  Dcxicr,  24 
Id.  511;  The  Indianapolis,  Pittsburgh  and  Cleveland  B.  B, 
Co.  V.  Keely's  Adm%  23  Id.  133 ;  The  Evansville  and  Craw- 
fordsville  B.  B.  Co.  v.  HiaU,  17  Id.  102 ;  The  Wayn^,  etc.. 
Turnpike  Co.  v.  Berry,  6  Id.  286;  The  PresiderU,  etc.,  v. 
Dvsouchett,  2  Id.  286 ;  The  Jeffersonville  B.  B.  Co.  v.  Hen- 
drich's  Adm%  26  Id.  228 ;  The  Toledo  W.  &  W.  B.  Co.  v. 
Bevin,  26  Id.  443.)  The  same  rule  prevails  in  Illinois. 
(The  Chicago,  B.  &  Q.  B.  Co.  v.  Hazzard,  26  HL  873-6 ; 
Oalena  &  C.  U.  B.  B.  Co.  v.  Fay,  16  Id.  558.) 

Dudley,  Budd  dk  Sccmiker,  for  the  Bcspondent. 

If  the  plaintiff  is  guilty  of  negligence  in  going  upon  a 
railroad  track,  yet  the  company  are  boimd  to  exercise  rea- 
Bonable  care  and  diligence  in  the  use  of  their  road;  and  if 
for  want  of  that  care  the  plaintiff  is  injured,  the  company 
is  liable.  (Bichmond  v.  Sacramento  B.  B.  Co.  18  CaL  351 ; 
Needham  v.  S.  F.  &  S.  J.  B.  B.  Co.  37  Cal.  409.)  It  is  not 
every  case  of  negligence  of  the  plaintiff  which  will  preclude 
him  for  recovering  for  an  injury  occasioned  by  the  negli- 
gesice  of  the  defendant  (Broivn  v.  N.  Y.  C.  B.  B.  Co.  31 
Barb.  385.)  Neither  do  we  agree  to  the  proposition  that 
in  such  cases  the  burden  of  proof  is  always  upon  the 
plaintiff  —  that  is,  that  the  plaintiff  must  show  aiBrmatively 
that  his  own  conduct  on  the  occasion  of  the  injury  was 
cautious  and  prudent  This  may  be  inferred  from  the  circum- 
stances in  connection  with  the  ordinary  habits,  conduct  and 
motives  of  men;  and  the  character  of  the  defendant's  neg- 
ligence may  be  such  as  prima  facie  to  prove  the  whole  issue ; 

Cal,  Rips.  XLVIII — tt 
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and  also  the  known  disposition  of  men  heedlessly  to  subject 
themselves  to  difficulty,  is  to  be  taken  into  consideration  in 
determining  the  question.  (Johnson  v.  The  Hudson  R.  B, 
Co.  20  N.  Y.  65;  Shearman  and  Bedfield  on  Negligence, 
Sees.  43-44.)  But  we  can  admit,  for  the  sake  of  the  aigument, 
and  without  prejudice  to  respondent's  theory  of  this  case 
the  rule  of  law,  on'  that  point,  to  be  as  stated  by  appellant's 
counseL  The  plaintiff's  evidence  brought  her  entirely 
within  the  rule,  and  she  gave  positive,  direct  and  affirma- 
tive proof  touching  her  own  conduct  as  well  as  that  of  the 
servants  of  the  corporation  on  the  occasion  of  the  accident 

It  was  the  duty  of  the  engineer,  or  persons  in  chai^ 
of  the  locomotive,  to  look  out  at  the  crossing  to  see  if 
there  was  any  danger  of  a  collision  with  any  one  about 
to  cross  the  track.  (Wilds  v.  The  Htuison  River  BaH- 
road  Co,  33  Barb.  503.)  We  are  aware  that  it  is  com- 
paratively easy  for  counsel  to  point  out  now,  by  the 
light  of  after  events,  and  sitting  in  tranquil  safety,  what 
would  have  been  wise  for  the  plaintiff  to  have  done  * 
then;  but  most  persons  under  such  circumstances  of  in- 
stant, threatening  peril,  act  rather  from  instinct  than  cool 
judgment  and  calm  reasoning.  It  would  be  a  hard  rule  in- 
deed if  the  law  demanded  any  such  impossibility  as  judi- 
cious and  wise  conduct  under  such  circumstances;  and  if, 
as  we  daim,  the  defendant's  n^ligence  had  placed  her  in 
this  imminent  peril,  then  the  defendant  is  answerable  for 
the  consequences,  though  the  plaintiff  did  not  exercise  the 
soundest  discretion  in  her  efforts  to  escape.  (Eldridge  v. 
Long  Island  R.  R.  Co.  1  Sand  S.  0.  R  89;  13  Peters, 
181 ;  Collins  v.  Albany  &  8.  R.  R.  Co.  12  Barb.  492.) 

Instruction  number  four,  which  was  given  at  plaintitPd 
request,  states  the  rule  of  law  correctly,  and  as  laid  down 
by  this  Court,  in  Needham  v.  S.  F.  £  S.  J.  R.  JB.  Co.  (37 
Cal.  409;  Shearman  and  Bedfield  on  ITegligence,  Sec  28.) 
The  instruction  was  applicable  to  the  case  because  it  was 
clearly  proved  at  the  trial  that  the  persons  in  charge  of  the 
locomotive  kept  no  lookout  at  the  street  crossing,  as  they 
were  required  to  do.  Had  they  exercised  reasonable  care 
and    diligence    in    that    respect    alone,    they    could    hsLve 
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avoided  the  accident  For  want  of  such  reasonable  dili- 
gence on  the  part  of  the  company,  the  plaintiff  was  put  in 
imminent  peril,  and  was  not  in  fault  in  attempting  to  cross 
the  track;  hence  her  right  to  recover  is  not  affected,  even 
if  she  did  contribute  to  her  injury.  Under  such  circum- 
stances the  instruction  was  proper,  and  could  not  have 
misled  the  jury. 

The  measure  of  damages  in  such  actions  is  somewhat 
vague  and  uncertain,  hence  it  is  that  the  Court  in  the  case 
of  Coleman  v.  Southwick  (9  John.  N.  T.  44,)  declared  that 
the  damages  must  be  so  excessive  as  to  strike  mankind, 
at  first  blush,  as  being  beyond  all  measure  unreasonable, 
and  such  as  manifestly  show  the  jury  to  have  beec^  actuated 
by  passion  and  prejudice.  In  short,  the  damages  must  be 
flagrantly  outrageous  and  extravagant,  or  the  Court  cannot 
undertake  to  draw  the  line,  for  they  have  no  standard  by 
which  to  ascertain  the  excess. 

In  an  action  to  recover  damages  for  injuries  to  person  or 
property,  it  is  not  necessary  to  aver  in  the  complaint  that 
the  acts  complained  of  did  not  occur  through  the  negligence 
or  carelessness  of  the  plaintiff.  In  support  of  this  point 
we  refer  the  Court  to  the  following  authorities:  May  v. 
Hanson,  6  Cal.  560 ;  Finn  v.  Vallejo  Street  Wharf,  7  Cal. 
253 ;  Bichmond  v.  8.  V.  B.  B.  Co.  18  CaL  851 ;  Gay  v.  Win- 
ter, 34  Cal.  163 ;  Needham  v.  8.  F.  &  8.  J.  B.  B.  Co.  37 
CaL  409 ;  Johnson  v.  The  Hudson  B.  B.  Co.  20  N.  T.  73 ; 
Smith  V.  Eastern  B.  B.  Co.  36  K  H.  356 ;  Oough  v.  Bryan^, 

2  Mees.  k  Walsh,  770 ;  Bridge  v.  Orand  Junct.  B.  B.  Co. 

3  Mees.  &  Walsh,  244;  Taylor  v.  Day,  16  Vt  666;  Wolf  v. 
Supervisors  of  Bichmond,.  11  Abb.  Pr.  270. 

In  the  cases  cited  in  the  fifth  and  seventh  Cal.  Hep.  tliis 
.Court  held  that  'Mt  is  not  incumbent  on  the  plaintiff  to 
prove  the  exercise,  by  him,  of  ordinary  care  to  avoid  the 
injury,  but  the  want  of  it  upon  the  part  of  the  plaintiff  lies 
on  the  defendant;  that  he  who  avers  a  fact  in  excuse  for  his 
own  misfeasance  must  prove  it''  See  also  Beatty  v.  OUmore 
(16  Penn.  468). 
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Tersely  the  whole  of  Lafayette  street  with  the  exception  of 
the  limited  space  between  the  last  car  and  the  trestle-woik. 
If  before  or  after  the  plaintiff  had  commenced  to  cross  she 
had  been  notified  that  the  train  was  about  to  move,  and  a 
proper  pause  had  been  made^  she  would  have  escaped  all 
injury.  But  she  was  not  bound  to  wait  indefinitely  because 
the  train  was  there,  or  to  assume  that  it  might  move  sud- 
denly backward  and  without  notice.  If  the  bell  was  rung, 
this  does  not  of  itself  establish  proper  care  by  the  defend- 
anty  or  a  want  of  such  care  in  the  plaintiff.  She  may  not 
have  heard  the  bell  at  the  other  end  of  the  train^  or,  hear- 
ing it,  may  not  have  accepted  its  sound  as  a  signal  that  the 
cars  were  about  to  move  in  a  direction  the  reverse  of  that 
ordinarily  pursued.  If  there  are  persons  in  front  of  a  loco- 
motive about  to  start)  the  bell  warns  them  to  leave  the  track; 
but  if  they  do  not  leave  it^  the  engineer  is  not  justi^ 
fied  in  driving  his  engine  over  them.  The  bell  is  intended 
to  give  notice  to  all,  but  it  is  the  dut^  of  the  engineer  to 
see  that  all  have  acted  on  the  notice.  Shall  he  run  his 
train  backward  and  be  excused  because  he  did  not,  or 
could  not,  see  those  in  his  way  f  Can  a  railroad  company 
be  relieved  of  any  portion  of  its  responsibility  by  adopting 
a  mode  of  running  its  trains  less  cautious  than  the  usual 
mode?  A  man  should  have  been  stationed  where  he  could 
see  the  rails  in  the  direction  in  which  the  train  was  to 
move,  upon  whose  signal,  that  the  line  was  dear,  the 
engineer  should  have  acted.  The  omission  to  provide  such 
look  out  when  a  train  was  moved  backward,  and  across  a 
street  of  a  populous  city,  is  a  circumstance  of  much  weight 
in  determining  not  only  the  fault  of  the  defendant,  but  the 
question  of  the  plaintiff's  negligence.  It  is  no  defense  to 
)an  action  of  this  kind  that  the  plaintiff  by  his  own  act  has 
contributed  to  his  injury;  it  must  appear  that  by  his  own 
fault  he  has  so  contributed.  And  the  law  regards  the 
plaintiff  as  innocent,  unless  he  has  been  guilty  of  what  has 
been  called  (somewhat  awkwardly)  "ordinary  negligence;" 
that  is,  unless  the  evidence  shows  a  want  of  ordinary  care 
and  prudence  on  his  part  His  failure  to  take  great  care 
is  no  defense.    (Shearman  and  Redfield^  Sec  29.)    The  for- 
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mula  isy  not  that  any  degree  of  negligence  on  the  part  of 
the  plaintiff  which  directly  concurs  in  producing  the  injury 
(however  sli^t)  will  constitute  a  defense;  but  if  the  negli- 
gence of  the  plaintiff,  which  amounts  to  the  absence  of  ordi- 
nary care,  shall  contribute,  in  any  degree,  proximately  to 
the  injury,  the  plaintiff  shall  not  recover.  A  very  timid  or 
cautious  person  would  not  perhaps  have  gone  on  the  track 
as  the  plaintiff  did,  and — as  the  absence  of  great  care  is 
slight  negligence  —  it  may  be  claimed  that,  to  that  extent, 
the  plaintiff  was  negligent  Yet  if  the  person  who  should 
have  been  where  he  could  see  her  had  set  the  train  in 
motion,  the  defendant  would  have  been  liable  in  damages. 
And  this  for  two  reasons:  First,  her  negligence  did  not 
amount  to  the  absence  of  ordinary  care;  and  second,  the 
gross  n^ligence  of  defendant's  servant  in  putting  the  cars 
in  motion,  with  knowledge  of  her  exposed  position,  would 
have  been  the  sole  proximate  cause  of  the  injury.  As  the 
case  stands  there  is  no  proof  that  the  agents  of  defendant 
were  aware  of  the  plaintiff's  presence  on  the  track  —  of  that 
principally  consists  their  culpable  negligence  since  they 
should  have  been  aware  of  it  —  but,  unless  we  can  declare 
that  a  foot-passenger  was  debarred  the  use  of  that  portion 
of  the  street  while  a  train  of  cars  remained  stationary  near 
by,  we  must  conclude  that  the  plaintiff  was  justified  in 
believing  that  she  could  safely  cross  the  track  when  and 
where  she  made  the  attempt.  A  new  trial  should  not  be 
pn^anted  therefore  on  the  ground  that  the  negligence  of  the 
plaintiff  contributed  to  the  hurt  she  sustained. 

But  not  only  do  we  think  that  the  jury  were  justified  in 
finding  that  a  want  of  ordinary  care  on  the  part  of  plaintiff 
did  not  proximately  concur,  with  the  negligence  of  defend- 
ant, in  producing  the  accident,  but  we  are  satisfied  that 
the  jury  could  properly  have  come  to  no  other  conclusion 
on  the  subject.  So  convincing  are  the  proofs  that  if  the 
jury  had  found  to  the  contrary  it  would  have  been  the  duty 
of  the  District  Court  to  set  aside  the  verdict  as  not  sup- 
ported by  the  evidence.  Where  there  is  no  substantial  con- 
flict, and  the  finding  is  contrary  to  the  evidence,  a  new  trial 
should  be  granted.    (Lyle  r.  Rollins,  26  Cal.  437.) 


424  EoBiNsoN  V.  W.  P.  R  R  Co.  [Sup.  Ct 

Opinion  of  th«  Conrt  —  McKlnstry,  J. 

At  the  request  of  the  plaintiff,  the  Court  charged  the 
jury: 

"  In  this  case,  if  you  find  from  the  evidence  that  the  plain- 
tiff was  guilty  of  negligence  in  going  on  the  track  of  defend- 
ant, still  the  railroad  company  was  bound  on  their  part  to 
the  exercise  of  reasonable  care  and  diligence  in  the  use  of 
their  road,  and  the  management  of  the  engine  and  train; 
and  if  you  find  from  the  evidence  that  such  reasonable  care 
and  diligence  was  not  exercised  by  said  company,  their 
agents  or  servants,  in  the  management  of  the  engine  and 
train  at  the  time  of  the  alleged  accident,  and  by  reason 
thereof  the  plaintiff  was  injured  and  lost  her  arm,  as  stated 
and  charged  in  the  complaint,  then  she  is  entitled  to  re- 
cover such  damages  as  you  find  from  the  evidence  she  has 
sustained,  not  exceeding  $20,000/' 

The  plaintiffs  were  not  warranted  in  asking  this  instruc- 
tion. It  was  calculated  by  its  terms  to  impress  the  jury 
with  the  ide^j  that  even  if  the  neglect  of  ordinary  care,  by 
plaintiff,  concurred  as  a  proximate  cause,  in  precipitat- 
ing the  catastrophe,  still  the  defendant  was  responsible,  ii 
its  agents  were  at  fault.  Needham  v.  Ban  Francisco  and  San 
Jose  Railroad  Company  does  not  sustain  the  proposition 
broadly  stated  in  the  instruction;  that  was  a  case  in  which 
the  plaintiff's  negligence  was  remote,  not  proximate.  But 
the  charge  could  not  have  prejudiced  the  defendant.  If 
the  Court  had  instructed  the  jury  that  the  plaintiff  was  noi 
at  fault,  or  was  entitled  to  a  verdict  provided  only  the  de- 
fendant was  guilty  of  negligence,  etc,  this  would  not  have 
been  ground  for  setting  aside  the  verdict,  because  the  jury 
must,  from  the  evidence,  have  found  the  fact  assumed  by 
the  Court;  that  is,  that  the  plaintiff  was  shown  not  to  have 
beni  guilty  of  negligence.  That  question  has  been  settled 
by  this  Court.  (Terry  v.  Sickles,  13  Cal.  427 ;  Pico  v.  Ste- 
vens j  18  Cal.  376.)  In  the  present  case  the  jury  were  told 
that  they  could  disregard  the  legal  consequences  of  a  fact 
(plaintiff's  negligence),  if  they  found  the  fact  to  exist. 
This  was  error ;  but  as  the  jury  could  only  have  found  that 
the  fact  did  not  exist,  the  erroneous  portions  of  the  charge 
did  not  injure  the  defendant 
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The  erroneous  instruction  fell  with  the  fact  on  the  hy- 
pothetical existence  of  which  it  rested,  and  the  defendant 
can  no  more  complain  of  the  instruction  than  if  the  Court 
had  directly  charged  that  the  fact  did  not  exist ;  the  evidence 
being  so  condusive  of  its  non-existence  as  that  a  new  trial 
would  be  granted  if  the  jury  should  find  to  the  contrary. 

If  we  are  correct  in  what  we  have  said,  in  respect  to  the 
effect  of  the  evidence,  the  Court  below  committed  no  error 
in  refusing  the  third,  fourth  and  fifteenth  instructions  re- 
quested by  the  defendant  The  fourteenth  was  properly 
refused,  because  it  does  not  declare  the  law. 

The  Court  gave  to  the  jury  a  number  of  written  instruo* 
tions  prepared  by  the  respective  counsel,  and  then  charged 
them  orally.  The  transcript  reads :  "  Counsel  on  both  sides 
excepted  to  the  charges  given  and  refused.'* 

With  respect  to  written  instructions  prepared  by  counsel 
the  Court  can  protect  itself  from  the  consequences  of  a 
hasty  perusal  and  adoption  of  them,  by  rule  providing  that 
they  shall  be  submitted  to  counsel  on  the  other  side,  and 
be  presented  for  approval  and  settled  before  the  argument 
begins.  An  exception  to  each  of  such  instructions  is  suf- 
ficient in  form.  But  it  frequently  happens  that  the  in- 
structions offered  do  not  cover  all  the  issues  in  the  case,  or 
that,  as  the  argument  proceeds,  new  points  are  made  as  to 
which,  either  because  important  or  calculated  to  mislead, 
the  Court  deems  it  its  duty  to  charge  the  jury.  It  is  the 
common  practice,  therefore,  (after  tie  written  charges  are 
read,)  for  the  Court  to  proceed  of  its  own  motion,  with  an 
oral  charge.  Exceptions  to  the  oral  charge  ought  to  point 
out  the  specific  portions  excepted  to,  and  be  made  at  the 
time,  in  order  that  the  Judge  may  have  an  opportunity, 
before  the  jury  retires,  to  correct  any  error  he  may  have 
inadvertently  fallen  into  in  the  hurry  and  perplexities  of 
the  trial.  (Hicks  v.  Coleman,  26  OaL  122.)  The  party  do- 
•iring  to  except  could  not  complain  of  surprise  while  the 
Practice  Act  of  1851  was  in  operation,  because,  by  the  one 
hundred  and  fifty-sixth  section  of  that  Act,  he  could  have 
the  points  of  law  contained  in  the  charge  reduced  to  wrii 
ing  before  the  jury  retired* 
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In  the  case  before  ub,  if  the  exception  applies  to  the  oral 
charge  at  all,  it  applies  to  it  generally,  and  does  not  point 
to  the  specific  portion  objected  to;  nor  did  the  defendant 
call  the  attention  of  the  Conrt  to  its  error,  if  any,  in  re- 
spect to  the  matter  of  damages,  by  presenting  any  specific 
instruction  with  respect  to  the  same  subject. 

Ill  view  of  all  the  evidence,  we  cannot  say  that  the  dam- 
ages foimd  by  the  jury  are  excessive. 

Judgment  and  order  denying  the  motion  for  a  new  trial 
affirmed. 

The  defendant  filed  a  petition  for  a  rehearing,  and  the 
following  opinion  was  delivered,  denying  the  application. 


By  the  Coubt: 

The  point  presented  in  the  petition  for  rehearing  is 
that  there  is  no  averment  in  the  complaint  that  the  plaintiff 
sustained  the  injury  in  question  without  any  fault  on  her 
part. 

It  would  seem  that  this  omission  has  been  held  to  render 
the  pleading  defective  in  Indiana,  Illinois  and  Maine. 
(Michigan,  etc.,  B.  B.  Co.  ▼.  N.  Y.  B.  Co.  29  Ind.  528 ;  The 
Chicago,  etc.  R.  B.  Co.  v.  Hazard,  26  HI.  378 ;  BuzzeU  v. 
Laconia  Man.  Co.  48  Maine,  113.) 

We  think  the  proposition  that  negligence  on  the  part  of 
the  plaintiff  is  a  matter  of  defense,  to  be  proved  affirma- 
tively by  the  defendant,  unless  it  can  be  inferred  from  cir- 
cumstances proved  by  the  plaintiff,  is  sustained  by  the  better 
reason.  (Shearman  and  Bedfield  on  Negligence,  Sees.  43, 
44 ;  Penn.  Canal  Co.  v.  Beniley,  66  Penn.  St  30 ;  Smoot  v. 
Wetumpka,  24  Ala.  N.  S.  112;  Johnson  v.  Hudson  River 
B.  B.  Co.  6  Duer,  21.) 

In  this  class  of  cases  the  complaint  need  not  allege  thai 
the  injury  was  done  without  fault  of  the  plaintiif.  The 
petition  for  rehearing  is  denied. 
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[Ntt.  Mil.] 

THE  PEOPLE  V.  J.  S.  CONE  aot  th«  Eeai,  Estate 

Assessed. 

AaaaBBMKn  or  Land  vob  Tazm. —  An  tneMment  at  a  Urce  tract  of 
land  for  taxes,  under  the  Aet  of  1861,  which  deacrtbet  the  whole  tract 
fej  metes  and  honnda,  and  then  OKcepta  from  the  tract* parcels  of  the 
same  which  had  prevlonsly  been  conyeyed,  hat  does  not  describe  the  ex- 
cepted portions  by  metes  and  bounds,  nor  In  any  manner,  except  by  a 
reference  to  recorded  deeds,  la  Told  on  Ita  face. 

Complaint  in  Action  fob  Tax. —  The  fortieth  section  of  the  Revenne 
Act  of  1861,  which  provides  that  a  complaint.  In  an  action  to  recover  a 
tax,  need  not  follow  the  description  of  the  property  as  found  In  the 
assessment,  only  permits  a  different  description  of  the  property  In  the 
complaint  from  that  contained  In  the  assessment,  bat  does  not  obviate 
the  necessity  of  showing  on  the  trial  a  valid  assessment  of  the  same 
land  described  In  the  complaint 

Appeal  from  the  District  Courts  Second  Judicial  Dia- 
tricti  County  of  Tehama* 

Action  to  recover  the  sum  of  one  thousand  six  hundred 
and  eighty-nine  dollars  and  eighty-seven  cents,  for  the  tax 
of  the  year  1870.  The  District  Attorney^  in  the  complaint, 
first  described  the  whole  tract  of  land  by  metes  and  bounds, 
and  then  gave  a  particular  description  by  metes  and  bounds 
of  each  excepted  parcel^  as  given  in  the  deeds  conveying  the 
same,  referring  to  the  page  of  the  record  of  each  deed.  On 
the  trial  he  produced  in  evidence  the  assessment  mentioned 
in  the  opinion.  The  defendant  objected  to  the  assessment 
being  received  in  evidence;  the  Court  overruled  the  ob- 
jection, and  the  defendant  excepted.  The  plaintiff  obtained 
judgment  and  the  defendant  appealed. 

Charles  P.  Braynard  and  Creed  Haymond,  for  the  Ap- 
pellant. 

Assessments  must  be  made  in  strict  conformity  with 
the  statute.  The  strictest  obedience  is  required  to  every 
statutory  direction  in  the  mode  of  assessing,  the  manner  of 
making  the  assessment  roll,  the  form  thereof^  etc   If  there 
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is  any  deviation  from  the  direction  of  the  statute,  the  aa- 
sesament  is  wholly  void.  (People  v.  Sneath  dk  Arnold,  28 
Cal.  615 ;  Moss  v.  Shear,  25  CaL  46 ;  Kelsey  v.  Abbott,  13 
Cal.  619 ;  Smith  v.  Davis,  30  CaL  686 ;  Blainer  v.  Davis,  32 
Cal.  331 ;  Blackwell  m  Tax  Titles  84,  et  seq.;  Id.  738;  Id. 
140-150.) 

The  assessment  was  insufficient,  and  was  not  in  conform- 
ity with  the  statute.  Section  twenty  of  the  Bevenue  Law 
(Hittel  2,  p.  6169),  requires  that  land  shall  be  described 
by  metes  and  bounds^  and  that  the  township,  where  situated, 
shall  be  given.  (Liichman  et  al.  v.  Clark,  14  CaL  181; 
Kelsey  v.  Abbott,  13  Cal.  609 ;  High  v.  Bhoemaker,  22  CaL 
371,  et  seq.;  People  v.  Pearis,  87  Cal.  261.) 

The  description  pretends  to  give  certain  metes  and 
bounds.  The  whole  tract  of  land  comprised  within  these 
metes  and  bounds  is  assessed,  ^'excepting  therefrom  that 
portion  of  about  eight  thousand  acres,  sold  by  Job  Dye  to 
F.  W.  Fratt  and  T.  R  King,"  etc.  This  form  of  assess- 
ment has  been  many  times  held  by  this  Court  as  void. 
The  complaint  even  would  have  been  fatally  defective  if  it 
described  the  land  assessed  by  giving  its  metes  and  bounds, 
etc,  less  certain  lots  sold  out  of  the  same,  without  giving 
the  location  and  boundaries  of  the  lots  sold.  The  assess- 
ment roll  does  not  give  the  boundaries  of  the  lots  sold  out 
of  the  entire  tract,  and  is  therefore  void.  (People  v.  Mari- 
posa Company,  31  CaL  196;  People  v.  Pico,  20  CaL  695; 
People  V.  Holliday,  25  CaL  304.) 

P.  B.  Nagle,  District  Attorney  of  Tehama  County,  for  the 
Respondent 

The  complaint  describes  the  property  as  being  situate  in 
Antelope  Township,  County  and  State  aforesaid,  etc  Sec- 
tion forty  (par.  6189)  of  the  Eevenue  Laws,  under  which 
this  action  is  brought  (see  2d  Hittell's  (Jen.  Laws), 
authorizes  the  District  Attorney  to  make  a  correct  descrip- 
tion of  the  land  than  can  be  found  in  the  assessment-rolL 
The  land  is  sufficiently  described  in  the  complaint.  Coun- 
sel for  appellant  refer  to  paragraph  six  thousand  one  hun- 
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dred  and  sixty-nine  (Sec  20,  2d  HittelPs  Gteneral  Laws), 
and  say  the  land  should  be  described  by  metes  and  bounds. 
The  second  subdivision  of  that  section  reads  as  follows, 
viz. :  "  All  real  estate  and  improvements  taxable  ♦  ♦  ♦ 
*  *  described  by  metes  and  bounds,  or  by  common  des- 
ignation, or  namey^'  has  been  strictly  complied  within  the 
complaint,  and  is  as  follows:  ''Said  ranch  herein  assessed 
is  variously  known  as  the  '  Dye  Banch,'  '  Antelope  Banch/ 
'  Bancfao  el  Primier  Canon.'  '* 

• 

By  the  Court,  Oeookbtt,  J,: 

The  assessment  sought  to  be  enforced  in  this  action  it 
void  on  its  face.  It  describes  by  metes  and  bounds  a  large 
tract  of  land  as  that  which  is  assessed;  but  excepts  from 
the  assessments  several  parcels  of  the  larger  tract  which 
had  been  previously  conveyed,  and  the  excepted  portions 
are  not  described  by  metes  and  bounds,  nor  in  any  manner, 
except  by  a  reference  to  the  recorded  deeds.  It  is  impoe* 
sible  to  ascertain  from  the  assessment,  <m  its  face,  what 
particular  lands  were  intended  to  be  assessed  and  what  ex- 
cepted. In  order  to  determine  with  any  reasonable  cer* 
tainty  the  particular  tract  assessed,  it  would  be  necessary 
to  make  a  laborious  search  of  the  records,  and  possibly  to 
invoke  the  aid  of  a  surveyor.  The  deeds  referred  to  in  the 
assessment  might  prove^  on  examination,  to  be  so  vague  in 
the  descriptive  calls,  as  to  leave  it  doubtful  what  lands  they 
included*  The  assessment  was  made  under  the  Bevenue 
Act  of  May  17, 1861,  the  twentieth,  section  of  which  requires 
that  real  estate  situate  without  the  limits  of  a  city  or  incor- 
porated tovm  shall  be  described  on  the  assessmentrroU  '^  by 
metes  and  boimds,  or  by  common  designation  or  name; 
*  «  •  giving  the  number  of  acres  as  nearly  as  can  be 
conveniently  ascertained,  and  the  location  and  township 
where  situate.''  This  assessment  does  not  attempt  to  de- 
scribe the  land  '^  by  conmion  designation  or  name;''  and  for 
the  reasons  already  stated,  it  does  not  describe  it  by  metes 
and  bounds.  If  it  be  sufficient  to  describe  the  excepted 
portions  only  by  reference  to  recorded  deeds,  it  would  be 
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equally  competent  to  describe  the  tract  assessed  in  the 
same  mamier;  and  no  one,  I  apprehend,  would  claim  that 
an  assessment  which  described  the  land  not  otherwise  than 
by  reference  to  a  deed  of  conveyanoe,  would  be  valid. 
On  the  contrary,  the  statute  requires  that  the  description, 
either  by  common  designation,  or  name,  or  by  metes  and 
bounds,  shall  appear  on  the  face  of  the  assessment^roU;  so 
that  by  inspecting  it,  the  owner  and  all  other  persons  may 
know  what  particular  land  is  assessed.  This  assessm^it  is 
void  for  a  failure  to  comply  with  the  statute  in  this  respect. 
(People  V.  Pico,  20  Cal.  595 ;  People  v.  Maripoaa  Co.,  31  Id. 
I960 

The  District  Attorney  suggests  that  if  this  method  of 
assessing  large  ranches,  numerous  parcels  of  which  have 
been  sold  and  conveyed,  is  not  valid,  it  will  be  impossible 
to  assess  them  at  all.  But  we  do  not  so  regard  it  It  may 
impose  additional  labor  on  the  Assessor;  but  it  is  certainly 
not  impracticable  to  describe  the  whole  ranch  by  conmion 
designation,  or  name,  or  by  metes  and  bounds,  and  then 
except  out  of  it  the  several  parcels  conveyed  by  recorded 
deeds,  giving  the  metes  and  bounds  of  each  parcel,  as 
found  in  the  deed.  But  if  it  be  convenient,  or  even  impracti- 
cable, under  existing  statutes,  to  assess  lands  so  situated,  the 
remedy  must  be  sought  from  the  L^slature. 

The  fatal  defect  in  this  assessment  was  not  and  could 
not  be  cured  by  a  better  description  in  the  c(»nplaint 
Section  forty  of  the  Act  provides  that  in  the  complaint 
^'  it  shall  not  be  necessary  to  follow  the  description  of  the 
properly  as  made  in  the  assessment,  and  the  description  in 
the  complaint  shall  be  deemed  sufficient  if  it  can  be  ascer- 
tained therefrom  what  land  and  improvements,  or  either,  is 
intended."  The  only  effect  of  this  provision  is  to  authorize 
a  different  description  in  the  complaint  of  the  land  assessed 
from  that  in  the  assessment  It  is,  however,  none  the  less 
essential  to  produce  a  valid  assessment  of  the  same  land 
described  in  the  complaint  It  may  be  differently  de- 
scribed, but  it  must  be  the  same  land;  and  the  description 
in  the  assessment  muat  conform  substantially  to  the  statate. 
Otherwise  the  action  cannot  be  maintained,  however  pei^ 
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feet  the  description  in  the  complaint  There  can  be  no  re- 
covery without  a  valid  assessment. 

The  assessment  being  void  on  its  face,  the  Court  below 
erred  in  holding  it  to  be  valid. 

Judgment  reversed  and  cause  remanded,  with  an  order 
to  the  Court  below  to  dismiss  the  action.  Semittitur  forth- 
with. 


INo.  8,740.] 


THE  PEOPLE  V.  ISAAC  HYDE,  E.  F.  NORTHAM,  R. 
B.  WOODWARD,  J.  S.  CONE,  THE  ANTELOPE 
RANCH  AND  MILL  COMPANY,  ato  thb  Rral 

ESTATX  DESOBIBSD  IN  THB  COMPLAINT. 

OOMPLUMT  TO  Rbcotsb  Taz.— A  Complaint  In  an  aetloi  to  roeorer  a  tax, 
whicb  allegea  that  a  portion  of  the  real  estate  aeiewed  to  the  defendants 
belonged  to  other  persons,  doee  not  state  a  eanae  of  action. 

Abbbssmuit  fob  Tax. —  An  assessment  for  a  tax,  In  which  fifteen  thou- 
sand and  eighty  acres  of  land  are  assessed  hy  qoantltj  and  bonndarles, 
excepting  therefrom  a  portion  thereof  bttort  sold,  wIthOBt  a  description 
cf  the  excepted  portieo*  to  toM. 

Appxal  from  the  Distriet  Onfoit,  Seocmd  Judicial  Dis- 
trict^ Tehama  Coimty. 

Action  to  leooyer  a  tax. 

The  following  is  the  description  contained  in  the  asaess- 
ment,  of  the  land  assessed : 

**  Fifteen  thousand  one  htmdied  and  eighty  acres  of  land, 
commencing  at  Sacramento  river  at  the  month  of  Antelope 
Creek;  thence  following  the  middle  of  said  river  six  hun- 
dred and  thirty-two  and  forfy-nine  one-hundredths  chains 
distant  in  a  straight  line  from  point ;  thence  north  forty-eight 
and  a  half  east,  four  hundred  and  ninety-six  chains ;  thence 
south  forty-eight  and  a  half  east,  six  hundred  and  thirty- 
two  and  four  one-hundredths  chains ;  thence  south  forty-eight 
and  a  half  west,  four  hundred  and  two  chains  to  place 
of  beginning;  excepting  the  portion  of  said  rancho  herein- 
before conveyed  by  Job  F.  Dye  to  Copeland ;  and  also  nine 
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hundred  conveyed  hj  the  company  to  Sanborn  and  H.  C. 
Copeland  —  being  nine  hundred  acres.^ 

The  complaint  described  the  whole  tract,  and  then  con- 
tained a  description  of  the  several  parcels  averred  to  be  ex- 
cepted from  the  general  tract  Firsts  about  eight  thousand 
acres  sold  by  Job  F-  Dye  to  F.  W.  Fratt  and  T.  R.  King. 
Second,  one  hundred  and  sixty  acres  sold  to  D,  W.  Crum- 
ley. Third,  about  five  hundred  and  seventy-four  acres  sold 
by  said  Dye  to  H.  C.  Copeland.  Fourth,  one  hundred 
and  sixty  acres  sold  to  W.  H.  Bahney.  The  complaint 
excepted  three  additional  tracts  by  description,  without 
stating  that  they  had  been  sold. 

The  plaintiff  recovered  judgment  for  three  thousand  four 
hundred  and  seventy-eight  dollars  and  forty-four  cents,  and 
the  defendants  appealed  from  the  judgment,  and  from  an 
order  denying  a  new  trial. 

Charles  P.  Braynard  and  Creed  Haymond,  for  the  Appel- 
lants. 

Assessments  must  be  made  in  strict  conformity  with  the 
statute.  The  strictest  obedience  is  required  to  every  stat*- 
utory  direction  in  the  mode  of  assessing,  the  manner  of 
making  the  assessment  roll,  the  form  thereof,  etc.  If  there 
is  any  deviation  from  the  direction  of  the  statute,  the  assess- 
ment is  wholly  void.  (People  v.  Sneath  it  Arnold,  28  Cal. 
615 ;  Moss  v.  Shear,  25  Cal.  46 ;  Kelsey  v.  Abbott,  18  Cal. 
619 ;  Smith  v.  Davis,  80  Cal.  536 ;  Blatner  r.  Davis,  82  Cal. 
831 ;  Blackwell  on  Tax  Titles,  84  et  seq.;  Id.  788 ;  Id.  140- 
150.)  The  description  pretends  to  give  certain  metes  and 
bounds.  The  whole  tract  of  land  comprised  within  these  metes< 
and  bounds  is  assessed,  ^'excepting  the  portion  of  said 
rancho  hereinbefore  conveyed  by  Job  E.  Dye  to  Copeland, 
and  also  nine  hundred  conveyed  by  the  company  to  San- 
borne  and  H.  C.  Copeland,  being  nine  hundred  acres.'' 

This  form  of  assessment  has  been  many  times  held  by 
this  Court  as  void.  The  assessment  roll  does  not  pretend 
even  to  give  the  boundaries  of  the  lots  sold  out  of  the 
entire  tract,  and  is,  therefore,  certainly  void.  (People  ^. 
Mariposa  Company,  81  Cal.  196;  People  v,  Pico,  20  C:^-- 
595;  People  v.  Holliday,  25  CaL  804.) 
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P.  B.  Nagle,  District  Attorney  for  Tehama  County,  for 
the  Kespondent 

The  real  estate  is  correctly  described  by  exterior  bound- 
aries, and,  if  defective  as  to  the  several  portions  sold,  that 
defect  is  supplied  by  the  complaint  The  District  Attorney 
is  authorized  by  2  Hittell  (Sec  40,  par.  6169),  to  describe 
the  property  correctly,  though  insufficiently  described  in  the 
assessment* 

By  the  Court,  MoKinbtbt,  J.: 

Even  though  it  be  assumed  that  the  description  contained 
in  the  assessment  is  sufficient,  the  complaint  alleges  that  a 
large  portion  of  the  lands  assessed  to  the  defendants  be- 
longed, in  fact,  to  other  persons.  But  the  attempted  :.v  rss- 
ment  is  void.     (People  v.  Cane,  aaiie  p.  427.) 

Judgment  and  order  reversed. 


[No.    8,9S7.] 

E.  J.  BALDWIN  V.  FRANCIS  BORNHEIMER  Ain> 
CATHERINE  BORNHEIMER,  his  Whtb,  WILLIAM 
THOMPSON  AKD  E.  A.  LAWRENCE. 

AcKKOWUBDOiCBzrr  OF  TBB  Dbbd. —  The  pretamptlon  Is  that  the  eert!flcate  of 
the  notarj,  of  the  acknowledgment  of  a  deed,  states  the  facts. 

Av  Bbxoe  which  does  mo  Harm. —  A  judgment  will  not  be  disturbed  on 
account  of  error  In  the  admission  of  testimony,  if  the  testimony  ad- 
mitted doea  no  harm. 

AxBMDMBNT  TO  COMPLAINT. —  If  an  attorney  enters  an  appearance  In  n 
case  for  a  person  who  Is  not  named  In  the  complaint  as  a  party  de- 
fendant, after  the  defendant  named  In  the  complaint  has  answered,  and 
by  stlpalation,  the  answer  on  file  Is  considered  as  the  answer  of  the 
party  for  whom  the  attorney  thas  appears,  the  complaint  should  be 
amended  by  inserting  the  name  of  such  party,  and  if  not  amended  befora 
an  appeal  is  taken,  the  Supreme  Court  will  direct  the  Court  below  to 
allow  the  amendment,  even  if  It  affirms  the  Judgment 

WfiDKHcm  IN  Bjkctmbnt.— If,  after  the  defendant  In  ejectment  has 
answered,  raising  issues  on  the  question  of  title,  the  attorney  for  the  de- 
fendant appears  for  a  person  not  made  a  defendant  In  the  comolalntt 
G4L.  Rspa.  XLVIII  — 2S 


434  BAiiDwnr  i;.  Boanhbdobb.  [Sup.  Ct 

Opinion  of  tbe  Coort  —  McKlnstrj,  J. 

and,  bj  ttlpnlatlon,  the  answer  la  considered  as  the  answer  of  tiie 
person  for  whom  the  attorney  thus  appears*  the  party  who  thns  appears 
must  connect  himself  by  CTldence  with  the  title  of  the  original  de- 
fendant, before  he  can  Introduce  evidence  as  to  the  Issues. 
Instbuctions  Rbfcsbd. —  If  the  evidence  does  not  appear  In  the  tran- 
script, the  applicability  of  Instructions  asked  and  refused,  cannot  be 
consldertd  on  appeaL 

E  jECTMEiirT  to  recover  a  lot  in  San  Francisco.  The  origi- 
nal defendants  were  Francis  Bomheimer  and  Catherine 
Bomheimer,  his  wife^  Wm.  Thompson  and  E.  A.  Lawrence. 
One  of  the  defenses  relied  on  was,  that  one  John  Thomas 
had^  in  1866,  fraudulently  procured  the  defendant  Francis 
to  give  him  a  deed  of  ike  demanded  premises,  and  that 
Thomas  had  afterwards  died,  and  the  lot  had  been  sold  at 
administrator's  sale,  and  purchase  by  John  J.  Powers,  who 
had  sold  it  to  the  plaintiff,  and  that  Powers  and  the  plaint- 
iff purchased  with  knowledge  of  the  facts  constituting  the 
fraud.  The  plaintiff  before  the  cause  was  submitted  to  the 
jury  dismissed  the  action  as  to  the  other  defendants, 
and  recovered  judgment  against  Wnu  Thompson  and  Engd 
Bomheimer,  and  they  appealed. 

The  other  facts  are  stated  in  the  opinioiL 

E.  A.  Lawrence,  for  the  Appellants. 

O.  F.  (6  W.  H.  Sharp,  for  the  B6q>ond6ot. 

By  the  Court,  MoBj[nstey,  J. : 

Complaint  in  ejectment.  After  the  usual  denials,  and  a 
plea  of  the  Statute  of  Limitations,  the  defendants,  '^  for  a 
further  and  separate  answer,  by  way  of  cross-complaint," 
set  up:  That  a  deed  of  conveyance,  through  which  the 
plaintiff  deraigned  his  title^  was  obtained  from  the  defend- 
ant I^.  Bomheimer  by  fraud,  and  that  plaintiff  had  notice 
of  the  facts  constituting  the  fraud,  and  prayed  '^  that  said 
title  of  said  plaintiff  be  decreed  to  be  nuU  and  void,  and  to 
be  delivered  up  to  be  canceled,  and  that  defendant  have  sack 
other  and  further  relief  as  shall  be  meet,  etc** 

On  motion  of  defendant's  counsel,  the  issues  presented 
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by  defendant's  answer  herein,  setting  tip  an  equitable  de- 
fense, were  (first)  tried  by  the  Court  without  a  jury. 

The  Notary  Public,  who  certified  to  the  acknowledgment 
of  the  deed  above  mentioned,  was  examined  as  a  witness. 
Having  said  that  he  had  no  distinct  recollection  of  the  par- 
ticular transaction,  he  was  permitted  to  state  that  it  had 
been  his  uniform  custom  to  ask  of  a  party  to  an  instrument, 
if  he  understood  its  contents,  if  the  signature  was  his,  and 
if  he  executed  it  freely  and  voluntarily. 

There  was  no  evidence  which  would  have  justified  the 
Court  below  in  finding  that  F.  Bomheimer  did  not  properly 
acknowledge  the  instrument;  and  the  presumption  is  that 
the  certificate  of  the  ITotary  states  the  facts.  Assuming  the 
evidence  to  have  been  improperly  admitted,  the  testimony 
of  the  Notary  could  not  therefore  have  injured  the  defend- 
ants. 

The  evidence  failed  to  establish  the  fraud  alleged,  and 
utterly  failed  to  show  that  the  grantee  named  in  the  deed 
was  a  party  to  such  fraud,  or  that  the  plaintiff  had  notice  of 
any  fraud* 

The  Court  below  properly  decreed  the  conveyance  to  be 
valid  and  effective.  Subsequently  the  issues  made  by  the 
averment  of  matters  constituting  a  legal  defense  came  on  to 
be  tried  by  a  jury,  duly  empaneled. 

Mr.  Lawrence,  of  counsel,  entered  an  appearance  for 
Engel  Bomheimer,  and  by  stipulation,  the  answer  on  file 
was  considered  the  answer  of  said  Engel.  Engel  Bom- 
heimer was  not  named  originally  in  the  complaint,  and  no 
application  was  made  to  amend,  by  inserting  his  name  as  a 
defendant 

Engel  Bomheimer  offered  to  introduce  ^^the  same  evi- 
dence ^'  which  had  been  given  on  the  part  of  F.  Bomheimer, 
on  the  trial  of  the  issues  presented  by  the  cross-complaint 
and  equitable  defense,  but  did  not  offer  to  prove  that  he 
was  in  any  way  connected  with  the  claim  of  title  of  F. 
Bomheimer.  The  plaintiff's  objection  to  the  evidence  of- 
fered was  properly  sustained.  The  evidence  given  to  the 
jury  does  not  appear  in  the  transcript.  The  applicability 
of  the  instructions  requested  by  defendants  cannot,  there- 
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fore,  be  determined  here.  We  think  the  complaint  should 
be  amended.    (McKinley  v.  Tuttle,  42  CaL  570') 

It  is  ordered  that  the  District  Court  amend  the  complaint 
or  cause  the  same  to  be  amended,  as  of  a  date  prior  to  the 
judgment  in  said  Court,  hy  the  insertion  therein  of  the 
name,  Engel  Bomheimer,  as  a  party  defendant 

Judgment  and  order  denying  new  trial  affirmed,  the  re- 
spondent to  pay  the  costs  of  this  appeal. 

Mr.  Justice  Kiles  did  not  express  an  opinion* 


(No.  10400.] 

THE  PEOPLE  V.  BARTLETT  FEEEL. 

DiSTiircTiON  BCTWKBK  MusDn  AHD  MANSLAuoHnHL — WbethoT  ft  homlcldi 
amoants  to  murder  or  to  mmnilaugtater  merely,  does  not  depend  npon 
the  presence  or  abaenee  of  tbe  Intent  to  kill. 

IDBM.— In  either  murder  or  manslaoshtor,  there  may  be  a  preee&t  IntenttOB 
to  kill  at  the  moment  of  the  commlMlon  of  the  act 

AppeaTi  from  the  District  Court  of  the  Third  Judicial 
District^  City  and  County  of  San  Erancisco. 

The  defendant  was  indicted  for  the  crime  of  murder, 
alleged  to  have  been  committed  at  San  Francisco,  on  the 
first  day  of  November,  1878,  by  killing  one  Edward  W. 
Allen.  Allen  kept  a  saloon,  and  a  crowd  of  persons  having 
collected  there  so  as  to  obstruct  his  doorway,  he  went  from 
his  place  behind  the  bar  with  a  cane  or  stick  to  clear  the 
passage-way.  A  difficulty  took  place,  during  which  he  was 
killed.  The  defendant  claimed  to  have  been  justified,  but 
the  testimony  was  of  such  a  character,  that  it  became  a 
question,  if  he  was  not  justified,  whether  the  ofFense  was 
murder  or  manslaughter.  The  defendant  was  convicted  of 
murder  in  the  second  degree,  and  appealed. 

C  B,  Darwin,  for  the  Appellant,  argued  that  if  there 
was  no  intention  to  kill,  there  was  no  crime  unless  there 
was  criminal  negligence. 
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AUameif^eneral  Love,  for  the  People. 

By  the  Court,  Nilbs,  J. : 

The  Court  instructed  the  jury  as  follows:  **  You  will  also 
observe  that  the  difference  between  murder  and  man- 
slaughter is,  that  in  manslaughter  there  is  no  intention 
whatever  either  to  kill  or  to  do  bodily  harm.  The  killing 
is  the  unintentional  result  of  a  sudden  heat  of  passion,  or 
of  an  unlawful  act  committed  without  due  caution  or  cir^ 
eumspection." 

This  is  clearly  erroneous.  Whether  the  homicide  amounts 
to  murder  or  to  manslaughter  merely,  does  not  depend  upon 
the  presence  or  absence  of  the  intent  to  kilL  In  either 
case  there  may  be  a  present  intention  to  kill  at  the  moment 
of  the  commission  of  the  act  But  when  the  mortal  blow 
is  struck  in  the  heat  of  passion,  excited  by  a  quarrel,  sud- 
den, and  of  sufficient  violence  to  amount  to  adequate  provo- 
cation, the  law,  out  of  forbearance  for  the  weakness  of 
human  nature,  will  disregard  the  actual  intent  and  will 
reduce  the  offense  to  manslaughter.  In  such  case,  although 
the  intent  to  kill  exists,  it  is  not  that  deliberate  and  mal- 
icious intent  which  is  an  essential  element  in  the  crime  oi 
murder. 

Under  the  circumstances  of  this  case,  as  shown  by  the 
testimony,  it  was  important  that  the  distinctions  between 
the  several  grades  of  homicide  should  be  correctly  stated  to 
the  jurj.  They  could  hardly  fail  to  be  misled  hj  the  erro- 
neous instruction  we  have  noticed. 

Several  other  points  were  made  by  the  counsel  for  de- 
fendant, which  we  do  not  deem  it  necessary  to  discuss. 

Judgment  and  order  reversed,  and  cause  remanded  foi 
a  new  triaL 
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[No.  8,791.1 

R  G.  SNEATH  v.  MARTIN  GRIFFIN,  R.  A.  Mo- 

DONELL  AND  ALEX.  MOORR 

Wnmv  Pabtt  hat  bb  Declammd  Bound  bt  a  Judombnt. —  If  Judgment  li 
rendered  agalnet  a  party  npon  eereral  promissory  notes  signed  Ixy  him, 
and  one  of  the  notes  Is  also  signed  hy  two  other  persons  who  are  made 
parties  defendant,  bat  are  not  serred  with  process  and  do  not  appear, 
such  other  persons  may  he  brought  Into  Court  to  show  cause  why  they 
should  not  be  bound  by  the  judgment,  to  the  extent  of  the  note  which 
they  signed,  and  they  may  be  declared  bound  by  It 

Appeal  from  the  District  Ooturt,  Fourteenth  Jndidal 
Districty  Comity  of  Placer. 

On  the  sixth  day  of  March,  1870,  the  plaintiff  brought 
suit  against  the  three  defendants  on  three  promissory  notes, 
two  signed  by  defendant  Griffin  alone,  and,  one  signed  by  the 
three  defendants.  Griffin  had  given  a  mortgage  to  secure 
the  notes.  Summons  was  served  on  Griffin  alone,  and  de- 
fendants McDonell  and  Moore  did  not  appear.  Judgment 
by  default  was  rendered  against  Griffin,  and  the  Sheriff 
sold  the  mortgaged  property,  and  reported  a  deficiency  of 
one  thousand  two  hundred  and  ninety-four  dollars  and  ten 
cents,  which  was  docketed  by  the  Clerk.  On  the  16th  of 
December,  1872,  the  plaintiff  procured  a  summons  which 
was  served  on  the  defendants  McDonell  and  Moore,  re- 
quiring them  to  appear  and  show  cause  why  they  should 
not  be  bound  by  the  judgment  to  the  extent  of  the  note 
which  they  had  signed.  On  the  trial  the  only  evidence 
introduced  was  the  promissory  notes,  the  judgment,  the 
order  of  sale,  Sheriff's  report,  and  docket  entry  of  the  un- 
satisfied balance.  The  £!ourt  entered  judgment  in  favor  of 
dofoiidants  Moore  and  McDonell,  and  the  plaintiff  ap- 
pealed* 

Myres  &  Fellows,  for  the  Appellant 

The  other  two  notes  cut  no  figure;  the  judgment  against 
Griffin  being  for  the  sum  of  all  the  notes,  is  no  less  a  judg- 
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ment  against  him  for  the  sum  of  this  particular  note,  signed 
by  Moore  and  McDonell,  and  the  case  stands  precisely  as 
it  would  had  there  been  no  other  note  in  it 

Hale  (6  Craig,  for  the  Bespondent 

By  the  Court,  McKinstby,  J.: 

For  the  reasons  stated  in  the  brief  of  counsel  for  appel- 
lant, the  judgment  and  order  should  be  reversed,  and  the 
District  Court  should  order  and  adjudge  the  defendants, 
McDonell  and  Moore,  bound  by  the  original  judgment  to 
the  extent  of  six  hundred  and  thirtyHBeven  dollars  thereof. 

So  ordered. 

Mr.  Chief  Justice  Walulob  did  not  express  an  opinion. 


[No.  8,688.] 


CHRISTIAN  F.   A.   DAMBMANN  v.   PATRICK   J. 
WHITE  AND  HENRY  BRESLAUER. 

OoMFLAiNT  BT  AssiONBi  UT  Bankbdrct.— Ib  proceedings  tn  tMLDkruptey, 
the  legal  title  to  the  property  of  the  hanknipt  Teete  In  the  ftseignee,  ind 
In  an  action  brought  Ixy  the  aaelgnee  to  recorer  the  assets  of  the  bank- 
nipt.  It  la  not  necessary  to  arer  In  the  complaint,  the  bankruptcy  of 
the  bankmpt,  nor  the  appointment  of  the  plaintiff  as  assignee ;  bnt  It  is 
fnlBcient  to  allege  that  the  plaintiff  owns  the  property.  The  facts  by 
which  the  assignee  acquired  the  property  aro  not  ultimate,  bat  probative 
facts. 

Action  bt  Assiawn  xh  Bankbuptct. —  In  an  action  by  an  assignee  In  bank- 
mptcy  to  recover  the  assets  of  the  bankmpt,  the  plaintiff  may  prove  the 
bankruptcy,  and  his  appointment  as  assignee,  under  a  general  allega- 
tion In  the  complaint,  that  he  owns  the  goods. 

Suit  bt  Assignbb  in  Bankbuptct  against  a  Stbanobb. —  Although  an 
assignee  In  bankruptcy  holds  the  legal  title  to  the  property  of  the  bank- 
rupt when  recovered,  In  trust  for  the  purposes  specified  In  the  statute, 
still,  as  between  him  and  a  stranger,  he  holds  the  title,  and  may  assert 
It  In  the  same  form  of  action  as  though  he  owned  the  fee. 

Pboop  in  Action  bt  Absionsb  in  Bankbuptct. —  In  sn  action  by  the  as- 
signee In  bankruptcy  against  a  stranger  to  recover  the  assets  of  the 
bankrupt*  it  Is  not  necessary  for  the  plaintiff  to  prove  his  appointment 
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ai  assignee,  nor  all  the  stepe  taken  In  the  proceedings  in  hankroptey. 
bat  after  proof  of  the  adjudication  In  bankmptcj,  a  copy  of  the  aasign- 
ment  is  eyldence  of  the  assignee's  title. 

DspoaxTioK  OF  ▲  WiTNxaa  our  of  tbb  8TA«B.^In  an  application  for  a 
commission  to  take  the  deposition  of  a  witness  residing  oat  of  the  StatSb 
it  is  saffldent  to  serv«t  on  the  opposite  party  the  copy  of  an  order  of  the 
Court  or  Judge,  requiring  the  party  to  show  cause  en  a  day  named  why 
a  commission  should  not  issue.  No  other  notice  la  required.  If  the 
day  named  is  less  than  the  flye  days  required  for  notice  hy  the  statute, 
the  order  and  the  issninc  of  the  commission  are  eqniyalent  to  an  order 
shortening  the  time. 

IiMiM. —  The  commission  to  take  a  deposition  need  not  state  on  ita  face  that 
the  person  to  whom  it  Issued  was  a  Judge  or  a  Justice  of  the  Poaea. 

ImiH. —  The  presumption  Is,  that  on  granting  the  eommiss1on«  the  Jndga 
who  ordered  it  performed  his  duty,  and  directed  It  to  a  person  who  was 
qualified  to  execute  it 

Aasxoxu  IN  Bankbuptct  cak  Sua  xh  Stati  Coust.—  An  asaigneo  In  bank- 
ruptcy can  maintain  an  action  in  a  State  Court  to  recoTcr  porsonal 
property  or  damages  tlierefor  disposed  of  by  the  bankmpt  In  fmnd  of 
the  bankrupt  law. 

Appeal  from  the  District  Courts  Fourth  Judicial  Dis- 
trict City  and  County  of  San  Francisco. 

The  complaint  was  as  follows: 

Christian  F.  A.  Dambmann,  plaintiff  in  this  suit,  assignee 
of  the  estate  and  effects  of  Oscar  Beinstein  and  Simon 
Manlocky  bankrupts  under  the  statute  of  the  United  States, 
complains  of  Patrick  J.  White  and  Henry  Breslauer,  de- 
fendants, and  alleges  against  them  as  follows: 

Heretofore,  to  wit:  On  or  about  the  thirty-first  day  of 
March,  in  the  year  eighteen  hundred  and  sixty-nine,  at  the 
City  and  County  of  San  Francisco,  the  plaintiff  was  pos- 
sessed as  of  his  own  property,  as  such  assignee  aforesaid, 
of  the  following  goods  and  chattels,  to  wit:  One  hundred 
Marseilles  quilts,  fifteen  hundred  pair  of  men's  woolen  half 
hose,  forty  coats,  twenty  vests,  one  thousand  merino  shirts, 
one  thousand  merino  drawers,  and  four  thousand  yards  of 
linen  check,  said  goods  and  chattels  then  and  there  being 
of  the  value  of  three  thousand  dollars. 

That  on  or  about  the  day  last  aforesaid,  at  the  City  of 
San  Francisco,  aforesaid,  the  defendants  unlawfully  took 
and  disposed  of  said  goods  and  chattels  above  mentioned 
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and  described,  which  were  then  and  there  of  the  value  of 
three  thousand  dollars. 

That  on  the  day  and  year  last  aforesaid,  at  the  place 
aforesaid,  the  defendants  unlawfully  took  and  converted  and 
disposed  of  said  goods  to  their  own  use^  to  the  damage  of 
the  said  plaintiff,  as  such  assignee  as  aforesaid,  of  three 
thousand  dollars. 

Wherefore  the  plaintiff,  assignee  as  aforesaid,  prays  judg- 
ment for  three  thousand  dollars  and  costs. 

The  defendants  demurred  to  the  complaint  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action, 
but  the  demurrer  was  overruled.  The  defendants  then  an- 
swered, denying  the  allegations  of  the  complaint.  On  the 
trial,  the  counsel  for  the  plaintiff  made  the  following  open- 
ing  statement : 

That  the  property  in  question  in  this  suit,  consisting  of 
five  cases  of  clothes  and  dry  goods,  was  shipped  from  New 
York  to  San  Francisco  on  the  let  of  October,  1868,  by 
Beinstein  &  Mamlock,  who  were  then  the  owners  of  said 
goods;  that  on  the  2l8t  day  of  O^ober,  1868,  certain  pro- 
ceedings in  bankruptcy  were  taken  against  Beinstein  & 
Mamlock  in  the  United  States  District  Court  for  the  South- 
em  District  of  New  York ;  that  under  these  proceedings 
Beinstein  &  Mamlock  were  declared  bankrupts,  and  that  on 
the  26th  day  of  March,  1869,  an  assignment  of  their  prop- 
erty was  executed  under  the  Bankrupt  Law  to  the  plaintiff 
in  this  suit  That  on  the  7th  day  of  January,  1869,  the  de- 
fendant Breslauer,  who  had  commenced  suit  in  the  Fourth 
District  Court  against  said  Beinstein  &  Mamlock,  issued 
an  attachment  therein,  and  placed  the  same  in  the  hands 
of  the  defendant.  White,  who  was  then  Sheriff  of  the  jOity 
and  County  of  San  Francisco,  with  instructions  to  attach 
the  property  in  question ;  that  the  defendants  thereupon  at- 
tached said  property  then  being  in  the  Pacific  Mail  Steam- 
ship Company's  Office,  and  the  same  was  subsequently  sold 
under  execution  in  said  suit  by  the  defendant  White,  and 
the  proceeds  of  sale,  deducting  fees  and  expenses  were  paid 
over  to  defendant  Breslauer;  that  the  goods  were  sold  at 
Sheriff's  sale,  for  gold  coin,  and  brought  eleven  hundred 
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and  eleven  dollars  and  fifteen  cents.  Defendants'  counsel 
then  objected  to  the  jurisdiction  of  the  Court,  on  the  ground 
that  the  United  States  Courts  alone  had  jurisdiction  of  the 
subject-matter  of  the  action,  as  stated  by  counsel,  which 
was  the  collection  of  the  assets  of  the  bankrupts,  Beinstein 
&  Mamlock.  The  Court  overruled  the  objection,  and  the 
defendants,  by  their  counsel,  duly  excepted.  Defendants' 
counsel  then  moved  the  Court  for  a  nonsuit  on  plaintiff's 
opening,  on  the  ground  that  the  complaint  contained  no  al- 
legation as  to  the  bankruptcy  of  Beinstein  &  Mamlock,  nor 
averred  any  facts  showing  the  appointment  of  plaintiff  as 
their  assignee;  but  was  a  complaint  in  trover  to  recover  the 
value  of  goods  taken  from  the  possession  of  plaintiff,  and 
as  he  only  claimed  to  be  able  to  show  a  oonstructiTe  pos- 
session, arising  from  his  appointment  as  assignee,  and  the 
adjudication  of  bankruptcy,  and  these  facts  were  not  aver- 
red, evidence  in  support  thereof  would  be  inadmissible  under 
the  pleadings,  and  plaintiff  could  not  recover. 

It  was  admitted  by  plaintiff's  counsel  that  no  actual  pos- 
session of  the  goods  by  the  plaintiff  oould  be  shown,  but 
that  the  title  of  plaintiff  to  the  goods  in  question,  and  their 
value,  arose  only  by  virtue  of  the  proceedings  against  Bein- 
stein &  Mamlock  in  bankruptcy,  and  his  appointment  as 
assignee.  The  Court  overruled  the  objection,  and  denied 
the  motion,  and  defendants'  counsel  excepted. 

Plaintiff  then  offered  in  evidence  a  certified  copy  of  the 
record  in  bankruptcy  in  the  United  States  District  Court 
for  the  District  of  "New  York,  in  the  matter  of  O.  Beinstein 
&  S.  Mamlock,  in  bankruptcy,  showing  a  petition,  filed 
October  22d,  1868,  by  C.  F.  A.  Dambmann,  the  plaintiff 
herein ;  a  deposition  of  said  Dambmann  to  the  Act  of  Bank- 
ruptcy, and  a  deposition  of  said  Dambmann  to  the  claim  of 
the  petitioning  creditor,  all  of  which  papers,  except  the 
petition  which  was  dated  October  21s1^  1868,  are  dated 
October  22d,  1868;  an  order  to  show  cause  why  the  prayer 
of  said  petition  should  not  be  granted,  dated  October  22d, 
1868,  an  adjudication  in  bankruptcy  against  said  Beinstein 
&  Mamlock,  dated  February  8,  1869.  It  was  recited  in 
said  adjudication  that  on  the  return  of  the  order  to  show 
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cause,  the  said  Beinstein  &  Mamlock  appeared  by  attor- 
ney, and  denied  the  allegations  of  the  petition,  and  de- 
manded a  trial,  but  subsequently  filed  their  written  stipu- 
lation, withdrawing  their  said  answer  and  denial  Said 
record  also  contained  a  certified  copy  of  assignment  in 
bankruptqr,  but  no  order  or  instrument  of  any  kind  evi- 
dencing the  appointment  of  said  plaintiff  as  assignee,  ex- 
cept the  recital  contained  in  the  certified  copy  of  the  as- 
signment as  aforesaid. 

Defendants*  counsel  objected  to  the  introduction  of  the 
foregoing  evidence,  to  wit:  the  certified  copy  of  the  pro- 
C5eedings  in  bankruptcy,  on  the  grounds :  First  —  That  the 
same  was  irrelevant,  as  no  averment  was  made  in  the  com- 
plaint of  the  bankruptcy  of  said  parties,  or  of  the  appoint- 
ment of  plaintiff  as  assignee,  but  that  the  action  was  one 
by  plaintiff  in  his  individual  capacity ;  Second  —  That  the 
Court  had  overruled  the  demurrer  to  the  complaint  filed  in 
the  cause,  on  the  ground  that  the  action  was  one  by  the 
plaintiff,  in  his  individual  right,  and  not  in  the  represen- 
tative capacity  as  assignee;  and.  Third  —  That  the  said  evi- 
dence was  not  the  best  evidence  to  prove  the  appointment 
of  plaintiff  as  assignee,  but  that  the  same  should  be  proven 
by  a  certified  copy  of  the  order  appointing  him  said  as- 
signee. The  Court  overruled  the  said  objections  and  ad- 
mitted the  evidence,  and  defendants'  counsel  excepted. 

Plaintiff  then  offered  in  evidence  the  deposition  of  F. 
Hamlock,  taken  before  ''the  Honorable  J.  B.  Williamson, 
of  Marshall,  Harrison  County,  State  of  Texas,"  to  whom 
the  commission  of  this  Court  was  issued,  in  the  words  as 
above  quoted,  but  failing  to  state,  or  show  that  he  was  a 
Judge  of  any  Court,  or  an  officer  authorized  by  statute,  to 
take  depositions.  The  certificate  at  the  foot  of  the  deposi- 
tion reads  as  follows: 

''  Examination  taken  reduced  to  writing,  and  by  the  wit- 
ness subscribed  and  sworn  this  11th  day  of  July,  1871, 
before  me. 

J.  B.  Williamson, 

Judge  6th  District, 
Commissioner." 
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Defendants'  counsel  objected  to  the  reading  of  this  dep- 
osition,  on  the  following  grounds:  First,  that  the  com- 
mission under  which  it  was  taken^  had  been  issued  without 
notice  to  defendants'  counsel,  as  prescribed  by  law ;  second, 
that  it  does  not  appear  to  have  been  issued  to  a  Judge,  or 
Justice  of  the  Peace,  or  a  Commissioner,  as  prescribed  by 
law. 

It  was  admitted  here  that  the  only  notice  given  by  plaint- 
iff of  his  application  for  a  commission  was  as  follows:  Tha) 
a  copy  of  an  order  made  by  the  Court  Commissioner,  dated 
March  8,  1871,  to  the  effect  that  the  defendant,  or  his  at- 
torney, show  cause  on  the  4th  day  of  March,  on  the  affidavit 
accompanying  said  order,  and  on  the  papers  on  file,  why  an 
order  should  not  be  made  that  commissions  issue  to  parties 
to  be  designated  by  the  Court,  was  served  on  defendants' 
attorneys  March  8,  1871.  The  Court  overruled  the  objec- 
tion, and  defendants'  counsel  excepted. 

The  Court  rendered  judgment  for  the  plaintiff  and  the 
defendants  appealed. 

Orey  &  Brandon,  ior  the  Appellants. 

If  it  should  be  contended  that  the  mere  description  of 
the  plaintiff  as  assignee,  etc.,  would  be  equivalent  to  plead- 
ing the  Act  of  Bankruptcy  and  all  necessary  proceedings  up 
to  his  appointment;  it  certainly  could  not  be  held  to  in- 
clude the  allegation  of  the  execution  of  the  instrument  of 
assignment,  which  is  a  subsequent  act  to  be  performed  by 
the  Judge,  or  in  certain  cases  only,  by  the  Register,  and 
which  does  not  necessarily  follow  on  his  appointment.  (See 
U.  S.  Bankrupt  Act,  Section  14.)  Our  Practice  Act  pro- 
vides that  the  facts  constituting  the  cause  of  action  must  be 
stated.  The  facts  necessary  to  be  alleged,  and  which  we 
were  entitled  to  controvert,  and  to  be  prepared  to  disprove, 
were:  The  Act  of  Bankruptcy;  the  adjudication  thereof; 
the  appointment  of  the  plaintiff  as  assignee  by  the  Judge, 
or  if  appointed  (as  in  this  case)  by  tiie  Eegister;  the  ex- 
istence of  the  facts  authorizing  the  Register  to  appoint,  and 
his  appointment  by  the  Register;  and  the  assignment  to 
him  of  the  effects  of  the  bankrupt    We  were  entitled  to 
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know  the  place  where,  and  the  time  when,  the  assignment 
was  made,  to  be  able  nnderstandingly  to  plead  to  the  aver- 
ment; for  the  proceedings  might  have  been  had  at  any  time 
subsequent  to  the  Ist  of  June,  1867,  or  in  any  State  from 
Maine  to  Texas.  We  were  entitled  to  plead  the  Statute  of 
Limitations,  if  the  action  had  not  been  brought  within  the 
proper  time.  We  were  entitled  to  know  where  the  proceed- 
ings were  taken  to  entitle  us  to  inquire  as  to  the  validity. 

If  the  complaint  was  not  an  action  by  plaintiff  as  assignee 
in  bankruptcy,  but  was  one  in  his  private  capacity  as  an 
individual  (as,  indeed,  was  held  by  the  Court  in  overruling 
the  demurrer,  treating  the  words  assignee,  etc.,  as  merely 
descriptio  personoe),  then  the  plaintiff  should  not  have  been 
permitted  to  treat  it  as  an  action  by  himself  in  his  official 
capacity  as  assignee.  He  has  availed  himself  of  the  former 
construction  made  by  the  Court,  and  can  not  now  shift 
his  position.  The  maxims  apply:  "Qui  iaeet  conaentire 
videtvx;'*  and,  ''  AUegans  contrairia  non  est  audiendus" 

The  Court  erred  in  denying  defendants'  motion  for  a  non- 
suit Plaintiff's  counsel  had  admitted  in  his  opening  that  no 
actual  possession  of  the  goods  by  the  plaintiff  coiQd  be 
shown,  but  that  his  title  thereto  or  to  their  value  arose  only 
by  virtue  of  proceedings  in  bankruptcy  against  Beinstein  & 
Mamlock.  We  submit  that  the  law  is,  that  where  one  sues 
in  a  representative  capacity  for  goods  which  have  never 
been  in  his  possession,  he  must  plead  the  facts  showing 
his  title.  (HallecJe  v.  Mixer,  16  Cal.  574;  Barfield  v.  Price, 
40  Cal.  685.)  These  cases  refer  to  pleadings  by  administra- 
tors, etc. ;  and  an  assignee  in  bankruptcy  is,  in  effect,  the  ad- 
ministrator of  the  estate  of  a  living  person.  (WheelocJe  v. 
HcLstings,  4  Met  509.)  Where  actual  possession  has  existed, 
it  is  true  there  need  not  be  any  averment  of  title,  but  where 
only  the  right  of  possession  exists,  as  in  the  case  at  bar,  it 
must  be.  (Starkie  on  Evidence,  1st  Am.  ed.  1826,  by  J. 
Metcalf ,  vol.  8,  *  pp.  1483  and  1484.  ^one  of  these  facts 
necessary  to  enable  plaintiff  to  recover  as  assignee  having 
been  pleaded,  and  plaintiff  having  admitted  that  he  could 
not  show  any  actual  possession,  the  evidence  in  support  of 
plaintiff's  title  in  his  representative  charaoter  was  inadmi» 
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sible,  and  a  motion  for  a  nonsuit  on  the  opening  should 
have  been  granted. 

On  the  grounds  above  stated  the  Court  erred  in  admit- 
ting the  copies  of  the  proceedings  in  bankruptcy.  These 
were  entirely  irrelevant  in  any  action  based  only  on  the 
title  of  the  plaintiff  in  his  private  capacity,  or  on  his  actual 
possession;  but  even  construing  the  pleading  as  containing 
an  averment  of  all  proceedings  up  to,  and  including  his 
sppointment  as  assignee,  then  the  copy  of  the  assignment 
certainly  should  not  have  been  admitted,  for  there  was  no 
averment  of  any  assignment  (which,  as  we  have  seen)  un- 
der section  fourteen  of  the  IT.  S.  Bankruptcy  Law  is  a  sep- 
arate and  subsequent  Act  to  be  performed,  and  therefore  a 
separate  fact  to  be  alleged.  This  section  provides  also  that 
the  copy  of  the  assignment  shall  be  conclusive  evidence  of 
the  assignee's  title.  Evidence  of  what  t  It  can  only  be  made 
evidence  of  some  fact,  or  facts,  which  it  was  necessary  to 
plead,  and  which  might  be  put  in  issue.  And  those  facts 
would  be  the  adjudication  of  bankruptcy,  the  appointment 
of  plaintiff  as  assignee,  his  qualification,  the  assignment  by 
tlie  proper  officer  —  in  other  words,  his  title. 

Have  the  State  Courts  jurisdiction  of  actions  by  an  as- 
signee in  bankruptcy  to  collect  the  assets  of  the  bankrupt! 
There  have  been  numerous  decisions  in  other  States,  as 
in  the  United  States  Courts,  on  both  sides  of  the  question, 
but  the  question  on  this  express  point  is  a  new  one  in  this 
State;  and  this  Court,  whatever  its  decision  may  be,  wiU 
have  to  disregard  some  decisions  heretofore  made.  We 
have  used  the  expression  '^  express  "  point,  because,  as  we 
shall  hereafter  show,  the  question  has  been  settled  by  this 
Court  on  two  occasions,  upon  a  precisely  analogous  one. 
The  decisions  up  to  the  submission  of  this  cause  would 
seem  to  have  been  mostly  to  the  effect,  that  State  Courts 
had  jurisdiction  in  the  cases  stated,  but  since  the  submis- 
sion the  well  considered  cases  cited  in  our  petition  for  re- 
hearing came  to  hand,  to  which  we  again  invite  the  atten- 
tion of  the  Court.  They  are :  Voorhees,  assignee,  v.  Fisher  dk 
Morrow  —  Supreme  Court  of  Michigan;  cited  in  Albany 
"  Law  Journal,"  February  1st,  1873,  and  in  "  Pacific  Law 
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Eeporter,"  March  25th,  1873,  from  which  we  extrajct  the 
following:  These  cases  hold  that  the  State  Courts  have  not 
jurisdiction.  See  also  Sherman  v.  Bingham  et  ah,  XT.  S. 
Supreme  Court;  cfted  in  "  National  Bankruptcy  Reporter," 
vol.  1,  No.  10,  1872 ;  Martin  v.  Hunter,  1  Wheat.  330 ;  Mc- 
Lean V.  Lafayette  Bank,  3  McLean,  310 ;  Stevens  v.  Z7.  8., 
Paine,  311 ;  Bingham  v.  Claflin,  Supreme  Court  Wisconsin, 
"  National  Bankruptcy  Reporter,"  vol.  7,  No.  9. 

Two  contrary  decisions  have  also  appeared,  viz:  Gilbert 
V.  Priest,  Sup.  Ct.  New  York,  "  American  Law  News,"  Feb., 
1873,  p.  26;  Pay  sen  v.  Dietz,  U.  S.  Circuit  Court,  Iowa; 
"  Pacific  Law  Reporter,"  Oct  7, 1873.  The  former,  however, 
is  not  the  decision  of  an  appellate  Court ;  and  in  the  latter, 
the  question  of  the  jurisdiction  of  State  Courts  is  not  in- 
volved, but  the  Court  assumes  it,  and  as  mere  obiter  limits 
the  jurisdiction  ct  State  Courts  to  cases  where  the  assignee 
resorts  to  them  with  consent  of  the  Bankruptcy  Court.  And 
both  seem  to  be  based  on  the  fact  that  Congress  has  not  in 
terms  given  exclusive  jurisdiction  to  the  United  States 
Courts;  the  learned  Judges  seeming  to  have  overlooked  the 
point  that  Congress  has  no  power  either  to  give  to,  or  take 
away  from  the  State  Courts  jurisdiction  in  any  way. 
(Ex  parte  Knowles,  5  Cal.  300.)  And  not  to  have  realized 
that  '^  exclusive  jurisdiction  necessarily  attends  exclusive 
legislation."  (United  States  v.  Ames,  1  Woodbury  &  Minot, 
76;  United  States  v.  Cornell,  2  Mason.  C.  0.  Rep.  01; 
United  States  v.  Bailey,  9  Peters,  261, 

Doyle  £  Barber,  for  the  Respondent. 

The  complaint  is  sui&cient.  If  the  averments  as  to 
plaintiff's  assigneeship  are  omitted  as  surplusage,  the  com- 
plaint, as  a  ])leading,  is  good.  Treating  those  averments 
as  material,  the  complaint  is  equally  good.  (See  Forms, 
2  Chitty  PI.  3:^,  838,  839,  840;  1  Abbott's  Forms,  edition 
of  1871,  p.  131,  form  174 ;  Hastings  v.  Fowler,  2  Carter,  Ind. 
217.)  Whether  the  plaintiff  sued  individually  or  as  assignee, 
the  evidence  given  by  him  proved  his  case  in  either  aspect. 
He  proved  the  legal  title  in  himself  by  proving  property  in 
his  ajBsignors,  and  an  assignment  from  them^  and  by  this 
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evidence  he  also  satisfied  all  the  allegations  of  the  complaint 
in  respect  to  his  representative  character.  (See  Willes  B. 
104,  note  a ;  1  Chitty  PL  68,  69,  note  3 ;  Valentine  v.  JtuJc 
son,  9  Wend.  802 ;  Evans  v.  Moore,  2  Cowp.  569 ;  Bankrupt 
Act,  Sec.  14.) 

It  may  admit  of  question  whether,  when  a  right  of  prop- 
erty is  created  by  the  laws  of  the  United  States,  Congress 
has  the  power  to  prohibit  the  holder  of  such  title  from 
claiming  under  it  any  relief  which  a  State  Court,  in  the 
exercise  of  its  ordinary  powers,  would  be  able  to  give  him, 
if  he  had  acquired  title  from  any  other  legal  source.  But 
it  is  unnecessary  to  pursue  this  inquiry,  as  Congress  has  not 
conferred  upon  the  Federal  Courts  exclusive  jurisdiction  of 
such  suits  as  the  present  (Story  on  the  Constitution,  Sees. 
1,752,  1,753,  1,754.) 

The  jurisdiction  of  a  State  Court  of  law  over  an  action 
of  trover,  is  a  part  of  the  primitive  common  law  jurisdiction 
of  such  Court,  and  is  not  ousted  by  reason  of  a  grant  of  a 
similar  jurisdiction  to  the  Federal  Courta  in  cases  where 
the  plaintiflF's  title  is  derived  through  an  Act  of  Con- 
gress. In  cases  where  there  is  no  exclusive  grant  of  juris- 
diction to  the  Federal  Courts,  if  the  State  tribunals  are  so 
organized  as  to  afford  redress,  it  may  be  obtained  therein. 
(Peale  v.  Felton,  1  Corns.  645 ;  see  also  1  Kent,  *390,  *397, 
and  note;  Ward  v.  Jenkins,  10  Mete  584;  Hastings  t. 
Fowler,  2  Carter,  Ind.  216 ;  Pindell  v.  Virnont,  14  B.  Mon- 
roe, 400.) 

The  very  first  case  cited  by  the  appellant,  (Voorhies  v. 
Frisbie,  8  National  Bankruptcy  Reg.  p.  156,)  admits  that, 
in  a  case  such  as  the  present,  the  State  Courts  have  juris- 
diction. Payson  v.  Dietz,  (8  "N".  B.  Beg.  195,)  expressly 
concedes  such  jurisdiction  in  the  State  Courts.  Sherman 
V.  Bingham,  (5  N.  B.  Beg.  38,)  admits  the  jurisdiction  of 
the  State  Courts.  It  appears,  from  the  opinion  in  the  case 
on  appeal,  that  the  larger  part  of  the  suits  arising  in  Mas- 
sachusetts on  bankruptcy  titles,  are  brought  in  the  State 
Courts,  (7  N.  B.  Reg.  p.  497,)  and  the  jurisdiction  of  the 
State  Courts  is  conceded  by  the  appellate  tribunal  In 
Gilbert  v.  Priest,  (8  N.  B.  Reg.  161,  68  Barb.  889,)  the 
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direct  question  was  presented,  whether  the  State  Court 
had  jurisdiction  of  a  suit  by  the  assignee  in  bankruptcy  to 
set  aside  a  conveyance  executed  in  favor  of  the  provisions 
of  the  banlmipt  law.  After  an  attentive  examination  of 
the  question,  the  Court  decided  in  favor  of  the  jurisdiction. 
Peiper  v.  Harmer,  (5  N.  R  Reg.  262,)  maintains  that  State 
Courts  have  jurisdiction  of  an  action  by  the  assignee  on  a 
cause  which  accrued  to  the  bankrupt  (In  re  Central  Bank, 
6  W.  B.  R  207.)  Injunction  applied  for  to  restrain  a* 
signee  from  bringing  suit  in  State  Court,  to  recover  from 
a  creditor  the  amount  of  a  preferred  debt  paid  in  violation 
of  the  bankrupt  law,  on  the  ground  that  such  Court  had  no 
jurisdiction.  Denied,  on  the  ground  that  the  Court  "  never 
supposed  the  effect  of  the  Bankrupt  Act  to  be  to  ouBt  the 
jurisdiction  of  the  State  Courts.*' 

It  has  been  decided  in  several  cases  that  suits  by  the 
assignee  cannot  be  brought  in  any  other  Federal  Court 
than  that  having  jurisdiction  in  the  District  where  the  pro- 
ceedings in  bankruptcy  were  commenced.  (PoA/san  v. 
Dietz,  8  N.  B.  R  198 ;  Shernum  v.  Bingham,  6  N.  R  R  84; 
Jobbin  V.  Montague,  6  N.  B.  R  609 ;  Padne  v.  CaldweU,  6  N. 
B.  R  562 ;  in  re  Richardson,  2  N.  B.  R  74 ;  Marhson  v. 
Heaney,  4  N.  B.  R  165.)  It  is  true  that  decisions  may  be 
found,  asserting  that,  in  such  c^e,  any  United  States  Dis- 
trict Court  has  jurisdiction ;  but  the  weight  of  authority  is 
decidedly  the  otiier  way.  No  doubt  a  State  Court  would 
have  jurisdiction  of  an  action  of  trover  brought  by  a  foreign 
assignee  in  bankruptcy,  (Bird  v.  Caritai,  2  J.  R  344 ;  Milne 
V.  Moreion,  6  Binney,  874;  Ooodwin  v.  Jones,  8  Mass.  617,) 
although  the  foreign  Bankruptcy  Court  might  have  exclu- 
sive jurisdiction  of  all  proceedings  in  respect  to  the  fiat  in 
bankruptcy,  the  discovery  and  distribution  of  the  bank- 
rupt's assets,  and  the  operation  of  the  law  on  the  bankrupt 
personally.  So  of  an  action  brought  by  an  assignee,  deriv- 
ing title  through  the  insolvent  law  of  a  sister  State,  whidi 
provides  that  a  certain  Court  in  that  State  should  have 
exclusive  jurisdiction  in  all  matters  of  insolvency.  It  would 
be  a  strange  anomaly  to  concede  suxsh  jurisdiction  in  the 
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case  of  foreign  assignees,  and  deny  it  in  the  case  of  an  as- 
signee appointed  under  tlie  Act  of  Congress. 

By  the  Court,  Cbooestt,  J.: 

The  demurrer  to  the  complaint  was  properly  overruled. 
The  statement  in  the  complaint  that  the  plaintiff  is  assignee 
in  bankruptcy  of  Beinstein  &  Mamlock,  may  be  treated  as 
surplusage,  or  at  most  as  descriptio  personoB,  and  may  be 
disregarded  without  impairing  the  sufficiency  of  the  com- 
plaint Nor  did  the  Court  err  in  denying  the  motion  for  a 
nonsuit  on  the  plaintiff's  opening  statement.  Under  the 
general  averment  in  the  complaint,  that  ^^  the  plaintiff  was 
possessed  as  of  his  own  property ''  of  the  goods  and  chattels 
enumerated,  he  was  entitled  to  show  by  proof  that  he  had 
acquired  the  title  by  means  of  the  proceedings  in  bank- 
ruptcy. These  were  probative  facts,  not  necessary  to  be 
averred  in  the  complaint  The  ultimate  fact  to  be  proved, 
and  which  was  averred,  was  that  the  title  was  in  the  plaint- 
iff, and  it  was  unnecessary  to  state  in  the  complaint  how  he 
acquired  it  In  suits  by  or  against  executors  or  adminis- 
trators, their  representative  character  must  be  averred  in 
pleading,  as  was  held  in  Halleck  v.  Mixer  (16  CaL  474),  and 
Barfield  v.  Ptice  (40  CaL  535),  for  their  right  to  sue  and  be 
sued,  results  by  operation  of  law  from  the  relation  which 
they  occupy  toward  the  estate;  and  this  relation  must  be 
averred,  and  proved  if  denied.  But  in  proceedings  in  bank- 
ruptcy, the  legal  title  vests  in  the  assignee  under  the  as- 
signment Whatever  right  the  bankrupt  had  is  assigned 
to  and  vests  in  the  assignee,  who  thereby  becomes,  for  the 
purpose  of  maintaining  or  defending  suits,  '^  possessed  as 
of  his  own  property  "  of  the  estate  assigned  to  him.  It  is 
true  he  holds  the  title  and  the  properly  when  recovered  in 
trust  for  certain  purposes  specified  in  the  statute.  But  as 
between  him  and  a  stranger  he  holds  the  title,  and  may 
assert  it  in  the  same  form  of  action  as  though  he  owned  the 
fee.  This  view  of  the  law  disposes  also  of  the  objection  to 
the  introduction  in  evidence  of  the  proceedings  in  bank- 
niptcy.    If  it  was  unnecessary  to  set  them  out  in  the  com- 
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plaint,  it  was,  of  course,  competent  to  prove  them  without 
the  averment  Kor  was  it  necessary  to  prove  all  the  steps 
in  the  proceeding,  inasmuch  as  section  fourteen  of  the  bank- 
rupt law  provides  that  a  copy  of  the  assignment  shall  be 
conclusive  evidence  of  the  assignee's  title,  and  in  this  case 
a  copy  of  the  assignment  was  put  in  evidence. 

The  objections  made  to  the  depositions  offered  by  the 
plaintiff  are  untenable. 

Section  five  hundred  and  seventeen  of  the  Practice  Act 
authorizes  the  Court  to  shorten  the  time  whenever  "  a  writ- 
ten notice  of  a  motion  is  necessary ; ''  and  under  section 
four  hundred  and  thirty-three  a  written  notice  is  necessary 
of  an  application  for  a  commission  to  take  the  deposition 
of  a  witness  in  another  State.  The  order  to  show  cause 
and  the  issuing  of  the  commission  were  equivalent  to  an 
order  shortening  the  time,  and  dispensed  with  the  neces- 
sity of  any  other  or  further  notice.  The  objection  that  it 
does  not  appear  on  the  face  of  the  commission  that  the 
person  to  whom  it  was  addressed  was  a  Judge  or  Justice  of 
the  Peace  is  frivolous.  The  presumption  is,  that  on  grant- 
ing the  commission,  the  Court,  or  officer  who  ordered  it, 
performed  his  duty  and  directed  it  to  a  person  who  was 
qualified  to  execute  it.  Purthermore,  the  return  to  the 
commission  shows  that  the  person  to  whom  it  was  directed, 
and  who  executed  it,  was  a  District  Judge. 

We  deem  it  unnecessary  to  notice  the  other  points  dia^ 
eassed  by  counsel. 

Judgznent  affirmed. 

Mr.  Chief  Justice  Waixacb  did  not  express  an  opinion. 

The  foregoing  opinion  was  delivered  at  the  April  term 
1873,  and  a  rehearing  having  been  granted,  the  following 
opinion  was  delivered  at  the  July  term,  1874;. 

By  the  Court,  Csookstt^  J,: 

The  argument  on  the  rehearing  has  not  convinced  us  that 
f>ur  former  opinion  ought  to  be  modified.    But  the  point  i# 
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now  made  for  the  first  time  on  the  appefil,  that  a  State  Court 
had  no  jurisdiction  of  the  action,  and  that  the  plaintiffs 
remedy  was  by  some  appropriate  proceeding  in  the  United 
States  District  Court  The  authorities  are  not  uniform 
on  the  question  whether  an  assignee  in  bankruptcy  can 
maintain  an  action  in  a  State  Court  to  recover  propert}* 
disposed  of  by  the  bankrupt,  in  fraud  of  the  Bankrupt 
Law.  But  we  think  the  weight  of  authority,  and  supported 
by  the  better  reasoning,  maintains  the  jurisdiction  of  the 
State  Courts,  in  that  class  of  cases  when  the  nature  of  the 
action  is  such  that  the  proper  relief  can  be  administered  in 
that  forum«  In  this  case,  the  action  is  trover  in  the  usual 
form,  and  the  judgment  is  for  damages.  The  Court  was 
competent  to  afford  the  necessary  relief  in  an  action  of  that 
nature,  and  properly  entertained  jurisdiction  of  the  cause. 
We  deem  it  unnecessary  to  review  the  authorities  on  this 
point,  but  the  question  was  expressly  decided  and  the  au- 
thorities collated,  in  the  recent  case  of  QHbert  ▼•  Priest,  63 
Barb.  339  (Nat  Bankruptcy  Reg.  161).  The  reasoning  w 
that  case,  in  support  of  the  jurisdiction  of  the  State  Courts, 
appears  to  us  not  only  to  be  conclusive,  but  to  be  in  con- 
sonance with  the  weight  of  authority. 

Judgment  and  order  affirmed.    Bemittitur  forthwith. 

Mr.  Justice  MoEinstbt  did  not  express  an  opinion. 


I 
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JOHN  PAENELL  v.  JOHN  HANCOCK  aot  JOHN  F. 

LYONS. 

BuBaTzm  ov  Atpbal  Bond.— The  toretles  on  m  appeal  bond  cannot  b« 

■ued  until  the  judgment  against  their  prindpal  la  In  a  eondltloa  to  b> 

enforced  by  an  execntlon. 
IDBM. —  8o  long  as  there  la  an  order  of  Court  In  force*  staying  execution  os 

the  judgment,  against  a  party  who  had  appealed  from  a  lower  Covrt 

the  sureties  on  his  appeal  bond  cannot  be  sued. 

Appsai*  from  the  District  Court,  Third  Judicial  Districr, 
City  and  Counly  of  San  Francisco. 
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John  Gorman  obtained  a  judgment  in  the  Justice's  Court 
of  the  City  and  County  of  San  Francisco,  against  Black  and 
Durkin.  Black  appealed  to  the  County  Court,  and  Porter 
and  others  became  his  sureties.  The  County  Court  gave 
judgment  against  Black  and  Durkin.  Porter,  one  of  the 
sureties,  was  sued  on  the  appeal  bond,  by  Pamell,  the  as- 
signee of  Gorman,  and  judgment  rendered  against  him  in 
the  Justice's  Court  on  the  7th  day  of  December,  1870,  for 
one  hundred  and  forty-six  dollars  and  forty-eight  cents. 
On  the  27th  of  December,  1870,  Porter  appealed,  and  de- 
fendants Hancock  and  Lyons  became  his  sureties.  On  the 
12th  day  of  July,  1870,  the  County  Court  gave  judgment 
against  Porter  for  three  hundred  dollars  and  twenty-five 
cents  including  principal  and  costs.  In  the  judgment  was 
a  clause  directing  that  execution  be  stayed  until  the  further 
order  of  the  Court,  and  until  an  assignment  of  the  judgment 
of  Gorman  against  Black  and  Durkin,  be  made  to  Porter, 
their  surety.  In  this  state  of  the  case,  while  the  execution 
on  Pamell's  judgment  against  Porter  was  stayed,  he  com- 
menced a  suit  against  Porter's  sureties  on  appeal,  Hancock 
and  Lyons,  to  recover  his  judgment  against  Porter,  the 
three  hundred  dollars  and  twenty-five  cents.  The  Court 
below  gave  the  plaintiff  judgment,  and  the  defendants 
appealed. 

A.  M.  He^lep,  for  the  Appellant 

The  judgment  in  the  premises  is  dependent  on  the  char- 
acter of  the  liability  of  Porter.  If  the  judgment  could  be 
enforced  against  Porter,  counsel  admits  the  liability  of  the 
defendants  and  appellants.  The  liability  of  appellants  rests 
upon  the  conditions  of  the  bond.  The  judgment  against 
Porter  cannot  be  enforced  until  the  performance  of  a  con- 
dition precedent,  a  fortiori^  the  appellants  are  not  liable 
until  the  condition  precedent  is  complied  with.  The  plead- 
ings show  a  non-compliance;  therefore,  their  liability  is  not 
fixed,  for  it  is  not  a  liability  in  esse,  but  in  future.  The 
judgment  in  this  case  involves  the  strange  proposition  that 
the  appellants  have  incurred  a  higher  degree  of  liability 
than  tibe  prindpaL     This  doctrine  was  urged  on  the  ground 
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that  the  bond  is  an  independent  obligation ;  and  Murdoch  ▼• 
Brooks,  38  Cal.^  is  relied  on  to  sustain  this  view  of  the 
case.  The  appellants  insist  the  bond  is  not  of  that  char- 
acter, for  the  liability  thereon  is  dependent  on  the  status 
of  the  principal  towards  the  plaintiff  and  respondent 

J.  C.  Boies,  for  the  Bespondenti 

By  the  Court,  Wauiace,  €•  J. : 

Gorman  had  recovered  a  judgment  against  Black;  ibe 
latter  thereupon  took  an  appeal  to  the  County  Courts 
Porter  becoming  one  of  his  sureties,  and  upon  trial  had  in 
that  Court,  judgment  had  again  been  rendered  against 
Black.  Gorman  thereupon  assigned  to  Pamell,  the  plaint- 
iff here,  the  judgment  and  the  undertaking  on  appeal  givoi 
in  the  Black  case,  and  the  plaintiff,  as  assignee  of  Gorman, 
subsequently  recovered  judgment  in  his  own  name  against 
Porter  on  the  undertaking  on  appeal  From  this  judgment 
Porter,  having  appealed  to  the  County  Court,  and  the  de- 
fendants here  having  become  his  sureties  on  the  appeal, 
judgment  was  rendered  in  the  latter  Court  against  Porter, 
and  in  favor  of  the  plaintiff,  Pamell,  but  directing  a  stay  of 
execution  against  Porter  until  the  plaintiff  should  assign  to 
Porter  the  judgment  against  Black,  which  the  plaintiff  held 
by  assignment  from  Gorman. 

These  facts  (and  the  further  fact  that  Pamell  had  not  as- 
signed to  Porter  the  judgment  against  Black),  appearing  by 
the  pleadings,  the  Court  below,  upon  motion,  gave  judg- 
ment for  the  plaintiff.  We  think,  however,  that  in  this  there 
was  error. 

Before  the  defendants,  as  sureties  of  Porter,  can  be  sued, 
Porter,  their  principal,  must  himself  have  become  abso- 
lutely liable  to  pay  the  judgment  in  the  Coimty  Court  It 
is  true,  pj^  observed  by  the  counsel  for  the  respondent  at 
the  argument,  that  under  the  law  as  settled  here  it  would 
not  be  necessary  for  the  plaintiff  to  have  actually  issued  an 
execution  against  Porter  before  he  could  maintain  an  action 
against  the  defendant  as  his  sureties  in  the  undertaking  on 


July,  1874.]  Bui-L  v.  Shaw.  455 


statement  of  FAeti. 


appeal.  But  it  is  equally  clear  that,  unless  the  case  be  in 
such  a  condition  as  that  the  plaintiff  might  have  issued  an 
execution  against  the  principal,  had  he  desired  to  do  so, 
he  cannot  proceed  against  the  sureties  on  the  appeal.  To 
hold  that  he  could^  would  be  to  place  the  sureties  in  a  po- 
sition apparently  less  favorable  than  that  occupied  by 
their  principal.  Besides,  it  would  be  to  allow  the  plaintiff, 
while  proceeding  in  this  action,  upon  the  judgment  of  the 
County  Court,  to  wholly  ignore  that  portion  of  it  by  which 
satisfaction  was  denied  to  him,  until  he  should  make  to 
Porter  the  assignment  therein  mentioned.  We  have,  in 
considering  the  case,  assumed,  of  course,  that  the  direction 
found  in  the  judgment  of  the  County  Court,  that  Pamell 
assign  the  Black  judgment  to  Porter,  is  valid  in  point  of 
jurisdiction.  We  so  held  it  when  the  judgment  was  lately 
before  us  upon  certiorari. 

Judgment  and  order  denying  new  trial  reversedi  and 
cause  remanded.    Bemittitur  forthwith. 

Mr.  Justice  BaoDss  did  not  express  an  opinion. 


[No.  8,811.] 


ALPHEUS   BULL  v.   SAMUEL  B.   SHAW,  LAURA 
SHAW,  HIS  Wife,  ato  CLAY  DELANEY  kp 


liOBTOAoi  OM  PuBUC  LAND. —  If  ft  perioii  Is  ntldlDg  <m  public  land  mb- 
ject  to  preemption,  and  executes  a  mortgage  thereon,  and  then  sells  the 
land  to  another,  who  takes  possession  and  afterwards  preempts  the  land 
and  obtains  a  title  from  the  United  States,  the  mortgage  cannot  be  en- 
forced against  the  title  thus  acquired  from  the  United  States,  because  the 
preemptor  does  not  deralgn  his  title  from  the  United  States  through 
the  person  who  executed  the  mortgage. 

Appsal  from  the  District  Court,  Second  Judicial  Dis- 
trict, County  of  Tehama. 

Action  to  foreclose  a  mortgage,  executed  by  S.  B.  Shaw 
to  J.  N.  Williams,  on  the  2l8t  day  of  November,  1867,  on 
iinb  northeast  quarter  and  north  half  of  southeast  quarter 
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of  section  ^welve,  township  twenty-four  north,  range  two 
west,  Mount  Diablo  base  a^d  meridian.  The  plaintiff  was 
the  assignee  of  the  note  and  mortgage.  The  land  was  pub- 
lic land  when  the  mortgage  was  given,  and  Shaw  was  re- 
siding on  it  On  the  1st  day  of  October,  1868,  Shaw  sold 
the  land  to  J.  W.  Delaney  for  the  consideration  of  one 
thousand  five  hundred  dollars,  and  delivered  him  posses- 
sion. The  granting  clause  in  the  mortgage  was  '^  do  grant, 
bargain,  sell  and  confirm  unto  the  party  of  the  second 
part,  and  to  his  heirs  and  assigns  forever.'^  In  June, 
1869,  J.  W.  Delaney  filed  his  declaratory  statement  as  a 
preemptioner,  and  <Ued  in  November,  1870.  Clay  Dela- 
ney,  the  administrator  of  his  estate,  on  behalf  of  his 
heirs,  on  the  23d  of  March,  1871,  proved  up,  entered  and 
paid  for  the  hmd.  This  action  was  commenced  October 
10,  1870,  and  after  the  death  of  J.  W.  Delaney,  his  widow, 
Louisa  Matilda,  and  his  children  were  made  defendants. 
The  Delaneys  were  made  defendants  as  purchasers  from 
Shaw,  after  the  execution  of  the  mortgage. 

The  attorneys  for  the  appellant  daimed  that  Delaney 
bought  subject  to  the  mortgage,  and  that  he  and  his  heirs 
were  estopped  from  denying  Shaw's  title,  and  the  validity  of 
the  mortgage.  The  Court  below  enforced  the  mortgage  aa 
against  Shaw,  but  dismissed  the  bill  as  to  the  Delaneys. 
The  plaintiff  appealed  from  that  portion  of  the  judgment 
which  dismissed  the  bill  as  to  the  Delaneya. 

W.  Henry  Jones  and  John  Currey,  for  the  Appellant. 

The  effect  of  the  judgment,  dismissing  the  action  aa  to 
the  Delaneys,  is,  that  their  title  in  and  to  the  land  claimed 
by  them,  was  and  is  superior  and  paramoimt  to  the  lien  of 
the  mortgage,  and,  therefore,  is  not  subject  to  it,  notwith- 
standing the  ancestor  of  the  defendants,  the  Delaneys, 
entered  into  and  held  the  possession  and  enjoyment  of  such 
land,  by  purchase  from  Shaw,  the  mortgagor,  subject  to 
the  mortgage,  by  express  understanding  and  agreement 
When  the  mortgage  was  made,  Shaw  was  in  the  actual  poe- 
session  of  the  land  and  improvements  thereon,  mortgaged 
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by  hinL  Poesession  is  evidence  of  tiUei  The  land  and 
improvementa  were  proper  subjecta  of  diapoeition  by  grant, 
devise,  or  mortgage.  {Tartar  v.  Hail,  8  CaL  263;  House- 
man V.  Chase,  12  CaL  290 ;  Whitney  v.  BucJcman,  13  CaL 
536;  Haffler  v.  Mater,  13  CaL  14;  Clark  v.  Baker,  14  Cal. 
612.)  The  mortgagor,  by  virtue  of  hia  mortgage,  became 
estopped  from  denying  tliat  he  owned  the  land  when  he 
mortgaged  it;  for  the  words  of  grant  were  broad  enough  to 
carry  and  transfer  to  the  grantee  any  title  the  grantor  might 
afterwards  acquire.  In  such  case^  ^'the  interest,  when  it 
accrues,  feeds  ^e  estoppeL''  The  after  interest  acquired  by 
Delaney  inured  to  the  benefit  of  the  mortgagee,  and  he  was 
bound  to  preserve  the  property  for  the  purposes  of  the  secur- 
ity. (Barber  v.  Harris,  15  Wend.  617;  Clark  v.  Baker, 
14  CaL  625 ;  KirJcaldie  v.  Larrabee,  81  CaL  446;  Christy  v. 
Dana,  34  CaL  553.) 

Tf •  C.  Belcher,  for  the  Bespondenta. 

The  Delaneys  daim  only  as  purchasers  from  the  United 
States.  The  government,  through  its  proper  officers,  had 
recognized  their  right  to  purchase,  and  had  sold  the  land 
to  them.  They  held  in  privity  with  the  government,  but 
not  in  privity  with  Shaw  —  not  in  subordination  to  the  lien 
of  the  plaintiff's  mortgage. 

Counsel  for  appellant  urge  that  the  mortgage  of  Shaw 
purported  to  convey  the  fee  —  that  J.  W.  Delaney  succeeded 
to  Shaw's  possession  of  the  land,  and  that  under  the  de- 
cisions in  Clark  v.  Baker,  14  CaL  625 ;  Kirkaldie  v.  Larror 
bee,  31  CaL  456,  and  Christy  v.  Dana,  34  CaL  663,  all  titles 
acquired  by  him,  or  by  his  wife  and  children,  must  be  held 
subject  to  the  lien  of  the  plaintiff's  mortgage  —  that  the 
Delaneys  all  stood  in  such  relation  of  trust  to  the  holder  of 
Shaw's  mortgage  that  they  could  not  be  allowed  to  set  up 
any  title  in  themselves  to  defeat  that  lien. 

The  facts  in  these  cases  are  not  like  the  facts  in  the  case 
at  bar.  In  Clark  v.  Baker,  Clark  sold  and  conveyed  the 
mortgaged  property  to  Baker,  and  took  a  mortgage  back 
for  the  purchase-money.  Subsequently,  Baker,  finding 
that  Touchard  held  the  true  title  to  the  property,  bou^t 
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that  also,  and  gave  a  mortgage  back  for  the  purchase- 
money.  The  second  mortgage  was  foreclosed  without 
making  Clark  a  party,  and  Boyreau  bought  the  property  at 
Sheriff's  sale  under  the  decree.  He  purchased  Baker's  in- 
terest in  the  property,  and  put  himself  in  his  shoes.  The 
question  was,  whether  Baker  or  his  locum  tenens  could  be 
heard  to  say  that  his  mortgage,  purporting  to  convey  the 
title,  did  not  convey  it,  when  the  statute  had  declared  that 
when  one  had  used  words  "  purporting  to  convey  the  fee  to 
lands,  all  titles  erubsequently  acquired  by  the  grantor  should 
immediately  pass  to  the  grantee."  Baker  had  used  those 
words  as  the  words  of  conveyance  in  his  mortgage,  and  had 
subsequently  acquired  the  true  title,  and  subsequent  to  that, 
Boyreau,  as  purchaser  at  Sheriff's  sale,  had  stepped 
into  his  place,  having  no  other  rights,  in  respect  of  the 
property,  than  Baker  had.  The  Delaneys,  respondents 
here,  do  not  stand  in  the  predicament  of  Larrabee;  they 
are  not  seeking  to  defeat  a  mortgage  made  by  them,  but 
simply  to  protect  from  sale,  to  satisfy  the  debt  of  a  stranger, 
the  title  acquired  by  them  from  the  government. 

In  the  case  at  bar,  Shaw,  at  the  date  of  the  mortgage,  had 
no  title,  nor  did  he  buy  in  or  acquire  the  true  title.  He 
did  not  convey  to  J.  W.  Delaney  any  title.  He  did  what 
is  frequently  done  among  settlers  upon  public  lands,  left 
the  premises,  and  Delaney  entered  upon  them,  and  subse- 
quently took  the  proper  steps  to  acquire  title  from  the  gov- 
ernment. 

By  the  Court,  MoKinstby,  J. : 

The  thirty-third  section  of  the  "  Act  oonceming  convey- 
ances," provides  in  effect  that  if  any  person  (not  having 
the  legal  estate)  shall  convey  land  by  conveyances  purport- 
ing to  convey  the  same  in  fee  simple^  and  shall  afterward 
acquire  the  legal  estate,  the  estate  subsequently  acquired 
shall  immediately  pass  to  his  grantee. 

If  Shaw  had  acquired  the  Government  title  after  the  exe- 
cution of  the  mortgage,  and,  still  later,  had  conveyed  to 
Delaney,   the  latter  and   his  heirs  would   have   been  es- 
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topped  from  asserting  snob  title  against  the  mortgage,  be- 
cause, in  tbat  case,  Delan^  would  bave  acquired  the  title 
from  Shaw,  in  whose  hands  (by  operation  of  the  statute) 
it  had  already  been  subjected  to  the  mortgage  lien.  {Kirh- 
aldie  v.  Larrabee^  81  Cal.  456 ;  Clark  v.  Boyreau,  14  Cal. 
636.) 

Delaney,  however,  did  not  deraign  his  title  from  the 
United  States  through  Shaw,  and  the  statute  does  not  pro- 
vide that  any  estate  or  title  which  may  be  acquired  by  the 
assignee  or  grantee  of  the  mortgagor  shall  be  bound  by  the 
mortgage. 

Delaney  was  let  into  the  possession  by  Shaw,  but  the 
latter  had  taken  no  steps  to  acquire  the  title  from  the 
United  States,  and  it  does  not  appear  that  he  had  con- 
tracted to  acquire  it  for  the  benefit  of  his  mortgagee.  If 
he  had  acquired  the  government  title,  it  would  have  been 
subservient  to  the  mortgage;  this,  however,  simply  by  vir- 
tue of  the  statute.  The  Courts  could  not  recognize  any 
supposed  equity  growing  out  of  a  contract  (had  any  been 
entered  into)  that  the  mortgagor  would  secure  the  gov- 
ernment title  as  additional  security,  because  such  contracts 
are  in  derogation  of  the  policy  and  land  laws  of  the  United 
States.  Delaney  would  occupy  a  position  no  less  to  be 
favored  than  that  of  his  grantor. 

The  fact  that  he  got  possession  from  Shaw,  does  not 
affect  the  question.  If  he  had  acquired  a  superior  title 
from  any  other  source  than  the  United  States,  he  could  not 
have  been  deprived  of  the  possession  he  received  from 
Shaw  by  a  purchaser  at  the  mortgage-sale.  That  the  pos- 
session was  one  of  the  elements  employed  in  obtaining  the 
title  was  merely  an  incidental  advantage. 

Judgment  and  order  affirmed. 

Neither  Mr.  Chief  Justice  Wallaob  nor  Mr.  Justice 
NiLES  expressed  an  opinion. 
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THOMAS  EDWARDS  t;.  THE  SOUTHERN  PAOIFIO 

RAILROAD  COMPANY. 


CBAiroi  or  YnruB* — If  tho  aetloii  Is  broni^t  hi  a  eoimty  othor  tlum  that 
la  wlileli  tho  defendant  resideo,  and  he  moyea  for  a  change  of  Tenne  ob 
thle  ground,  the  plalntilT,  if  he  wishes  to  hare  the  action  tried  la  tbm 
eoonty  where  the  action  waa  hrooght,  oa  acooirat  of  the  conTenlcnee  of 
witneeaea,  moet  malce  a  coimter  motion  to  have  It  retained.  He  cannot 
permit  the  Tonae  to  he  ehangedf  and  then  mora  to  retnra  tha  eaaa  te 
another  coonty. 

Appikai.  from  the  District  Coart^  Twentieth  Judicial  Dia- 
trict,  County  of  Santa  Clara. 

The  defendant  was  a  corporation.  The  action  was  caoor 
menced  in  the  county  of  Santa  Clara.  The  defendant 
moved  to  change  the  venue  to  the  City  and  County  of  San 
Francisco.  The  Court  denied  the  motion,  and  the  defend- 
ant appealed  from  the  order. 

The  other  facts  are  stated  in  the  opinion* 

Frs.  E.  Spencer  and  McCtdlough  dk  Boyd,  for  the  Appel* 
lant 

B.  P.  Rankin  and  Wm.  Matthews,  for  the  Eespondent 

8.  W.  Sanderson,  for  the  Appellant,  in  reply. 

By  the  Court,  Ehodbs,  J. : 

The  motion  to  change  the  venue  of  this  case  waa  based 
on  the  fact  that  the  principal  place  of  business,  and,  there- 
fore, the  residence  of  the  defendant,  is  in  the  City  and 
County  of  San  Francisco,  and  not  in  the  county  where  the 
action  was  brought  The  plaintiff  made- a  motion  to  retain 
the  cause,  on  the  ground  that  the  convenience  of  witnesses 
would  thereby  be  promoted.  The  motions  were  made  be- 
fore  the  Code  of  Civil  Procedure  took  effect. 

It  is  insisted  that  the  defendant  has  the  absolute  right  to 
a  change  of  venue;  and  that  if  it  should  appear  after  the 
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venue  is  changed  that  the  oonyenience  of  witnesses  will  be 
subserved  bj  changing  the  venue  back  to  the  county  where 
the  action  was  brought,  or  any  other  county,  the  order  may 
then  be  madey  upon  a  proper  motion. 

In  Jenkins  v.  Calif  omia  Stage  Company,  22  CaL  537,  this 
question  was  presented  for  consideration.  The  defendant 
moved  for  a  change  of  venue  on  the  same  ground  as  in  this 
case,  and  the  plaintiff  opposed  it  on  the  ground  that  the 
convenience  of  witnesses  and  the  ends  of  justice  would  be 
promoted  by  refusing  the  change;  and  this  Court  afBrmed 
the  order  of  the  Court  below  in  refusing  to  change  the 
venue.  In  support  of  that  decision  the  Court  cited  Loehr 
▼.  Latham,  15  Cal.  418,  and  Piersm  v.  McCahiU,  22  Cal. 
127.  In  the  first  case,  the  Court  intimated  that  that  was 
the  proper  practice,  and  in  the  last  case  the  venue  had 
been  changed,  on  the  motion  of  the  defendant,  to  the 
county  in  which  he  resided,  and  the  plaintiff  thereafter 
moved  to  change  the  venue  to  the  county  in  which  the  ac- 
tion was  brought,  on  the  ground  that  the  convenience  of 
the  witnesses  would  thereby  be  promoted;  and  it  was  held 
that  the  motion  came  too  late  —  that  it  should  have  been 
made  when  the  defendant  applied  for  the  change.  This 
rule  has  been  acquiesced  in,  and  acted  upon,  for  many  yean, 
and  was  followed  in  the  recent  case  of  Hanchett  v.  Finch, 
47  CaL  192,  and  we  do  not  feel  justified  in  giving  a  new 
construction  to  the  proviaiona  of  the  Practice  Aot^  involved 
in  the  question. 

Order  afiSrmed* 

Keither  Mr.  Justice  Nmai  nor  Kr.  Justice  HoEursTBT 
■zpressed  an  opinioDb 
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[No.  8,680.] 

GEOEOE  O.  WHITNEY,  CHARLES  M.  KIMBALL 
AND  J.  WAYLAND  KTMBATJ,  v.  P.  DUEKIN  and 
ANN  DURKIN. 

Btiobnci  of  DicLABATioifs. —  Ib  ui  tetloA  fbT  goods  sold,  when  the 
Issue  made  Is,  whether  the  credit  was  given  to  the  defendant  who 
obtained  the  goods,  or  to  another  person,  the  declarationa  of  the  vendor 
made  to  sach  other  person,  after  the  transaction  has  been  completed, 
and  some  time  has  elapsed,  are  not  a  part  of  the  ret  gwim,  and  are  not 
admissible  in  evidence  on  behalf  of  the  plahitUI. 

Appeal  from  the  District  Court,  Fourth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

Action  to  recover  seven  hundred  and  ninefy-five  dollars, 
the  value  of  goods  sold.  The  complaint  alleged  that  the 
goods  were  sold  to  the  defendants  at  their  special  instance 
and  request  The  answer  averred  that  one  Charles  D. 
Carter  was  indebted  to  the  defendant  P.  Durkin  in  the 
sum  of  seven  hundred  and  ninely-five  dollars,  and  in  con- 
sideration thereof,  gave  the  defendants  an  order  in  writing 
on  the  plaintiffs  for  goods  to  that  amount,  and  that  the 
plaintiffs  delivered  the  goods  on  the  order,  and  gave  the 
credit  to  Carter.  The  plaintiffs  recovered  judgment;  the 
defendants  moved  for  a  new  trial,  and  the  Court  granted 
the  motion.  The  plaintiffs  appealed  from  the  order  granting 
a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

Pao'her  &  Roche,  for  the  Appellants. 

Whitney's  declarations  to  Carter,  when  he  visited  him, 
are  the  only  means  of  explaining  the  object  of  the  visit,  and 
to  show  that  it  was  not  to  collect  money  due  him  by  Carter. 
(Taylor  on  Ev.  Sec  616 ;  Stewart  v.  Hanson,  36  Maine  507 ; 
Pool  V.  Bridge,  4  PioL  878;  and  AUen  y.  Duncan,  U  ^<^ 
808.) 
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J.  C  Bates,  for  the  Respondent. 

Whitney  could  not,  by  his  own  statements  to  Carter,  mann- 
factnre  evidence  in  his  own  behalf  after  the  transaction  had 
completely  ended  and  the  liabilities  of  the  parties  had  be- 
come fixed* 

By  the  Court,  Niles,  J. : 

The  new  trial  was  granted  solely  npon  the  ground  of 
'*  errors  of  law  committed  by  the  Court  during  the  progress 
of  the  trial,  and  excepted  to  by  the  defendants."  The  prin- 
cipal issue  at  the  trial  was  whether,  at  the  time  of  the  sale 
and  delivery  of  the  goods,  the  credit  was  given  to  the  defend- 
ants or  to  Carter,  the  drawer  of  the  order.  The  only  excep- 
tion taken  by  the  defendants  was  to  a  portion  of  tiie  testi- 
mony of  Geo.  O.  Whitney,  one  of  the  plaintiffs.  The  wit- 
ness had  stated  that  after  the  sale  and  delivery  of  the  goods 
he  visited  Carter  several  times  to  procure  payment  by  him 
of  the  amount  of  the  claim,  and  was  unsuccessful.  He  was 
then  permitted  to  testify,  against  the  objection  of  defendants, 
in  substance,  that  on  the  occasion  of  his  last  visit  he  informed 
Carter  that  he  did  not  hold  him  responsible  for  the  price 
of  the  goods ;  that  he  had  nothing  to  hold  him  at  all  in  any 
way,  especially  in  the  manner  the  goods  were  sold  to  the 
defendant  at  tiie  time  of  the  sale ;  nothing  but  a  simple  or- 
der on  him,  etc 

This  testimony  was  clearly  inadmissible.  The  declara- 
tions were  not  parts  of  the  res  gestw.  The  rights  and  lia- 
bilities of  the  several  parties  were  fixed  at  the  time  of  the 
sale  and  delivery  of  the  goods.  It  is  difficult  to  see  how  a 
declaration  of  the  plaintiff,  made  several  weeks  later,  and  in 
the  absence  of  the  defendants,  could  form  a  part  of,  or  in 
any  degree  illustrate  or  explain  the  past  and  completed 
transaction. 

We  cannot  say  that  the  testimony  was  immaterial.  Its 
direct  tendency  would  be  to  impress  the  minds  of  the  jury 
with  the  belief  that  the  plaintiffs  had  not  intended  to  give 
the  credit  to  Carter,  but  to  the  defendants.     That  was  an 
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important  issue  in  the  case;  and  upon  that  issue  the  testi- 
mony was  inadmissible.    We  think  the  new  trial  waa  prop- 
(^riy  granted. 
Order  affirmed.    Bemittitur  forthwith. 


(No.  8»09t.] 


EEITST  DUNKER  i;.  CATHARINE  LUTZ  ato  JOHN 

HOUCK. 

4iiU8  Summons. —  The  Clerk  of  the  Dlttrlct  Court  l«  aatliorlied,  on  de- 
mand of  the  plaintiff,  and  without  an  order  of  Coart,  to  laeue  an  oliae 
nimmone  after  the  expiration  of  the  year  during  which  the  orlftnal  mart 
he  lesoed. 

Affeai.  from  the  District  Courts  Fourth  Judicial  Dbtrict, 
City  and  County  of  San  Francisco. 

On  the  15th  day  of  November,  1865,  the  plaintiff  ob- 
tained a  judgment  against  the  defendants  in  said  Court, 
for  five  himdred  and  ninety-nine  dollars  and  costs.  On  the 
15th  day  of  November,  1869,  he  commenced  suit  on  the 
judgment  by  filing  a  complaint  and  procuring  a  summons 
to  be  issued.  On  the  19th  day  of  February,  1872,  the 
summons  was  served  on  defendant  Lutz,  and  returned  to 
the  Clerk's  Oifice  on  the  2d  day  of  March,  1872,  not  served 
on  defendant  Houck.  On  the  13th  day  of  February,  1873, 
the  Clerk  of  the  Court,  without  an  order  of  the  Court,  on 
demand  of  the  plaintiff,  issued  an  alias  summons,  which 
was  served  on  the  defendant  Houck  on  the  15th  day  of 
February,  1873.  On  the  19th  day  of  February  following, 
defendant  Houck  gave  the  plaintiff  notice  that  he  would 
move  the  Court  to  quash  the  summons  and  return  thereon, 
because  the  same  was  issued  improvidently  and  without 
any  authority  of  law,  and  for  neglect  and  laches  of  the 
plaintiff.  The  motion  was  heard  upon  affidavits,  and  upon 
the  papers  in  the  case.  The  plaintiff's  affidavit  alleged 
that  defendant  Houck  had  concealed  himself  to  avoid  the 
service  of  summons,  and  that  the  summons  had  been  served 
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as  soon  as  the  plaintiff  had  found  hiuL  The  Court  denied 
the  motion.  The  plaintiff  had  judgment,  and  the  defendant 
appealed  from  the  judgment,  and  from  an  order  denying  a 
new  triaL 

N.  Hamilton  and  Beatty  &  Densan,  for  the  Appellant. 

The  Court  erred  in  failing  to  quash  the  summons  which 
was  issued  on  the  13th  of  February,  1873,  and  the  return 
thereon.    (Dupuy  v.  Shear,  29  CaL  239.) 

The  Clerk  had  no  right  to  issue  a  summons  in  February, 
1873. 

The  right  to  issue  a  summons  imder  the  complaint  filed 
in  November,  1869,  expired  November  15,  1870.  After 
that  date,  the  Clerk,  on  his  own  motion,  certainly  could  not, 
and  the  Court  probably  would  not,  authorize  the  issue  of  an 
alicLS  summons.    (See  case  cited,  29  Cal.  pp.  241-2.) 

The  Code,  section  four  hundred  and  six,  authorizes  the 
Clerk  at  any  time  within  one  year  to  issue  summons. 

Section  four  hundred  and  eight  of  the  Code  provides  that 
if  the  summons  is  returned  without  being  served  on  any  or 
aU  the  defendants,  the  Clerk  may  issue  an  alias  summons. 
But  this  alias  summons,  we  presume,  must  be  issued,  like 
the  first,  within  the  year  provided  in  section  four  hundred 
and  six ;  otherwise,  the  suit  might  be  kept  alive  for  a  century, 
without  an  effort  to  serve  the  defendant. 

Even  if  it  is  intended,  under  the  Code,  to  ftllow  an  alias 
summons  to  issue  after  the  expiration  a  year,  this  does  not 
apply  to  a  case  where  the  action  was  brought,  and  the  whole 
period  of  one  year  had  expired  before  the  Code  went  into 
effect  This  would  be  to  give  the  Code  a  retroactive  effect, 
and  to  revive  a  cause  of  action  which  waa  totally  gone  before 
the  Code  was  passed. 

Daingerfield  A  Olney,  for  the  Bespondent. 

The  motion  to  quash  a  summons  is  always  addressed  to 
the  discretion  of  a  Court,  and  the  case  of  Dupuy  v.  Shear, 
29  Cal.  239,  cited  by  appellant,  shows  it;  and  where,  by 
setting  aside  a  summons  as  irregular,  the  plaintiff  would 
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be  barred  of  his  ri^t  of  action  by  reason  of  the  Statute  of 
Limitations,  the  Court  will  permit  an  amendment  to  be  made. 
(Weare  v.  Slocum,  3  How.  Pr.  Eeps.  397.) 

That  the  law  does  not  require  a  vain  thing  to  be  done  is 
axiomatic.  Hence^  if  the  Court  would  have  permitted  a 
summons  to  issue  upon  motion^  it  would  have  been  folly  to 
quash  the  writ  issued  and  order  another.  That  it  would 
have  ordered  a  writ  to  issue  is  plain  from  the  finding  of  the 
Court  that ''  the  debt  was  due,  and  that  the  apparent  laches 
on  our  part  had  been  satisfactorily  accounted  for/' 

The  practice  under  the  code  in  regard  to  the  summons 
should  be  as  near  that  of  the  common  law  practice  under 
the  capias  as  possible.  (Blanchard  v.  Strait,  8  How. 
Pr.  84.)  Under  that  practice  if  the  action  was  kept 
alive  by  a  continuance  roll,  aliases  and  pluries  writs  could 
have  issued  as  a  matter  of  course  and  the  debt  would  never 
outlaw.  (See  Dupuy  v.  Shear,  29  Cal.  240.)  Under  our 
Practice  Act,  the  filing  of  a  complaint  stops  the  Statute  of 
Limitations. 

By  the  Court,  MoKinbtby,  J. : 

I  think  the  Clerk  of  the  District  Court,  is  authorized,  on 
demand  of  the  plaintiff,  to  issue  an  alias  sununons  after  the 
expiration  of  the  year  during  which  the  original  must  be 
issued. 

If  the  plaintiff  is  guilty  of  laches,  by  failing  to  serve 
either  the  original  or  the  alias,  the  defendant  may  move  to 
quash. 

Judgment  and  order  affirmed.    Bemittitur  forth witL 

Neither  Mr.  Justice  Bhodxs  nor  Mr.  Justioe  Caoosm 
expressed  an  opinion. 
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[No.  s,ni.] 
HAUS  EL  BUHNE  v.  SETH  P.  CHISM. 

Smlbctiox  ov  Sbminaby  Land  bt  ths  Stats.— The  selection  by  the  State 
of  public  land  as  a  portion  of  the  seventy-two  sections  granted  to  the 
State  for  the  use  of  a  seminary  of  learning,  even  If  approved  by  the 
Register  and  Receiver  of  the  Local  Land  Office,  does  not  confer  a  title 
on  the  State  until  the  selection  Is  approved  by  the  Secretary  of  the  In- 
teriort  and  the  plaintiff  mast  prove  such  approval. 

ftBLaCTiON  OF  State  Land  dndbb  Act  or  Jolt  28,  1866. —  Land  selected 
by  the  State  prior  to  July  23,  1866,  as  a  portion  of  the  grants  of  public 
land  made  by  Congress,  does  not  become  the  property  of  the  State  under 
the  cnratlve  Act  of  Congress  of  July  28,  1866,  until  the  selection  has 
been  certified  over  to  the  State  by  the  Commissioner  of  the  General 
Land  Office. 

Bjbgtmbmt. —  The  plaintiff  in  ejectment  can  recover  only  on  the  legal  title. 

Appeal  from  the  District  Court^  Eighth  Judicial  Dis- 
trict,  Humboldt  County. 

The  complaint  was  in  the  usual  form^  and  averred  the 
plaintiff's  ownership  and  seizin  on  the  first  day  of  January, 
1872,  and  the  ouster  on  the  second  day  of  January,  1872. 
The  defendant  denied  the  allegations  of  the  complaint,  and 
set  up  that  the  United  States  had  continuously,  since  May 
23,  1867,  occupied  the  land  for  light-house  purposes,  and 
that  he  was  the  keeper  of  the  light-house,  employed  by  the 
United  States  at  stipulated  wages,  and  that  he  claimed  no 
interest  in  the  demanded  premises.  Broderson  obtained 
his  patent  from  the  State  on  the  19th  day  of  January,  1861.; 
and  on  the  7th  day  of  April,  1862,  conveyed  to  the  plaint- 
iff. On  the  8th  day  of  June,  1866,  the  President  made  an 
order  reserving  a  part  of  the  land  for  light-house  purposes, 
and  May  28,  1867,  he  made  an  order  reserving  the  remain- 
der. The  defendant  was  the  light-house  keeper.  The  de- 
fendant recovered  judgment.    The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Buck  &  Btafford  and  0.  W.  Spaulding,  for  the  Appellant 

The  grant  above  referred  to  is  a  present  grant  to  the 
State  of  California,  only  wanting  identity  to  make  it  perfect. 
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By  the  Act  the  title  to  seventy-two  sections  of  land  of  the 
character  of  that  in  controversy  vested  in  the  State  of  Cali- 
fornia. (Van  VaUeenburg  v.  McCloud,  21  Cal.  p.  330; 
Higgins  v.  HoUon,  25  Cal.  p.  252 ;  Lester's  Land  Laws,  pp. 
244  and  264 ;  Cooper  v.  Roberts,  18  How.  p.  179 ;  Foley  v. 
Harrison,  15  Eow.  p.  441.)  The  State  was  vested  with  full 
power  to  select  and  locate  the  very  land  in  controversy, 
because  it  answers  the  description  of  land  granted  to  the 
State.  As  soon  as  the  selection  was  made  the  title  passed  to 
it  (Rutherford  v.  QreerCs  heirs,  2  Wheat  p.  196 ;  Lessieur 
V.  Brice,  12  Howard,  p.  76 ;  Bludworth  v.  Lake,  38  CaL  p. 
262.)  Plaintiff's  grantor  was  a  bona  -fide  purchaser  from  the 
State.  The  land  was  sold  to  plaintiff's  grantor  in  such  man* 
ner  as  would  have  passed  and  did  pass  the  State's  title  at  the 
time  the  selection  was  made.  (Toland  v.  MandeU,  38  CaL 
p.  42 ;  Hodapp  v.  Sharp,  40  CaL  p.  72.)  If  the  selection  in 
this  case  has  been  erroneous  in  any  manner,  the  Act  of 
Congress  of  July  23,  1866,  has  confirmed  the  selection. 
(14  U.  S.  Statutes,  p.  218.)  A  confirmation  by  Act  of 
Congress  vests  in  the  confirmee  the  right  of  the  United 
States,  and  a  patent  if  issued  could  only  be  evidence  of 
this.  (Stoddard  v.  Chambers,  2  How.  pp.  316  and  372.) 
A  confirmation  by  law  is  as  fully,  to  all  intents  and  pur- 
poses, a  grant  as  if  it  contained  in  terms  a  grant  de  nova. 
And  such  grant,  or  confirmation,  vests  an  indefeasible  and 
irrevocable  title.  (8  Washburn  on  Beal  Property,  p.  178, 
and  eases  there  cited,  *  p.  525.) 

Ih  D.  Latimer,  for  the  Respondent 

The  following  propositions  are  believed  to  be  well  settled : 
1st  That  the  title  to  no  particular  tract  of  the  land  donated 
to  this  State  by  Congress  (unless  it  may  be  swamp  or  over* 
flowed),  vests  in  the  State  until  after  the  selection  and  lo- 
cation of  such  particular  tract  by  the  State,  in  the  manner 
prescribed  by  law,  and  the  approval  of  such  selection  and 
location  by  the  United  States,  or  its  proper  officers.  2d. 
That  in  making  such  selection  and  location,  the  provisions 
of  the  law  relating  thereto  must  be  strictly  pursued.  3d. 
That  the  party  claiming  under  the  State  must  prove  the 
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performance  of  all  the  acts  required  bj  law  to  constitute 
such  selection  and  location. 

The  Act  of  Congress  donating  to  the  State  the  seventy- 
two  sections,  provides  that  all  selections  made  by  the  State 
shall  be  "subject  to  the  approval  of  the  Secretary  of  the 
Interior.'^  (See  Sec.  12,  Act  of  March  3,  1853 ;  10  Statutes 
at  Large,  244.) 

This  being  one  of  the  conditions  of  the  grant  itself,  it  is 
dear  that  until  such  approval  was  had,  the  State  could  ac- 
quire no  title  to  the  land  selected.  There  is  not  even  an 
attempt  to  show  such  approval  in  this  case.  Neither  the 
Begister  or  Seceiver  can  certify  or  list  land  over  to  the  State^ 
nor  approve  selections  oir  locations. 

Their  duty  is  simply  to  receive  the  applications,  note  the 
selections  or  locations  on  their  plats,  and  report  the  same 
to  the  Commissioner  of  the  Q^eral  Land  Office.  Their 
powers  axe  limited.  They  cannot  even  decide  a  oontesc 
between  preemption  claimants.  They  must  take  the  testi- 
mony; and  may  give  their  opinion  to  the  Commissioner  on 
the  merits  of  the  contest  (which,  however,  is  merely  ad- 
visory). There  are  but  two  officers  who  can  decide;  orig- 
inally, the  Commissioner,  and,  on  appeal,  the  Secretary  of 
the  Literior. 

But,  further  than  this,  even  if  the  Act  of  1866  did  con- 
firm this  selection,  it  does  not  help  the  plaintiff.  The  right 
of  the  State,  or  its  grantee,  would  still  be  but  inchoate,  the 
title  remaining  in  the  United  States  until  the  land  shall  be 
certified  over  to  the  State  by  the  Commissioner  of  the  Gen- 
eral Land  Office.  There  is  no  evidence  in  the  record  that 
this  land  has  been  so  certified  over,  and  it  is  conceded  by 
counsel  for  appellants  that  it  has  not 

The  land  in  controversy  had  been  reserved,  and  appro- 
priated by  the  United  States  before  the  attempted  selection 
by  the  State. 

The  tract  of  land  in  question  is  known  as  ^  Cape  Mendo- 
cina" 

On  the  18th  day  of  August^  1856,  Congress,  by  Act,  au- 
thorized and  appropriated  forty  thousand  dollars  for  the 
construction  of  a  firstrdass  li^trhouse  at  '^  Cape  Mendo- 
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cino/'  i.  e.,  upon  the  land  described  in  the  complaint  (11 
Statutes  at  Laxge^  100.)  June  20,  1860,  Congress  made 
another  appropriation  of  eighty  thousand  dollars  for  the 
same  purpose.  (12  Statutes  at  Large^  86.)  This  was  a 
reservation  and  appropriation  of  this  land  by  the  United 
States.  In  the  Umted  States  y.  Fitzgerald,  15  Peters,  421, 
it  is  said: 

*^  If  the  Act  had  directed  that  the  light-house  should  be 
built  on  this  particular  tract,  according  to  the  decision  of 
this  Court  in  Wilcox  v.  Jackson,  13  Peters,  498,  it  would 
have  been  such  an  appropriation  within  the  meaning  of  the 
Act  of  the  29th  of  May,  1830,  as  would  have  deprived  the 
defendants  of  their  right  of  preemption." 

By  the  Court,  Crockett,  J.: 

The  action  is  ejectment,  to  recover  from  the  light-house 
keepers  the  possession  of  the  light-house  erected  by  the 
United  States  at  Cape  Mendocino,  together  with  the  tract 
of  land  on  wliich  it  stands.  A  judgment  having  been  en- 
tered for  the  defendants,  the  plaintiff  appeals  on  the  judg- 
ment-roll, claiming  that,  on  the  findings  of  fact,  the  plaintiff 
is  entitled  to  recover. 

The  plaintiff  claims  under  a  patent  from  the  State  of  Cal- 
ifornia, f oimded  on  an  alleged  selection  by  this  State  of  the 
land  in  controversy,  as  a  portion  of  the  seventy-two  sectione 
donated  to  the  State  by  the  Act  of  Congress  of  March 
3, 1858,  for  the  use  of  a  seminary  of  learning.  (10  Statutes 
at  Large,  248.) 

Section  twelve  of  the  Act  provides  for  the  selection  of 
the  land  "by  the  Governor  of  the  State,  or  any  person  he 
may  designate  for  that  purpose,  in  l^al  sub-divisions  of  not 
less  than  a  quarter-section  of  any  of  the  unsold,  unoccupied 
and  unappropriated  public  lands  therein,  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior,  and  to  be  disposed 
of  as  the  Legislature  shall  direct.'' 

On  the  23d  of  April,  1868,  the  Legislature  passed  an  Act 
providing  for  the  selection  and  sale  of  these  lands  (Stat- 
ates  1858,  pw  248);  and  the  plaintiff  claims  that  the  pro- 
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visions  of  the  Act  were  complied  with  in  the  selection  of 
this  land.  It  appears  from  the  findings  that  in  June^  I860, 
one  Broderson  applied  to  the  State  Locating  Agent  for  that 
district  to  purchase  this  tract;  that  the  agent  accepted  the 
offer  on  condition  that  the  location  should  ^'be  made  and 
approved  by  the  United  States ;  '^  that  the  Locating  Agent 
applied  to  the  United  States  Register  and  Receiver  for  that 
district  for  the  land  on  behalf  of  the  State,  under  the  Act 
of  March  8,  1853;  that  the  Register  and  Receiver  enter- 
tained the  application,  and  approved  the  location;  that  the 
State  Surveyor-General  also  approved  the  location,  and 
thereupon  the  Governor  issued  a  patent  to  Broderson  in 
the  usual  form.  The  plaintiff  holds  this  title.  It  does 
not  appear  from  the  findings  that  the  Secretary  of  the  In- 
terior ever  approved  the  selection  and  location;  on  the 
contrary,  it  appears  that  in  June,  1866,  and  May,  1867,  the 
land  in  controversy  was  reserved  for  light-house  purposes, 
by  order  of  the  President. 

We  think  the  approval  of  the  Secretary  of  the  Interior 
was  essential  to  a  valid  selection  and  location  by  the  State ; 
and  that  it  was  incumbent  on  the  plaintiff  to  show  affirma- 
tively that  he  had  approved  it  The  Act  of  March  8,  1858, 
provides  in  terms  that  the  selection  shall  be  subject  to  his 
approval,  and  we  have  no  authority  to  dispense  with  it. 
This  condition  was  doubtless  inserted  for  the  reason  that, 
in  the  opinion  of  the  highest  officer  of  the  Land  Depart- 
ment, the  land  might  be  required  in  the  future  for  public 
uses;  and  it  was  intended  that  he  should  exercise  his  judg- 
ment in  the  premises  before  the  selection  should  be  valid. 
But,  however  this  may  be,  the  statute  is  imperative  that 
the  selection  shall  be  **  subject ''  to  his  approval,  and  it  is 
not  shown  that  he  has  ever  approved  it,  or  indeed,  that  he 
had  any  knowledge  of  the  selection  until  after  the  land  was 
reserved  by  the  President. 

But  the  plaintiff  contends  that  whatever  defects,  if  any, 
earisted  in  his  title,  were  cured  by  the  Act  of  Congress  of 
July  28, 1866,  to  quiet  land  titles  in  California.  (14  Statutes 
at  Large,  218.)  But  it  does  not  appear  from  the  finding? 
(which  include  all  the  facts  in  issue)  that  this  land  has  ever 
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been  listed  or  certified  over  to  the  State  by  the  Commis- 
eioner  of  the  General  Land  Office ;  and  in  Hodapp  ▼.  Sharp, 
40  Cal.  69,  we  held  that  under  the  Act  of  July  23, 1866,  the 
title  does  not  vest  in  the  State  until  this  is  dona 

The  plaintiff  in  ejectment  can  recover  only  on  the  legal 
title;  and  on  our  construction  of  the  Act  of  1866,  he  does 
not  acquire  this  under  that  Act  until  the  lands  are  listed 
over  to  the  State  by  the  Commissioner.  We  are  not,  how- 
ever, to  be  understood  as  intimating  an  opinion  that  the 
plaintiff  would  or  would  not  have  been  entitled  to  recover, 
if  this  fact  had  been  shown.  In  the  view  we  take  of  the 
ease,  it  is  unnecessary  to  decide  that  point,  or  the  other 
oaestions  discussed  by  counsel 

Judgment  and  order  affirmed.    Remittitur  forthwith. 


(Ho.  4414.1 

GALEN  M.  FISHER  v.  JOHN  W.  PEARSON. 


OmcrLAXNT  ON  OoMVBACT. —  A  compUliit  oa  a  wrlttn  eoBtnet, 

iDg  the  bnlldlnff  of  «  haawt.  In  which  tho  defendant  aareeo  to  pay  aU 
bllla  against  the  houaOp  or  litigate  the  aame  before  paying  them  if  he 
deemed  them  onjost,  mnst  ayer  a  breach  of  the  condition.  It  la  not  sof- 
fldent  to  merely  aver  that  the  defendant  haa  fiaUed  to  pay. 

lom. —  If,  In  Boch  action,  the  contract  oontalna  a  danae  by  which  the 
defendant  agreea  to  pay  all  bllla  agabiat  the  honae,  for  which  the 
plaintiff  haa  not  made  hlmaelf  personally  liable^  the  complaint  to  re- 
eorer  such  bllla  moat  aT«r  that  the  plaintiff  had  not  made  himself  per- 
■Qoally  liable  for  thonu 

Afpsal  from  the  District  Conrt^  Third  Judicial  District, 
Oountj  of  Alameda. 

The  complaint  was  as  follows:  ^  That  heretofore,  to  wit: 
on  the  7th  day  of  November,  a.  Dw  1872,  the  plaintiff  and 
defendant,  at  the  dty  of  Oakland,  comity  of  Alameda  and 
State  of  California,  entered  into  a  certain  contract  in  writ* 
ingy  which  said  contract  reads  in  the  words  and  figoret 
foUowing,  to  wit: 
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"  Oakland,  November  7th,  1872. 

"  Mb.  Q.  M.  Fisheb  —  Dear  Sir :  I  am  in  receipt  of  your 
notice  that  Mr.  Hoops  has  thrown  np  his  contract  with  you 
to  build  your  house  in  this  city,  upon  which  I  am  bonds- 
man; and  I  will  reply  as  follows,  to  wit: 

"  The  three  days'  notice  which  you  have  given  to  proceed 
with  said  contract  having  gone  by,  without  his  so  proceeding 
therewith,  you  are  at  liberty  to  complete  the  same,  as  cheaply 
as  possible  by  sub-letting,  open  to  competition,  and  as  per 
the  specifications,  details,  drawings,  and  plans  upon  which 
the  contract  with-  Mr.  Hoops  was  based. 

^'  I  am  willing,  as  bondsman,  that  you  shall  so  go  on, 
jointly  with  Doctor  P.  M.  McLaren,  my  named  agent  for 
the  purpose,  and  complete  the  said  house  as  above  on  the 
following  conditions: 

^^  First,  we  are  to  and  do  repudiate  said  contract  and  bond, 
(and  all  bills  made  thereunder)  between  you  and  said 
Hoops,  together  with  all  notices  served  concerning  the 
completion  of  said  house  to  this  date,  either  by  you  on  me, 
or  by  me  on  you,  or  upon  said  Hoops  by  either  of  us,  or 
upon  either  of  us  by  Hoops,  thus  closing  the  former  trans- 
actions in  any  way  concerning  said  house  entire  to  date,  as 
between  you  and  myself;  and  cancelling  all  claims  that  you 
have  against  me  to  date  concerning  said  house,  but  not  in 
any  way  to  alter  my  ri^ts  against  said  Hoops,  or  yours 
against  him  in  consequence  of  his  failure  to  complete  said 
house  as  per  his  oontraet  Also  the  architects  on  said 
house,  to  wit: 

**  Messrs.  Ball  ft  Day  shall  have  nothing  further  to  do  with 
the  house  in  any  way  hereafter,  and  in  case  of  any  dispute 
between  you  and  my  named  agent,  as  to  the  completion  of 
said  house,  the  matter  shall  be  referred  to  Mr.  Wolfe,  an 
architect  of  Oakland,  whose  decision  shall  be  final;  said 
house  to  be  completed  at  my  expense,  and  all  bona  fide 
valid  bills  against  said  house  to  date,  made  by  said  Hoops, 
and  for  which  liens  have  been  filed^  or  may  hereafter  be 
filed  upon  said  house  to  be  paid  by  me,  (or  litigated,  as  I 
may  choose  before  paying  them,  should  I  deem  them  un- 
just) you  paying  one  half  the  actual  expenses  of  such  litiga- 
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tion,  and  I  the  other.  Yon  also  to  pay  over  to  me  as  I  may 
require  it  from  time  to  time,  the  full  contract  price  that  you 
were  to  pay  to  said  Hoops  to  construct  said  house^  together 
with  the  price  paid  by  me  for  any  and  all  extras  that  I  may 
put  upon  said  house;  and  also  you  are  to  pay  to  me,  as  I 
require  it,  one  half  the  actual  loss  or  difference  between 
the  actual  cost  of  the  entire  erection  of  said  house,  and  the 
said  named  contract  price  that  you  were  to  have  paid  said 
Hoops  for  the  construction  of  the  same. 

^*  It  being  of  course  understood  and  agreed  by  both  you 
and  me,  that  all  money  legally  paid  by  yon  to  date  cm  said 
house  to  said  Hoops  by  way  of  architect's  certificates,  to- 
gether with  all  bills  actually  paid  by  you  on  said  house  to 
date,  and  which  bills  were  actually  chargeable  to  said 
Hoops  under  his  contract  to  construct  said  house,  and  for 
which  acceptances  valid  liens  may  be  filed  against  said 
house,  together  with  all  acceptances  already  made  by  you 
for  work  done  or  material  furnished  by  said  Hoops  on  said 
house,  and  which  acceptances  you  are  compelled  to  so  pay 
by  reason  of  such  valid  liens  and  for  said  house  between 
this  date  and  ten  days  after  the  completion  of  the  same  by 
me,  shall  all  come  out  of  and  be  deducted  by  you  from  iho 
money  hereinafter  named  to  be  paid  by  you  to  me. 

^'  In  short,  I  am  to  complete  said  house,  and  to  pay  the 
bills  hereinbefore  named  to  be  paid  by  me,  and  to  dear 
said  house  of  aU  valid  mechanics'  liens  filed  thereon  for 
money  due  on  its  construction,  either  by  litigation  or  other- 
wise, as  I  may  choose  to  do,  and  you  are  to  pay  over  to  me 
all  the  moneys  therefore  hereinfore  named  to  be  paid  to  me 
as  I  may  require  it;  and  it  is  hereby  agreed  that  you  shall 
claim  no  damages  against  me  for  any  actual  time  required 
to  complete  said  house,  or  otherwise;  and  that  should  either 
party  hereto  violate  this  agreement  in  any  way,  he  shall  be* 
come  at  once  due  and  owing  the  other  party  hereto  the  stun 
of  one  thousand  dollars.  United  States  gold  coin,  for  liqui- 
dated damages,  which  sum  may  be  collected  by  law  by  the 
other  party  from  the  party  so  violating  the  same,  together 
with  cost  of  collection  and  attorneys'  fees  in  the  sum  of  one 
hundred  and  fifty  dollars,  United  States  gold  coin;  and  said 


July,  1874.]  PiSHEB  V.  Peaesow.  475 


statement  of  Facts. 


party  so  violating  this  agreement>  does  bereby  waiVe  all  his 
rights  to  any  and  aU  defense  at  law  against  tbe  other  party 
in  the  enforcement  of  such  liquidated  damages,  attorneys^ 
fees,  and  expense  of  collection. 

^'  Signed  and  sealed  on  this  the  day  and  year  first  above 
named  by  me. 

**  Jno.  W.  Pbaesow, 
**  Qajjss  UL  Fishkb. 

*^  And  accepted  by  me  on  the  face  hereof  in  presence  of. 

Wif.  H.  Pabsons.'* 

And  plaintiff  avers  that  he  has  in  all  respects  performed 
all  the  conditions  in  said  contract  contained  to  be  done  or 
performed  by  him.  That  he  paid  to  said  defendant  the 
whole  of  the  balance  of  the  contract  price  agreed  by  plaint- 
iff to  be  paid  to  said  Hoops  for  the  erection  of  the  building 
referred  to  in  said  contract  herein  set  forth,  to  wit:  the 
sum  of  two  thousand  four  hundred  dollars  in  gold  coin; 
that  on  the  completion  of  said  building  mentioned  in  the 
forgoing  contract,  and  in  the  contract  with  said  Hoops, 
plaintiff  and  defendant  had  an  accounting  together  as  to 
the  amount  of  deficiency  remaining  after  having  applied  all 
the  money  under  the  original  contract  with  said  Hoops^  not 
paid  out  at  the  date  of  the  agreement  herein  set  forth. 
That  a  writing  showing  such  deficien<7  and  the  amount  and 
persons  to  whom  such  deficiency  wag  due,  was  made  and 
signed  by  plaintiff  and  P.  M.  McLaren,  the  named  agent  of 
defendant,  and  which  writing  is  as  follows: 

"  Agreed  deficienq^  on  G.  M.  Fisher's  house  on  Webster 
street,  Oakland,  as  per  contract  between  said  Fisher  and 
John  W*  Pearson,  any  errors  or  omissions  excepted. 

^Sajx  Fbanoisoo,  Dec  17,  1872. 

CSiaplin,  carpenter $112  00 

Frost  &  K,  painters 275  00 

Grosso  &  WiloocK,  hardware 40  12 

Hawley  &  Ca,  (correct  P.  M.  McLaren,  agent) . . .     108  34 

Amount  carried  forward  •  •  • $535  46 
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Amount  brought  forward $535  46 

Hejwoodfl  &  Jacobe,  lumber  •  • .  • 188  52 

Bedican,  plaBterer •  • .  •  60  00 

«               «           138  39 

WuL  Heymon,  turning 85  00 

Remillard,  briok-maaon 179  00 

John  Allen,  laborer 19  25 

Sands 8  80 

Barbagaletta,  hardware • 6  50 

$1,220  92 
By  caah  on  hand 47  09 

8)  1,173  88 

586  91 
Cash  paid  Bedican  by  FIflher  ••••••.•• 60  00 

$526  91 

^  It  18  understood  that  if  Mr.  lUier  baa  made  himself 
personally  liable  for  any  of  the  within  statement  of  ac- 
counts, that  the  whole  shall  be  paid  by  him  of  suoh  bills  as 
he  has  made  himself  personally  liable  for/' 

^  The  above  statement  we  beliere  to  be  oorrect 

«  Q.  M.  Fisher, 
*  P.  M.  MoLabek.* 

And  plaintiff  avers  that  immediately  after  making  said 
statement^  and  writing  last  above  set  forth,  he  paid  to  said 
defendant^  John  W.  Pearson,  the  one  half  of  said  deficiency, 
to  wit:  the  sum  of  five  hundred  and  ei^ty-siz  dollars  and 
ninety-one  eents  in  gold  coin. 

And  plaintiff  avers  that  said  defendant  has  failed  and  re- 
fused to  perform  his  part  of  said  contract  herein  first  set 
forth,  and  has  violated  the  same ;  that  defendant  has  failed 
and  refused  to  pay  said  agreed  deficiency  claims  set  forth 
in  the  writing  last  set  forth,  or  any  portion  or  part  thereof, 
except  the  daim  of  CSiaplin,  Flost  &  K.,  Mawley  &  Ca, 
Bedican,  Qrosso  k  Wilcox  part  nine  dollars  and  seventy 
cents,  amounting  in  the  aggregate  to  the  sum  of  five  hun- 
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dred  and  sizty-five  dollars  and  four  oents,  leaving  a  bal- 
ance of  six  hundred  and  eight  dollars  and  seventy-nine 
cents  unpaid;  and  thongh  often  requested  to  pay  the  same 
by  said  plaintiff,  yet  he  has  refused  and  still  refuses  so  to 
do;  and  though  demanded,  has  refused  to  pay  back  to 
plaintiff  the  five  hundred  and  eighty-six  dollars  and  ninely- 
one  cents  paid  by  plaintiff  to  defendant  as  aforesaid. 

Plaintiff  further  complaining,  avers  that  on  account  of 
the  violation  of  said  contract  first  heroin  set  forth  by  said 
defendant,  plaintiff  has  been  put  to  great  cost  and  expense, 
and  has  had  liens  filed  against  his  said  property  on  account 
of  said  claims  so  unpaid  as  aforesaid,  and  judgments  ob- 
tained against  him,  and  his  property  advertised  for  sale; 
and  he  has  been  compelled  to  pay  large  sums  of  money  in 
shape  of  costs  and  attorneys'  fees,  besides  having  to  pay 
the  indebtedness  set  forth  in  the  writing  last  above  herein 
set  forth,  amounting  in  all  to  the  sum  of  seven  hundred 
and  twenty-eight  dollars  and  seventy-nine  cents,  gold  coin. 

And  plaintiff  avers  that  by  reason  of  defendant's  violation 
of  said  agreement  first  herein  set  forth,  the  said  defendant 
has  become  indebted  to  said  plaintiff  in  the  sum  of  one 
thousand  dollars,  gold  coin  of  the  United  States,  together 
with  the  sum  of  one  hundred  and  Mtj  dollars  attorneys' 


The  defendant  answered,  and  the  (Tourt  rendered  judg^ 
ment  for  the  plaintiff  for  the  liquidated  damages  mentioned 
in  the  contract    The  defendant  appealed* 

Craig  &  Meredith,  for  the  Appellant* 

The  complaint  does  not  set  forth  any  breach  by  defend- 
ant of  the  contract  sued  on.  The  contiact  was  that  defend- 
ant should  ^'  pay  or  litigatey  etc"  The  breach  alleged  is  that 
defendant  "  did  not  pay,  etc" 

The  complaint  does  not  set  forth  a  compliance  by  plain- 
tiff with  the  contract  sued  on.  The  plaintiff  was  to  pay  the 
claims  set  forth  if  he  had  made  himself  personally  liable; 
there  is  no  allegation  that  he  had  not  made  himself  person- 
ally liable. 


478  QuAUE  V.  MooK.  [Sup.  Ct 

Points  decided. 

8.  F.  Oilcrest,  for  the  Bespcmdent 

By  the  Coubt: 

The  complaint  is  radically  defective  and  insnfScient  to 
support  the  judgment 

There  is  no  suflScient,  nor  indeed  any,  breach  of  the  first 
agreement  set  forth  in  the  complaint  As  to  the  supple- 
mental agreement)  there  is  no  averment  that  the  plaintifi 
has  not  made  himself  personally  liable  for  each  of  the  items 
of  account  contained  therein;  and  if  he  had  in  fact  made 
himself  personally  liable  therefor,  he  could  not  recover  by 
reason  of  anything  contained  in  that  agreement.. 

Judgment  reversed  and  cause  remanded* 


(Na  2,981.1 

PETER  QUALE  v.   A.   MOON  akd  JOHN  CLAEK 

ET  AI«. 

Lmr  cm  Bub-contbactob. —  The  lien  of  a  Bab-contrmetoi;  mder  the  Act 
ef  March  80,  1868,  ''for  eecurlng  Ueni  of  mechanics  and  others,**  does 
not  depend  on,  and  Is  not  suspended  until  the  completion  of  the  bnildlng. 

DmNBB    OF    OWNBB    AOAlVVt    LiBK    CI«UMB>    BT     SOB-CONTBACTOB. —  If,    hi 

an  action  by  a  sab-contractor  to  enforce  a  lien  on  a  building,  in  a  case 
where  the  contractor  abandoned  the  contract  before  the  building  was 
completed,  the  owner  relies  for  a  defense  on  a  clause  In  his  contract 
with  the  contractor,  which  provides,  "that  should  said  contractor  re- 
fuse or  neglect  to  supply  a  soffldency  of  materials,  the  owner  shall  have 
the  power  to  provide  materials  and  workmen,  after  three  days*  notice  in 
writing  being  given  to  finish  the  said  works,  and  the  expense  wlU  be 
deducted  from  the  amount  of  the  contract,**  he  must  aver,  In  his  answer, 
that  the  contractor  neglected  to  supply  a  sufficiency  of  materials,  and 
was  notified  in  writing  to  proceed  with  the  work  In  three  days,  or  that 
the  owner  would  complete  the  house  himself. 

[. —  If,  in  such  case,  the  owner  relies  on  the  fact  that  the  sums  he 
has  paid  the  contractor  before  he  abandoned  the  work,  and  the  cost  of 
completing  the  building,  amounts  to  more  than  the  contract  price,  he 
must  ayer,  in  his  answer,  that  the  sum  paid  the  contractor  was  due  when 
It  was  paid,  and  that  the  aggregate  of  liens  sought  to  be  foreclosed 
•zceed  the  amount  which  was  to  be  paid  the  contractor,  and  that 
the  sums  paid  out  by  him  after  the  abandonment  by  the  contractor, 
were  paid  to  complete  the  building  according  to  the  terms  of  the  ccmtraet^ 
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Constitutionality  of  Libn  Law. —  The  Act  of  1868  for  secaring  Hens  of 
mechanics  and  others,  does  not,  because  It  falls  to  give  laborers  other 
than  those  working  on  mining  claims  a  lien,  violate  the  provision  In 
the  constitution,  *'all  laws  of  a  general  nature  shall  have  a  uniform 
operation.** 

Action  to  Bnfobcb  Mbchamics'  Lnn. —  A  mechanle.  In  an  action  to  en- 
force a  Hen  for  work  and  material  on  a  building,  may  unite  a  cause  of 
action  for  work  and  material  furnished  a  contractor,  with  a  cause 
s<  action  for  work  and  material  furnished  at  the  request  of  the  owner. 

Appeal  from  the  District  Court,  Fourth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

Action  to  enforce  a  lien  on  a  lot  and  building  in  San 
Francisco.  The  plaintiff  averred  in  his  complaint,  that  the 
defendant,  Moon,  owned  the  lot,  and,  about  the  22d  of 
July,  1869,  entered  into  a  contract  in  writing  with  the  de- 
fendant, Clark,  by  which  Clark,  in  consideration  of  certain 
money  to  be  paid  him  by  Moon,  agreed  to  erect  for  Moon 
a  building  on  the  lot.  That  Clark,  about  the  6th  of  Au- 
gust, 1869,  commenced  to  erect  the  building,  and  on  the 
7th  of  October,  1869,  made  an  agreement  in  writing  with 
the  plaintiff,  by  which  the  plaintiff  was  to  furnish  materials 
for  and  do  the  plastering  on  the  building,  for  the  sum  of 
six  hundred  and  fifty  dollars,  to  be  paid  by  Clark.  That 
the  plaintiff  performed  the  contract  on  his  part,  and  com- 
pleted the  plastering  on  the  23d  of  November,  1869,  and 
the  same  was  accepted  by  Moon.  That  Clark,  on  the  30th 
of  October,  1869,  paid  the  plaintiff  three  hundred  and 
twenty-five  dollars  on  the  contract,  but  the  balance  of  the 
sum  due  had  not  been  paid.  It  was  alleged  that  the  build- 
ing was  completed  December  6,  1869.  There  were  the 
usual  averments  of  the  filing  of  the  lien,  etc  There  were 
several  defendants  other  than  Moon  and  Clark,  who,  it  was 
alleged,  had  furnished  materials  for,  or  performed  work  on 
the  building,  who  appeared  separately,  and  set  up  the  facta 
out  of  which  their  respective  liens  grew,  and  asked  to  have 
them  enforced.  Among  the  number  was  M.  W.  Higgins, 
who,  in  his  answer,  set  up  a  claim  for  furnishing  lead  and 
iron  pipes  for  gas  and  water  for  the  building,  and  for  work 
on  the  same  as  a  mechanic,  under  a  contract  with  Clark, 
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and  also  a  separate  daim  for  marble,  slabs,  and  extra  pipe, 
furnished  for  the  building  at  the  request  of  Moon,  and  for 
work  as  a  mechanic  at  his  request  Moon  demurred  to  the 
answer  of  Higgins,  because  it  contained  two  causes  of  ac- 
tion; one  for  work  and  material  as  a  sub-contractor  at  the 
request  of  Clark,  and  one  for  the  same  at  the  request  of 
Moon.     The  demurrer  was  overruled. 

Moon,  in  his  answer,  filed  March  2,  1870,  admitted  the 
contract  between  himself  and  Clark,  but  averred  that  bj 
its  terms  the  building  was  to  be  completed  on  or  before  the 
16th  day  of  November,  1869,  and  that  it  was  not  yet  com- 
pleted. He  also  admitted  the  contract  between  the  plaintiff 
and  Clark,  and  that  but  three  hundred  and  twenty-five 
dollars,  had  been  paid  on  it;  and  averred  that  the  balance 
would  not  become  due  until  thirty  days  after  the  comple- 
tion of  the  building.  He  also  averred  that,  before  the  22d 
of  October,  1869,  he  had  paid  to  Clark,  upon  his  contract, 
divers  sums  of  money  amounting  to  the  sum  of  three  thou- 
sand four  hundred  and  fifly  dollars  and  forty  cents,  but  did 
not  aver  that  the  same  was  due  to  Clark  when  paid,  nor  did 
he  allege  the  sum  total  he  was  to  pay  to  Clark.  .  He  further 
alleged  that,  by  the  terms  of  his  contract  with  Clark,  it 
was  provided  that,  should  said  contractor  '^  refuse  or  neg- 
lect to  supply  a  sufficiency  of  materials,  the  owner  shall 
have  the  power  to  provide  materials  and  workmen,  after 
three  days'  notice  in  writing  being  given  to  finish  the  said 
works,  and  the  expense  will  be  deducted  from  the  amount 
of  the  contract;''  and  that  on  the  12th  day  of  November, 
1869,  Clark  abandoned  his  contract,  and  failed  and  refused 
to  procure  further  materials,  or  further  proceed  with  the 
building;  and  that  on  the  16th  of  November  following,  he 
served  notice  in  writing  upon  Clark,  that  '^  Clark  having 
failed  to  complete  said  house  within  the  time  mentioned  in 
the  contract  therefor;  that  said  notice  was  and  is  a  three 
days'  notice  to  said  Clark  that  said  Moon  would  complete 
said  house  himself,"  and  that  Clark  had  not  done  anything 
further  on  the  building,  but  it  still  remained  unfinished; 
and  that  since  Clark  abandoned  the  contract,  he  had  ^  paid 
out  for  work,  labor  and  materials  for,  in  and  upon  the 
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construction  of  said  building  divers  large  sums  of  money, 
amounting  in  the  aggregate  to  a  large  sum  of  money,  to 
wit:  one  thousand  three  hundred  and  fifty-seven  dollars  and 
two  cents;"  and  that  said  sums  of  money  amounted  to  a 
larger  sum  than  the  contract  with  Clark  called  for.  There 
was  no  allegation  that  the  sums  paid  out  by  Moon,  after  the 
abandonment  by  Clark,  were  paid  to  complete  the  building 
according  to  the  terms  of  the  contract  with  Clark.  The 
Court  sustained  a  demurrer  to  the  answer  of  Moon.  The 
defendants  then  moved  for  judgment  on  the  pleadings,  and 
the  motion  was  granted.     The  defendant  Moon  appealed 

James  McCahe,  for  the  Appellant 

Eiggins  avers  one  contract  with  Clark,  and  another  with 
Moon,  to  wit:  he  sets  forth  one  cause  of  action,  upon  which 
John  Clark  and  Moon  are  both  liable  (if  said  lien  law  is 
valid),  and  another  against  Moon  individually.  This  is 
manifestly  a  misjoinder  of  causes  of  action. 

The  Lien  Law  (Statutes  of  1867-8,  p.  689),  gives  a  lien 
to  miners  and  to  laborers  working  upon  mining  claims,  but 
fails  to  give  a  lien  to  engineers,  etc,  upon  railroads,  or  to 
laborers  in  factories.  It  is,  therefore,  not  uniform  in  its 
operation,  and  violates  that  clause  in  the  Constitution  whidi 
requires  all  laws  of  a  general  nature  to  have  a  uniform 
operation. 

Mr.  McCabe  also  argued  that  the  lien  law  was  unconsti- 
tntional,  because,  as  he  contended.  Moon  was  compelled  to 
pay  more  than  his  original  contract  price  with  Clark.  It 
is  in  relation  to  this  point  that  the  Court,  in  its  opinion  says: 
^*  The  other  constitutional  objection  suggested  by  appellant 
does  not  arise  out  of  the  facts  of  the  case.'' 

John  M.  Burnett,  for  the  Eespondent  Quale. 

Parker  £  Roche,  for  Kespondents  C.  A.  Hooper  &  Co., 
and  M.  W.  Higgins. 

Leonard  8.  ClarJe,  for  Bespondents  B.  and  J.  S.  Doe  and 
the  Excelsior  Mill  Company. 

CAL.BXPS.  ZLVin  —  S] 
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By  the  Court,  McKiwstbt,  J. : 

The  demurrer  to  the  answer  of  defendant  Moon  to  plaint- 
iff's amended  complaint  was  properly  sustained.  The  lien 
of  the  plaintiff  did  not  depend  on  and  was  not  suspended 
until  the  completion  of  the  building. 

The  answer  does  not  aver  that  the  builderi  having  neg- 
lected ^^  to  supply  a  sufficiency  of  materials/'  was  notified 
by  the  defendant  to  proceed  with  the  works  within  three 
days,  or  that  he  (the  defendant)  would  complete  the  house 
himself.  !Nor  does  it  aver  that  the  sum  paid  by  the  defend- 
ant  to  the  builder,  before  the  abandonment  by  him  of  his 
work  and  contract,  was  due  when  the  same  was  paid;  nor 
that  the  aggregate  of  the  liens  foreclosed  in  this  action 
exceeds  the  amount  which  was  to  be  paid  the  builder;  nor 
that  the  sums  by  defendant  paid  out  after  the  alleged  aban- 
donment by  the  builder  were  paid  to  complete  the  building 
according  to  the  terms  of  the  contract. 

The  Act  under  which  this  suit  was  brought  does  not  vio- 
late the  provision  of  the  Constitution:  ^*  All  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation."  The  other 
constitutional  objection  suggested  by  appellant  does  not 
arise  out  of  the  facts  of  this  case. 

There  is  no  misjoinder  of  causes  of  action  in  the  amoided 
cross-complaint  of  defendant  Higgins. 

Judgment  and  order  denying  new  trial  affirmed.  Bemit- 
titur  forthwith. 

Mr.  Chief  Justice  Waixacx  did  not  express  an  opinion. 


[No.  8,687.] 

VOLNET  E.  HOWARD  and  D.  W.  PEBLET  v.  SAM- 
UEL R.  THROCKMORTON,  E.  L.  GOOLD  aot  JO- 
SEPH P.  THOMPSON  KT 


Suit  fob  Spbcifxc  Pvrformancb. —  Although,  when  an  attorney  eoptracia 
to  perform  legal  serrices  for  a  client  In  consideration  of  ncelTin^  a 
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portion  of  the  property  abont  which  the  litigation  is  to  be  carried  on,  he 
cannot  maintain  an  action  for  a  speclflc  performance  while  the  contract  re- 
malni  unperformed  on  hla  part;  yet,  if  he  can  ahow  a  anbatantlal  per* 
formance  on  his  part,  he  ia  aa  fully  entitled  to  maintain  tuch  action  as  he 
wouM  be  If  the  agreement  on  hla  part  had  been  for  the  payment  of  money. 

P118DUPTIOM  AS  TO  FXNDXNO  ov  FACTS. —  The  prcsumptlon  la  that  all  the 
material  Issues  were  found  in  favor  of  the  fMirty  who  recoTera  a  judf- 
ment. 

ADII188XON  izf  Anbwkb. —  If  a  defendant  In  hla  answer  admits  a  material 
allegation  In  a  complaint,  he  is  afterwards  precluded  from  contesting  it. 

Bfscific  PiBFORMANca  OF  A  CoNTBACT. —  If  a  dient  contraeta  with  his 
attorney  to  convey  to  him  a  portion  of  the  property  in  litigation,  in 
consideration  of  legal  serrlces  to  be  rendered,  the  facts,  that  the  prop- 
erty afterward  enhances  in  value,  and  that  such  enhancement  Is,  in  a 
naterial  degree,  the  result  of  the  labor  and  money  of  the  client,  are  no 
Talid  objection  to  a  decree  for  a  specific  performance  of  the  contract 

« 

Appeal  from  the  District  Court,  Seventh  Judicial  Dis- 
trict, County  of  Marin* 

On  the  7th  day  of  August,  1866,  William  A.  Kichardson, 
his  ^fe  Maria  A.  Richardson,  and  others,  their  relatives, 
were  the  owners  of  a  tract  of  land  known  as  the  Saucelito 
Bancho,  containing  four  square  leagues,  lying  in  the  county 
of  Marin,  and  another  tract  known  as  the  Alhion  Kancho, 
lying  in  Mendocino  County,  containing  twenty  square 
leagues,  and  some  town  lots  in  San  Diego.  The  Marin 
County  Bancho  was  heavily  encumbered,  and  proceedings 
were  pending  for  the  final  confirmation  of  both  tracts,  and 
litigation  was  pending  and  about  to  be  commenced  to  en- 
force liens,  encumbrances,  eto. 

The  plaintiffs,  Howard  &  Ferley,  were  partners  in  the 
practice  of  law  in  San  Francisco,  and  were  Richardson's 
attorneys.  They  advised  him  to  convey  his  properly  to 
some  business  man  who  had  the  capacity  to  manage  it,  in 
order  to  have  the  encimibrances  paid  off,  and  to  save  some 
portion  of  it,  and  selected  the  defendant  Throckmorton  as  a 
proper  person  to  receive  the  conveyance.  On  said  day 
Ridiardson  and  the  others  conveyed  to  Throckmorton.  The 
conveyance  recited  that  it  was  made  upon  the  conditions 
that  Throckmorton  should  sell  so  much  of  the  land  as  he 
deemed  necessary  to  pay  all  debts  which  were  a  lien  on  the 
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property^  and  should  sell  the  land  within  three  years,  and 
pay  to  the  grantors  one  fifth  of  all  proceeds  over  and  ahove 
what  was  required  to  pay  all  debts  and  his  own  expenses 
and  expenses  of  litigation;  or,  at  his  option,  he  might  con- 
vey to  tlie  grantors  an  undivided  one  fifth  of  what  remained 
after  the  debts  and  expenses  were  all  liquidated.  Throck- 
morton was  to  conduct  all  litigation,  defend  all  suits,  etc. 
The  plaintiffs  testified  that  there  was  an  understanding  be- 
tween them  and  Throckmorton,  before  the  deed  was  exe- 
cuted, that  he  should  employ  them  as  his  attorneys  in  all 
litigation  concerning  the  property.  On  the  21st  day  of 
August  following,  Throckmorton  and  Howard  &  Perley 
entered  into  a  contract  by  which  Howard  &  Perl^ 
were  to  '^conduct  and  manage  the  legal  part  of  the  busi- 
ness arising  out  of,  and  connected  with,  the  said  property," 
and  were  '^  to  commence  and  conduct  all  suits  in  law  or 
equity,  which  may  be  necessary  or  proper,  in  order  to  set 
aside  or  remove  any  of  the  encumbrances  now  existing 
against  the  said  property,  or  any  part  thereof;  and  they  also 
agree  to  defend  any  and  all  suits  that  may  be  commenced  in 
any  of  the  Courts  of  this  State,  or  in  the  District  or  Circuit 
Court  of  the  United  States,  in  California,  or  appealed  to 
the  Supreme  Court  of  the  United  States,  by  any  of  the 
parties  holding  enonmbrances  on  any  part  of  said  property 
against  said  Throckmorton  or  said  Richardson,  or  by  any 
other  person  claiming  under  said  Throckmorton,  and  all 
suits  which  may  arise  out  of  said  transactions,  until  the 
final  decision  and  settlement  of  the  same." 

"  And  they  (H.  &  P.)  further  agree  at  all  times  to  ^ve 
their  advise  to  said  Throckmorton  on  any  question  that 
may  arise  concerning  the  said  property;  ♦  ♦  ♦  *  ♦ 
and  to  do  and  perform  all  legal  business  appertaining  to 
the  duties  of  attorneys  and  counsellors,  arising  out  of,  and 
connected  with,  the  said  property." 

Upon  compliance  by  Howard  &  Perley,  Throckmorton 
undertook  to  pay  Howard  &  Perley  one  fifth  of  the  net 
profits,  after  deducting  all  advances,  all  encumbrances,  the 
expenses  of  litigation,  etc.,  etc.,  and  to  transfer  one  fifth  of 
the  residue  to  Howard  &  Perley. 
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The  deed  to  Throdanorton  was  superseded  by  another, 
on  the  9th  day  of  February,  1856,  in  which  the  clause  re- 
quiring Throckmorton  to  sell  in  three  years,  was  left  out, 
but  in  other  respects  the  conditions  were  the  same. 

There  was  much  litigation  concerning  the  property,  which 
lasted  for  many  years,  and  several  of  the  suits  were  appealed 
to  the  Supreme  Court. 

The  plaintiffs  claimed  that  they  had  fulfilled  all  the  con- 
ditions of  the  contract  on  their  part,  by  giving  their  per- 
sonal attention  to  the  litigation,  and  by  employing  defend- 
ant Gt)old,  who  was  an  attorney,  to  represent  and  act  for 
them.  They  assigned  an  undivided  one  half  of  what  they 
were  to  receive  under  the  contract  to  Qoold,  in  1868,  in 
consideration  of  his  legal  services  to  be  thereafter  ren- 
dered. In  1868  the  litigation  had  been  ended,  and  Throck- 
morton had  received  some  four  hundred  thousand  dollars, 
for  sales  made  of  portions  of  the  Saucelito  Rancho,  and 
had  paid  all  the  debts;  and  there  was  about  sixteen  thou- 
sand acres  of  the  Saucelito  Bancho,  and  all  the  other 
land  remaining  unsold.  Howard  &  Perley  demanded  of 
Throckmorton  a  fulfilment  of  the  contract,  which  he  re- 
fused. This  action  was  then  commenced  for  an  accountr 
ing,  and  for  a  specific  performance.  Goold  was  made  s, 
defendant  under  an  allegation  that  he  had  been  asked  to 
join  as  plaintiff,  and  had  refused.  Throckmorton  relied 
principally  for  a  defense  on  the  alleged  fact,  that  Howard 
&  Perley  had  failed  to  comply  with  the  contract,  and  that 
he  had  been  compelled  to  employ  other  attorneys.  There 
was  no  finding  of  facts,  but  the  Court  below  decreed  a 
specific  performance,  and  referred  the  matter  to  a  referee  to 
take  an  account  Upon  the  coming  in  of  the  report,  judg- 
ment was  rendered  in  favor  of  the  plaintiffs,  for  sixteen 
thousand  one  hundred  and  elev^i  dollars  and  fifty-four 
cents,  and  in  favor  of  Gk)old  for  the  same  sum,  and  the 
defendant  Throckmorton  was  ordered  to  convey  to  Howard 
&  Perley  an  undivided  two  twenty-fifths  of  the  land  un- 
sold, and  to  Gk)old  the  same  quantity.  The  defendant 
Throckmorton  appealed.  Hie  other  defendants  were  made 
such  under  allegations  that  they  had  bought  portions  of 
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the  Saucelito  Kancho,  and  given  notes  for  the  same,  and 
mortgages  to  secure  the  notes,  which  were  in  Throckmor- 
ton's hands. 

The  other  facts  are  stated  in  the  opinion. 

W.  H.  Patterson,  for  Appellants* 

The  contract  was  for  personal  professional  services. 
Throckmorton  could  not  have  compelled  a  specific  perform- 
ance ;  therefore  it  cannot  be  adjudged  against  him.  (Cooper 
V.  Pena,  21  Cal.  403;  Owen  v,  Frink,  24  CaL  approving; 
Cooper  V.  Pena;  Vassa/uU  v.  Edwards,  43  OaL ;  Bayard  v. 
McLane,  8  Harrington^  DeL  139 ;  Dwvol  v.  Meyers,  2  Mary- 
land, Chy.  401 ;  Fry  on  S.  P.  Sees.  66,  58  and  69.) 

Alexander  Campbell,  also  for  Appellants. 

The  authorities,  both  in  England  and  the  XTnited  States, 
and  also  in  the  State  of  California,  fully  establish  the  gen- 
eral rule,  that  to  warrant  a  decree  for  specific  performance^ 
the  remedy  must  be  mutual;  t.  e.,  the  contract  must  bave 
been  such  originally,  that  either  party  would  be  entitled  to 
a  decree  for  a  specific  performance,  on  a  failure  to  perform 
by  the  other;  and  it  is  equally  well  established  that  a  con- 
tract for  personal  servioes,  involving  the  exercise  of  skill, 
cannot  be  specifically  enforced  against  the  party  agreeing 
to  render  the  services.    (Fry  on  Spec.  Per.  68.) 

This  rule,  like  all  others,  is  subject  to  occasional  excep- 
tions. Among  them  is  mentioned  the  case  where  there  has 
been  a  strict  performance  on  one  side  and  a  failure  to  per- 
form on  the  other;  and  where,  from  the  nature  of  the  con- 
tract or  the  circumstances  of  the  case,  the  party  injured 
could  have  no  adequate  relief  at  law. 

But  in  all  these  instances  the  complainant  must  be  able 
to  show  tliat  he  has,  to  the  fullest  extent^  and  in  the  best 
possible  faith,  discharged  all  the  obligations  which  devolved 
upon  him.  If  he  has  failed  in  any  material  respect,  he 
cannot  invoke  the  aid  of  a  Court  of  equity  to  enforce  specific 
performance  by  the  other  side. 

The  authorities  upon  these  points  are  fully  set  forth  in 
the  original  brief  in  this  case,  prepared  by  Mr.  Patterson. 
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We  may  add,  however:  First — ^that  in  no  case  will  part 
performance  enable  the  Court  to  intervene  where  it  has  no 
jurisdiction  of  the  original  subject-matter  of  the  contract 
(Fry  on  Spec.  Per.  p.  67 ;  Whitney  v.  New  Haven,  23  Conn. 
624.)  Second — ^Where  the  acts  alleged  as  part  performance 
are  proper  to  be  brought  before  a  jury,  and  can  be  an- 
swered in  damages,  non-performance  of  the  contract  does 
not  constitute  that  fraud  which  is  the  origin  of  the  Court's 
jurisdiction  in  cases  of  part  performance  in  this  respect  as 
well  as  when  treated  as  an  exception  to  the  Statute  of 
Frauds.  (Fry,  68 ;  South  Wales  Railway  v.  Wythea,  1  K. 
&  J.  186;  Fry,  p.  262,  Sec  405.) 

Williston  V.  Williston  (41  Barb.  635)  was  a  case  where 
the  defendant  had  agreed  to  convey  a  lot,  on  the  condition 
that  the  plaintiff  would  keep  up  certain  fences.  The  plaintiff 
did  so  for  twenty  years.  The  defendant  refusing  to  con- 
vey, the  Court  enforced  specific  performance,  because  the 
refusal  operated  under  the  circumstances  of  Uiat  case  as  a 
fraud  on  the  plaintiff. 

V.  E.  Howard,  in  pro.  per.,  for  Bespondent 

The  first  objection  to  a  specific  performance  interposed 
by  the  defendant  is  the  want  of  mutuality.  The  objection 
is  not  set  up  in  the  answer  as  a  defense,  but  raised  on  the 
argument. 

As  it  cannot  be  urged  to  the  contract,  we  presume  it  is 
intended  to  assert,  that,  there  ought  not  to  be  a  specific 
performance,  because  there  is  a  want  of  mutuality  in  the 
remedy,  as  the  plaintiffs  could  not  have  been  compelled  to 
render  specific  performance  of  the  personal  services.  This 
objection  would  come  with  some  force,  if  this  was  a  bill  to 
compel  the  reception  or  rendition  of  personal  services,  where 
nothing  had  been  done  under  the  contract 

The  true  rule  in  such  cases  was  stated  by  Lord  Redes- 
dale  in  Laurenson  v.  Butler,  1  Schoales  and  Le  Froy,  p.  13, 
that:  "A  Court  of  equity  ought  not  to  decree  a  specific 
performance  in  a  case  where  nothing  has  been  done  in  pur- 
suance of  the  agreement^  except  when  both  parlies  hrid  by 
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the  agreement  a  right  to  compel  a  specific  performance 
according  to  the  advantage  which  it  might  be  supposed  that 
thev  were  to  derive  from  it.'* 

This  distinction  is  commented  npon  with  approbation  in 
Hall  V.  Center,  40  Cal.  It  is  also  said  in  that  case,  that  the 
rule  is  far  from  being  universaL  In  the  late  case  of  Solas- 
bury  V.  Hatcher ,  2  Young  and  Collier,  p.  64,  the  Vice  Chan- 
cellor held:  "It  is  contrary  to  principle  and  authority  to 
say  that  perfect  mutuality  is  requisite  in  order  to  call  a 
Court  of  equity  into  action. 

"When  no  legal  invalidity  effects  the  contract,  the  en- 
forcement of  it  in  this  Court  is  a  matter  of  judicial  dis- 
cretion." 

It  is  not  questioned  that  complete  performance  takes 
the  case  out  of  the  rule.  It  is  so  said  in  Cooper  v.  Pena, 
21  Cal. 

In  the  case  of  the  Des  Moines  B.  B.  Co.  v.  Oraff  (27 
Iowa,  p.  99),  which  was  a  case  in  equity  to  compel  parties 
to  pay  a  subscription  to  a  railroad,  on  condition  that  it  ran 
through  a  certain  place,  where  there  was  no  obligation  on  the 
company  to  construct  it ;  the  Court  said :  "  It  is  plain  law,  if 
A.  promised  to  pay  B.  a  sum  of  money  if  he  will  do  a  par- 
ticular act,  and  B.  does  the  act,  A.  is  liable,  though  B.  did 
not,  at  the  time  of  the  promise,  engage  to  do  the  act;  for 
upon  the  performance  of  the  condition  by  the  promisee, 
the  contract  is  clothed  with  a  valid  consideration,  which 
relates  back,  and  the  promise  at  once  becomes  obligatory. 
(Ooddpaster  v.  Porter,  11  Iowa,  166.)  Plaintiff  all^s 
performance  on  his  part;  and  thus  consideration  is  shown, 
and  the  objection  of  a  want  of  mutuality  removed."  The 
rule  is  the  same  as  to  personal  services  by  an  attorney. 
(Allcom  V.  Butler,  9  Texas,  66.) 

It  is  equally  well  settled,  that  part  performance  removes 
the  objection,  if  it  is  of  a  substantial  part.  The  part  pe^ 
formance  of  a  contract  may  give  the  Court  jurisdiction 
where  it  would  not  otherwise  have  it.  (Fry  on  Specific 
Performance,  pp.  67,  99,  54 ;  2  Story's  Eq.  Sees.  759,  774.) 
When  the  parties  cannot  be  placed  in  the  same  situation, 
owing  to  the  acts  of  one  of  the  parties,  it  is  considered  that 
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the  contract  is  complete  in  equity.  (WilUtson  v.  Willitson, 
41  Barb.  635,  520.)  After  thirteen  years'  services  under  a 
contract,  it  is  too  late  to  set  up  the  want  of  mutuidity,  be- 
cause it  would  be  fraud    (41  Barb.  635.) 

Mutuality  may  be  waived  by  the  subsequent  conduct 
of  the  person  against  whom  the  contract  could  not  originally 
have  been  enforced.  (Fry,  p.  201,  Sees.  293,  297.)  It 
has  been  waived  in  this  case  by  the  reception  of  the  serv- 
ices for  a  series  of  years. 

/•  P.  Hoge,  also  for  the  Bespondents. 

By  the  Court,  Rhodes,  X: 

The  Court  found  that  the  plaintiffs  and  Goold  had  duly 
performed  the  contract  of  August  21,  1855,  made  between 
the  plaintiffs  and  Throckmorton.  From  the  pleadings  and 
judgment  the  implication  is  that  the  Court  also  found  that 
each  of  the  plaintiffs  assigned  to  Groold  one  half  of  the  com- 
pensation to  which  he  was  entitled  under  that  contract,  on 
condition  that  he  (Goold)  would  render  professional  services 
as  specified  in  the  contract;  that  Throckmorton  had  notice 
of  such  assignment,  and  accepted  and  availed  himself  of  tlic 
professional  services  of  Gk)old.  There  was  evidence  to 
sustain  those  findings. 

There  was  not  an  exact  performance  of  the  contract  by 
the  plaintiffs  and  Goold  —  some  services  about  the  matter 
having  been  performed  by  others;  but  within  the  doctrine 
of  Ballard  v.  Carr,  ante  p.  74,  there  was  a  substantial  per- 
formance. 

While  it  is  true,  as  a  general  proposition,  that  a  party 
who  has  contracted  to  perform  services  of  the  character 
mentioned  in  the  contract  in  this  case  cannot  maintain  an 
action  for  specific  performance  while  the  contract  remains 
unperformed  on  his  part,  yet  if  he  can  show  a  substantial 
performance  on  his  part,  he  is  as  fully  entitled  to  maintain 
such  action  as  he  would  be  if  the  agreement  on  his  part  had 
been  for  the  payment  of  money.  (See  Ballard  v.  Carr, 
supra.) 
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It  is  testified  by  Throckmorton  that  at  a  certain  stage  in 
the  business  he  regarded  the  contract  of  August  21,  1855, 
as  abandoned,  but  it  is  by  no  means  clear  that  Howard  & 
Perley  so  intended.  The  finding  was  against  the  abandon- 
ment, and  we  see  no  grounds  upon  which  the  finding  can 
be  disturbed. 

The  defendant,  Throckmorton,  is  precluded  by  the  plead- 
ings from  raising  the  point  that  litigation  in  respect  to  the 
Saucelito  Rancho  was  pending  at  the  commencement  of  the 
action,  the  answer  having  admitted  that  all  the  litigation 
in  respect  to  the  property  mentioned  in  the  agreement  had 
ended  and  terminated. 

The  fact  that  the  property  has  greatly  enhanced  in  value 
since  the  contract  between  Throckmorton  and  Howard  & 
Perley  was  made,  and  that  such  enhancement  was  in  a 
material  degree  the  result  of  the  labor  and  money  of 
Throckmorton,  presents  no  valid  objection  to  the  decree  for 
specific  performance.  Howard  &  Perley  did  not  under- 
take to  perform  the  labor  which  it  is  alleged  was  performed 
by  Throckmorton,  nor  to  furnish  money  to  be  used  for  the 
purpose  of  removing  the  encumbrances  on  the  property,  or 
for  any  other  purpose  in  respect  to  it  Besides  this,  the 
answer  contains  no  averment  that  Throckmorton  performed 
any  services  or  expended  any  money  upon,  or  in  respect  to, 
the  property  other  or  different  from  what  was  contemplated 
by  the  parties  to  the  contract. 

Judgment  and  order  affirmed.    Bemittitur  forthwith. 

Mr.  Justice  McICikstby  did  not  express  an  opinion. 


[No.  8,482.1 

MART  POLACK  v.   THE  TRUSTEES  OP  THE  SAN 
FRANCISCO  ORPHAN  ASYLUM. 

PowBB  OF  LioiSLATun  OYis  Btssstb. —  Tbe  Legislature  has  power  to 
vacate  a  street  In  a  elty;  and  It  may  delegate  such  power  to  the  mim- 
Icipal  authorities  of  a  city,  and  after  such  power  has  been  delegated  to 
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the  monicliMil  authorities,  the  Legislatnre  may  revoke  It  In  part,  as  well 
as  In  whole,  or  without  any  express  revocation,  may  Itself  exercise  it. 

Idim. —  The  municipal  authorities  of  a  city  cannot  yacate  a  street  with- 
out  the  consent  of  the  Legislators. 

Idim. —  The  Legislature  may  vacate  a  portion  of  a  street,  even  if  a  person 
owns  property  fronting  on  another  portion  of  the  street  which  will 
incidentally  be  injured  thereby. 

Appeal  from  the  District  Court,  Fifteentli  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

Market  street  is  a  wide  street  leading  through  the  city  of 
San  Francisco,  over  which  there  is  a  large  amount  oi 
travel,  and  Waller  street  extends  from  Market  street  in  a 
westerly  direction  towards  the  Pacific  ocean.  The  plaintiff 
owned  lots  on  each  side  of  Waller  street,  a  short  distance 
from  Market  street;  and  between  Market  street  and  the 
plaintiff's  lots,  the  defendant  owned  two  blocks  of  land, 
through  which  Waller  street  passed.  The  plaintiff  recov- 
ered judgment  and  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

W.  H.  L.  Barnes  and  Jackson  Temple,  for  the  Appellant, 
cited  San  Francisco  v.  Canavan,  42  Cal.  541;  Payne  v. 
Treadwell,  16  Cal.  2ZZ{ People  v.  Ferguson,  86  Cal.  696; 
Smith  V.  Boston,  7  Cushing,  264;  Castle  v.  Berkshire,  11 
Gray,  26,  and  Radcliffe  v.  The  Mayor,  etc.,  4  N.  Y.  195. 

E.  L.  B,  Brooks,  for  the  Respondent,  argued  that  the 
plaintiff,  by  his  ownership  of  the  lots,  had  acquired  a 
vested  right  to  have  Waller  street  kept  open;  and  cited 
Sherman  v.  Buick,  32 '  Cal.  241,  and  also  aigued  that  the 
closing  of  the  street  was  a  nuisance,  and  cited  section 
twenty-four  of  the  Practice  Act,  which  defines  a  nuisance. 
He  also  cited  Breed  v.  Cunningham,  2  Cal.  861 ;  People  v. 
Beaubien,  2  Douglas,  256 ;  McConnell  v.  The  Trustees  of  the 
Town  of  Lexington,  12  Wheaton,  682,  and  City  of  Cincinr 
nati  V.  White,  6  Peters,  431. 

By  the  Court,  Ehobbs,  J. : 

In  1866,  the  Board  of  Supervisors  of  tKe  Oily  and  County 
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of  San  Francisoo  passed  a  lesolution  ''that  the  Protestant 
Orphan  Asylum  Society  have  the  use  of  Waller  street,  be- 
tween Laguna  and  Budianan  streets,  and  that  the  same 
remain  closed  during  the  pleasure  of  this  Board."  On  the 
23d  of  January,  1866,  an  Act  was  passed  by  which  the 
Board  of  Supervisors  were  authorized  to  close  up  Waller 
street,  between  Laguna  and  Buchanan  streets,  and  dedicate 
the  same  to  the  use  of  the  Protestant  Orphan  Asylum, 
(Stats.  1865--5,  p.  37).  A  further  Act  was  passed  March  5, 
1868,  (Stats.  1867-8,  p.  95),  the  first  section  of  which  is  as 
follows :  "  The  block  of  land  in  the  City  and  County  of  San 
Francisco,  bounded  by  Kate  street,  Buchanan  street,  Lft- 
gtma  street,  and  Hai^t  street,  and  every  part  thereof,  if 
confirmed  to  the  free  use  of  its  present  oooupanta,  to  wifc: 
the  Protestant  Orphan  Asylum  of  the  City  and  (kmitj  ol 
San  Francisco;  and  no  street  shall  be  opened  throng  any 
part  of  said  block  of  land  without  the  consent  of  said  Asy- 
lum." The  block  of  land  therein  described  includes  thnt 
portion  of  Waller  street  which  lies  between  Laguna  and 
"Buchanan  streets.  The  defendant  inclosed  the  whole  block, 
thereby  closing  up  the  portion  of  Waller  street  above  men- 
tioned. The  plaintiff  owns  several  blocks  and  lots  of  land 
fronting  on  Waller  street,  and  the  defendant's  indosure 
prevents  her  from  passing  from  Market  street  continuously 
along  Waller  street  to  her  property.  The  purpose  of  this 
action  is  to  cause  the  defendant  to  remove  its  fences,  etCpf 
from  Waller  street,  claiming  that  they  constitute  a  nuisanoa 
The  answer  sets  up  the  above  mentioned  resolution  and  stat- 
nte5,  nnd  the  demurrer  thereto  was  sustained. 

That  the  Legislature  possesses  competent  power  to  vacate 
a  street  in  a  city ;  that  the  Legislature  may  delegate  or  com* 
mit  such  power  to  the  municipal  authorities  of  the  city; 
that  its  exercise  by  the  municipal  authorities  is  dependenl 
on  the  will  and  subject  to  the  control  of  the  Legislature; 
and  that  after  such  power  has  thus  been  committed  to  the 
municipal  authorities,  the  Legislature  may  revoke  it  in  pari 
as  well  as  in  whole,  or,  without  an  express  revocation,  may 
itself  exercise  it  in  any  particular  instance,  are  propositions 
about  which  there  can  be  no  oontroversv  in  this  State.    The 
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plenary  power  of  the  Legislature  over  the  whole  domain  of 
streets,  is  well  illustrated  hy  the  decisions  of  this  Court,  in 
the  litigation  respecting  Kearny,  Second  and  Beale  Streets, 
in  the  city  of  San  Francisco* 

The  only  remaining  question  involving  the  validity  of  the 
statutes  presented  in  this  case  —  and  in  our  opinion  it  does 
not  amount  to  a  serious  question  —  is  whether  it  is  a  condi- 
tion to  the  exercise  by  the  Legislature  of  its  power  to  vacate 
a  portion  of  a  street,  that  no  person  owning  property  front- 
ing on  another  portion  of  the  street,  will  incidentally  be  in- 
jured by  such  action.  There  is  no  provision  of  the  Con- 
stitution which  imposes  that  condition  or  limitation  on  the 
exercise  of  such  power,  and  no  principle  of  law  is  suggested 
which  will  lead  to  that  restdt 

Judgment  reversed  and  cause  remanded,  with  directions 
to  overrule  the  demurrer  to  the  answer.  Bemittitur  forth- 
witL 

Mr.  Justice  McKiitbtbt  concurred  specially  in  the  judg- 
ment 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  8,990.] 

THE  CITY  AND  COUNTY  OP  SAN  FRANCISCO  v. 
THE  SPRING  VALLEY  WATER  WORKS. 

l\>ufATioN  AKD  PowsBB  09  OospOBiiTioirs.^ — Corporattoiie  111  this  Btmtep 
except  for  municipal  purposes,  most  be  formed  under  general  laws,  and 
ean  exercise  no  powers  except  snch  as  are  conferred  by  these  c'eneral 
laws.  The  Legislature  cannot  confer  on  snch  corporations  any  powers 
or  grant  them  any  privileges,  by  special  Act, 

Am  Act  Objlntzko  Powbbs  to  IitDininjALS  wHiir  thvz  Incokpobati. —  An 
Act  which  grants  to  Individuals  and  their  assigns  certain  powers  and 
privileges,  and  then  provides  that  the  Act  shall  not  take  effect  unless 
the  persons  to  whom  the  grant  Is  made  shall*  within  a  eertaln  tims, 
organize  themselves  Into  a  corporation  under  existing  laws.  Is  a  grant, 
not  to  the  Individuals  as  persons,  but  to  the  corporation  when  formed. 

IDSM. —  Such  Act  Is  an  attempt  of  the  Legislature  to  confer  powers  sad 
privileges  upon  a  eotporatlon  bj  special  Act 
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Idem. —  When  euch  penons  orgmnlze  themselTea  into  n  eorpoBUton  under 
the  general  laws,  the  corporation  poaseases  no  powers  or  prlTllefea  ex- 
eept  euch  as  are  conXerred  bj  general  lawa. 

OoBPOEATiONs  TO  SUFPLT  ▲  CiTT  WITH  WxTBB. —  Prlyato  eorporations,  te 
supply  a  city  with  water,  cannot  be  created  bj  special  Act,  nor  can  the 
power  to  supply  m  dty  with  water  be  conferred  on  a  prlTate  corpocmtioa 
by  epecial  Act 

Btau  Dbcisxs. —  Bren  if  property  rights  haye  grown  op  nnder  an  er- 
roneoas  decision  with  regard  to  the  constmction  of  a  clause  in  the  Odd- 
stltution,  it  is  better  that  inconyenience  should  be  submitted  to,  rather 
than  such  decision  should  stand*  and  a  yaluable  proyislon  in  the  fiind- 
amental  law  be  obliterated. 

OnmBBAL  AND  SnciAL  Acm. —  An  Act  which  poiporta  on  its  face  to  be. 
and  is  in  fact,  a  special  Act,  cannot  be  conyerted  Into  a  general  Act, 
by  a  declaration  of  the  Legislature  in  another  Act.  that  it  shall  be 
considered  a  general  Act. 

PUBCHASJS    BT    ONE    COBPOBATXOH    OV   PlOPUm    OF   AXOTHIB.— If  a   COrponif 

tlon  contracts  with  a  city  to  supply  it  with  pure  fresh  water  fOr  all 
purposes,  except  the  sprinkling  of  streets,  and  the  contract  contains  a 
clause,  that  if  any  other  corporation  receiyes  pennlssion  to  furnish  the 
city  with  water  on  more  fayorable  terms,  the  same  terms  shall  be  ex- 
tended to  the  corporation  contracting;  and  If  another  corporatSon  Is 
granted  more  fayorable  terms,  and  then  purchases  the  rights  and 
franchises  of  the  old  corporation,  it  does  not  thereby  become  bound  bj 
the  contract,  but  may  supply  the  city  on  the  terms  It  enjoyed  before  the 
purchase. 

Qbavt  of  Easement  in  fSraaam. —  The  State  has  no  proprietary  interest 
in  the  streets  of  a  dty  dedicated  to  public  nse;  and  when  It  granta  to  a 
private  corporation  an  easement  oyer  the  streets,  not  common  to  the 
public  at  large^  it  merely  grants,  in  its  soyerelgn  capacity,  a  franchise, 
and  not  any  proprietary  interest  In  the  streets. 

Warn  nt  Stsbvts. —  As  a  general  rule  the  fee  of  the  streets  la  a  dty, 
dedicated  to  public  use,  is  in  the  owners  of  tbe  adjoining  lands,  on  each 
side,  to  the  centre  of  the  street. 

Qbaxt  of  EUsBMaNT  IN  JL  Stbbbt.^-A  gnut  of  an  easement  In  a  street, 
made  by  thhe  Legislature  to  a  eorporatioBt  Is  purely  a  grant  of  corporate 
power,  and  therefore  cannot  be  made  to  a  private  corporation  by  spedal 
Act 

Ac*    UN^ONSTITnTIONAL    IN    FABT   AND    GOOD   IN    FABX. —  When    a   portlOB   Of 

an  Act  is  constitutional,  and  another  portion  is  unconstitutional,  and  the 
two  are  so  Inseparably  blended  together,  as  to  make  it  clear  that 
dther  clause  would  not  bays  been  enacted  without  the  other,  the  whole 
act  is  yold. 

Appeal  from  the  District  Courts  Fifteenth  Judicial  Dis- 
tricty  City  and  County  of  San  Francisco. 

On  the  16th  day  of  June,  1857,  a  oorporation,  called  the 
San  Francisco  Water  Works,  was  formed,  under  an  Act 
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entitled  **  an  Act  to  provide  for  the  f onnation  of  corpora- 
tions for  certain  parpoees^"  passed  April  14,  1853,  as 
amended  by  an  Act^  approved  April  80,  1855.  This  cor- 
poration introduced  pure,  fresh  water  into  the  Cily  and 
County  of  San  Francisco,  in  the  year  1868.  On  the  23d  of 
April,  1858,  the  Legislature  passed  the  following  Act: 

'^An  Act  to  authorize  Greorge  EL  Eufiign  and  others, 
owners  of  the  Spring  Valley  Water  Works,  to  lay  down 
water-pipes  in  the  public  streets  of  the  City  and  County  of 
San  Franciscow 

''The  People  of  the  State  of  California,  represented  in 
Senate  and  Assembly,  do  enact  as  follows : 

^  Section  lu  The  said  George  H.  Ensign  and  his  asso- 
ciates and  their  assigns  shall  have  the  right,  and  the  same 
is  hereby  granted  to  them  and  their  assigns,  to  lay  down  dis- 
tributing iron  water-pipes  in  any  of  the  public  streets,  ways 
or  alleys  of  the  City  and  County  of  San  Francisco;  provided, 
said  pipes  shall  be  so  laid  down  as  not  to  interfere  with  or 
obstruct  any  gas  or  water-pipes  of  any  other  parties,  laid 
down  by  authority  of  law,  for  the  purpose  of  introducing 
and  furnishing  fresh  water  for  the  supply  of  the  inhabitants 
of  said  City  and  County  of  San  Francisco;  provided,  that 
to  the  extent  of  three  thousand  running  feet  of  said  pipes  be 
laid  down  within  one  year  from  and  after  the  passage  of 
this  Act,  and  water  furnished  therefrom  to  such  citizens 
along  the  line,  street  or  streets  where  said  iron  pipes  shall 
be  laid  down  as  may  elect  to  take  the  same  and  the  balance 
of  said  iron  pipes  to  be  laid  down  as  soon  thereafter  as 
practicable. 

^  Sec  2.  Said  streets  or  ways  in  which  said  iron  pipes 
may  be  laid,  to  be  placed  in  the  same  good  order  and  con- 
dition, by  said  Ensign  and  his  associates  or  assigns,  as  the 
same  were  before  said  pipes  were  laid  down^  at  his  or  their 
cost  and  charge,  and  under  the  supervision  of  the  Super- 
intendent of  Streets  and  Highways,  and  to  his  satisfaction. 

"  Sec.  8.  The  Chief  Engineer  of  the  Fire  Department, 
under  the  direction  of  the  Board  of  Supervisors  of  said 
Oity  and  County  of  San  Francisco,  shall  have  the  risrht  to 
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tap  any  pipes  so  laid  down,  and  coimect  hydrants  therewith, 
for  the  extinguishment  of  any  fire  or  fires,  during  the  pend- 
ency of  the  same,  free  of  charge  to  the  full  capacity  of  the 
said  water-works,  up  to,  and  until  such  time  as  water  shall 
be  introduced  into  said  city  and  county  by  some  other  per- 
son or  persons;  thereafter  said  Ensign  and  his  associates 
or  their  assigns  shall  furnish  for  fire  and  other  municipal 
uses  their  quota  or  proportion  of  whatever  water  may  be 
produced  by  them,  or  may  be  introduced  by  any  other  person 
or  persons. 

"  Sec  4.  The  rate  or  price  to  be  charged  for  water,  with 
the  exception  mentioned  in  section  three  of  this  Act,  shall 
be  fixed  by  five  commissioners,  two  of  whom  shall  be  ap- 
pointed by  the  Board  of  Supervisors,  and  two  by  the  parties 
named  in  section  one  of  this  Act;  and  they  shall  choose  a 
fifth,  and  the  rates  agreed  upon  and  fixed  by  a  majority  of 
said  conomissioners  shall  be  the  rates  charged  and  re- 
ceived; provided,  that  the  rates  so  established  shall  not  be 
so  low  as  to  yield  less  than  twenty  per  cent,  per  annum  on 
the  actual  capital  invested  in  said  works.  And  whenever 
the  said  City  and  County  of  San  Francisco  shall  become 
the  owner  of  any  other  works  for  the  supply  of  the  said 
city  with  fresh  water,  from  any  source  west  or  south  of  the 
charter  line  of  1851,  then  the  said  Gity  and  County  may  also 
purchase  all  the  works,  appurtenances  and  franchises  belong- 
ing to  said  grantees  herein,  or  their  assigns,  as  provided  in 
section  five ;  and  if  the  said  City  and  County  shall  not  elect 
to  purchase,  as  provided  in  this  section,  then  the  Board  of 
Supervisors,  if  not  otherwise  provided  for  by  law,  may  fix 
the  rates  for  water,  but  shall  not  fix  the  rates  for  water  sup- 
plied by  the  grantees  herein,  below  the  rates  charged  by  the 
City  and  County  for  water  delivered  from  the  works  of  said 
City  and  County. 

"  Sec  5.  The  City  and  County  shall  have  the  right,  after 
the  expiration  of  twenty  years  from  the  passage  of  this  Aet^ 
on  giving  six  months'  notice  of  their  intention  so  to  do,  to 
purchase  all  the  works  and  franchises  hereby  granted  b^ 
longing  to  said  Ensign^  his  associates  or  assigns,  which 
may  be  in  use  for  the  purpose  of  supplying  water  to  the 
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people  of  said  City,  at  their  true  value,  to  be  determined  by 
a  Board  of  Commissioners,  to  consist  of  four  persons,  who 
Bhall  be  civil  engineers,  two  to  be  designated  by  the  then 
corporate  authorities  of  said  City  and  County,  and  two  by 
owners  of  said  water-works  and  property;  and,  in  the  event 
of  their  disagreement,  the  said  commissioners  shall  have 
the  right  to  select  a  fifth  commissioner,  and  the  decision  of 
a  majority  of  said  Board  shall  be  final. 

''  Sec.  6.  That  privileges  herein  granted  to  said  parties, 
named  in  section  one  of  this  Act,  shall  be  limited  to  a  period 
of  thirty  years. 

*'  Sec.  7.  Nothing  in  this  Act  shall  be  construed  so  as  to 
interfere  with  any  existing  rights  of  either  the  Mountain 
Lake  or  San  Francisco  City  Water  Works  Companies. 

'^  Sec.  8.  This  Act  shall  not  take  effect  unless  the  parties 
named  in  section  one  shall,  within  sixty  days  after  its  pas- 
sage, duly  organize  themselves  in  conformity  with  the  ex- 
isting laws  regulating  corporations,  now  in  force  in  this 
State. 

'^  Sec.  9.  All  laws  and  parts  of  laws  inconsistent  with  any 
of  the  provisions  of  this  Act  are  hereby  declared  to  be  in- 
operative, so  far  as  provision  is  otherwise  made  by  this 
Act" 

Said  Ensign  and  his  associates  soon  after  formed  a  cor- 
poration under  the  name  of  "The  Spring  Valley  Water 
Works;"  and  also  introduced  water  into  the  City.  On  the 
11th  of  April,  1859,  the  following  amendment  was  passed : 

"An  Act  to  amend  an  Act  entitled  ^An  Act  to  authorize 
Gteorge  H.  Ensign  and  others,  owners  of  the  Spring  Valley 
Water  Works,  to  lay  down  water-pipes  in  the  public  streets 
of  the  City  and  County  of  San  Francisco,^  passed  April 
23d,  1858. 

^The  People  of  the  State  of  California,  represented  in 
Senate  and  Assembly,  do  enact  as  follows: 

"  Section  1.  Section  one  of  said  Act  is  hereby  amended 
80  as  to  read  as  follows: 

"  Section  1.  The  said  George  H.  Ensign  and  his  associates 
and  their  assigns  shall  have  the  right,  and  the  same  is  here- 

Cal.  Bepb.  XLVIII  —  82 
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l^  granted  to  them  and  their  assigns,  to  lay  down  distribut- 
ing iron  water-pipes  in  any  of  the  public  streets,  ways  or 
alleys  of  the  City  and  County  of  San  Francisco;  provided, 
said  pipes  shall  be  so  laid  as  not  to  interfere  with  or  ob- 
struct any  gas  or  water-pipes  of  any  other  parties,  laid 
down  by  authority  of  law,  for  the  purpose  of  introducing 
and  furnishing  fresh  water  for  the  supply  of  the  inhabitants 
of  said  City  and  County  of  San  Francisco;  provided,  that  to 
the  extent  of  three  thousand  running  feet  of  said  pipes  be 
laid  down  within  two  years  from  and  after  the  passage  of 
this  Act,  and  water  furnished  therefrom  to  such  citizens 
along  the  line,  street  or  streets  where  said  iron  pipes  shall  be 
laid  down,  as  may  elect  to  take  the  same;  and  the  balance 
of  said  iron  pipes  to  be  laid  down  as  soon  thereafter  as 
practicable. 

**  Section  2.  Nothing  herein  contained,  or  contained  in  the 
Act  passed  April  28,  1858,  shall  in  any  manner  inure  to  or 
be  so  construed  as  to  a£Fect  any  rights  or  privil^es  hereto- 
fore granted  to  either  the  Mountain  Lake  Water  Company 
or  the  San  Francisco  City  Water  Works  Company." 

On  the  29th  of  August,  1859,  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  passed  the  follow- 
ing ordinance: 

**  Order  No.  179,  amendatory  to  Order  No.  46,  and  re- 
pealing Order  No.  65  and  Order  Na  92,  in  relation  to  the 
San  Francisco  City  Water  Works. 

^  The  People  of  the  City  and  County  of  San  Franoisoo  do 
ordain  as  follows: 

'^  Section  1.  Section  one  of  Order  Na  46  is  hereby 
amended  so  as  to  read  as  follows: 

'*  Section  1.  The  San  Frandsoo  City  Water  Works,  a  com- 
pany duly  incorporated  according  to  the  laws  of  this  State, 
and  their  successors  and  assigns,  shall  be  allowed  to  intro- 
duce pure  fresh  water  for  fire,  municipal  and  other  pur- 
poses into  the  City  and  County  of  San  Francisco,  through 
any  lands  claimed  as  belonging  to  the  City  and  County  of 
San  Francisco,  and  to  conduct  water  from  a  dam  to  be  con- 
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stracted  near  the  mouth  of  "Lobos  Creek,"  so-called,  by 
means  of  a  suitable  aqueduct  of  sufficient  capacity  to  carry 
all  the  water  of  said  stream,  commencing  at  a  point  near 
the  mouth  of  said  creek,  thence  following,  along  the  shore 
of  the  Bay,  to  some  suitable  point  at  North  Beach,  near  the 
foot  of  Van  Ness  Avenue,  at  or  near  which  point  the  said 
Company  shall  build  a  reservoir  of  not  less  than  fifty  thou- 
sand gallons  capacity,  and  the  said  work  shall  Ee  forfeited 
to  the  City  and  County  of  San  Francisco,  if  not  completed 
as  specified  in  this  section,  on  or  before  the  1st  day  of  Jan- 
uary, 1860,  unless  the  progress  of  the  work  be  suspended 
by  law,  in  which  case  an  additional  time  shall  be  allowed 
to  the  Company  equal  to  the  period  during  which  the  prog- 
ress of  the  work  may  have  been  suspended,  as  aforesaid ;  pro- 
vided, said  Company  shall  use  all  due  diligence  in  relieving 
themselves  from  all  such  legal  impediments." 

The  following  is  section  four  of  Order  No.  46 : 

"  The  said  City  and  County,  under  the  direction  of  the 
Board  of  Supervisors,  shall  be  entitled  to  the  free  use  of 
the  water  so  introduced,  for  the  purpose  of  extinguishing 
fires,  and  for  the  supply  of  all  hydrants,  fire-plugs,  pumps, 
and  cisterns,  and  for  all  the  public  purposes  of  said  City 
and  County,  except  for  sprinkling  the  streets ;  and  the  City 
and  County  shall  have  the  right,  under  the  direction  of  the 
Board  of  Supervisors,  to  tap  the  pipes  and  connect  the  same 
with  hydrants,  fire-plugs,  cisterns,  and  other  public  works,  at 
such  places  as  they  may  deem  proper." 

The  following  is  section  eight  of  Order  Na  46.  This 
order  was  passed  August  3,  1857. 

"  Section  8.  It  is  hereby  provided  that  should  any  other 
company,  person  or  persons  receive  permission  to  intro- 
duce water  for  the  purpose  of  supplying  the  City  and 
County  therewith,  no  more  favorable  terms  shall  be  granted 
to  sudi  company  or  persons  than  to  the  company  author- 
ized imder  this  order,  without  extending  the  same  terms  to 
the  San  Francisco  Water  Works." 

Ordinance  number  one  hundred  and  seventy-two  was 
ratified  and  confirmed  by  an  Act  of  the  Legislature,  ap- 
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proved  April  12,  1860.      On  the  12th  of  April,  1863,  the 
following  Act  was  passed. 

An  Act  to  extend  the  rights  and  privileges  of  the  San 
Francisco  City  Water  Works.    Approved  April  8,  1863. 

"  The  people  of  the  State  of  California,  represented  in  Sen- 
ate and  Assembly,  do  enact  as  follows: 

"  Section  1.  In  accordance  with  the  recommendation  of 
the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco,  expressed  in  resolution  number  twenty-three 
hundred  and  twenty-four,  passed  January  5,  1863,  and  ap- 
proved January  6,  1863,  in  relation  to  the  San  Francisco 
City  Water  Works,  the  said  company  are  hereby  relieved 
and  discharged  from  any  and  all  obligations  whereby  it  has 
agreed  to  pay  the  said  City  and  County  of  San  Francisco 
five  per  cent,  of  its  gross  earnings. 

"  Section  2.  It  is  hereby  provided,  that  should  any  other 
company,  person  or  persons,  excepting  the  City  and 
County  of  San  Francisco,  receive  permission  to  introduce 
water  for  the  purpose  of  supplying  the  said  City  and  County 
therewith,  no  more  favorable  terms  shall  be  granted  to  such 
company,  person  or  persons,  than  are  now  enjoyed  by  the 
San  Francisco  City  Water  Works,  without  extending  the 
same  to  the  latter  company. 

"  Section  3.  It  is  hereby  provided  that  any  rights,  privi- 
leges or  immunities  now  enjoyed  by  the  Spring  Valley 
Water  Works,  by  virtue  of  an  Act,  entitled  *  An  Act  to 
authorize  George  H.  Ensign  and  others  (owners  of  the 
Spring  Valley  Water  Works,)  to  lay  down  water-pipes  in 
the  public  streets  of  the  City  and  County  of  San  Francisco,' 
approved  April  23,  1858,  which  are  more  favorable  than  the 
terms  heretofore  granted  to  the  San  Francisco  City  Water 
Works,  shall  be  held  and  enjoyed  by  the  said  com- 
pany. 

''  Section  4.  This  Act  shall  take  effect  from  and  after  its 
passage.'' 

On  the  13th  day  of  February,  1865,  the  defendant  became 
the  assignee  of  the  franchises  and  property  of  the  San 
Francisco  City  Water  Works,  and  since  has  been  the  only 
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corporation  engaged  in  bringing  fresh  water  into  the  city. 
One  of  the  public  squares  in  the  city  is  called  Portsmouth 
Square,  and  the  city  had  been  in  the  habit  of  tapping  the 
mains  of  the  defendant  and  obtaining  water  with  which  this 
square  was  irrigated.  In  the  latter  part  of  1868,  the  de- 
fendant notified  the  city  authorities  that  it  should  prevent 
the  city  from  taking  water  from  its  water-works  for  any 
public  or  municipal  purpose,  except  for  the  extinguishment 
of  fires,  unless  the  city  paid,  or  made  arrangement  for  pay- 
ing for  the  water  taken,  other  than  for  the  extinguishment 
of  fires.  This  action  was  brought  in  March,  1869,  to  re- 
strain the  defendant  by  injunction  from  carrying  out  its 
threat.  This  is  the  second  appeal.  The  report  of  the  case 
on  the  former  appeal  is  found  in  the  39  Cal.  p.  473.  Coun- 
sel stipulated  to  waive  the  question  of  its  being  a  proper 
case  for  an  injunction.  The  Court  below  rendered  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed. 
The  other  facts  are  stated  in  the  opinion. 

W.  C.  Burnett  and  John  F.  8mft,  for  the  Appellant 

To  make  the  argument  perfect  that  the  Ensign  Act  is  un- 
constitutional, it  is  necessary  that  there  should  be  but  one 
thing  known  to  the  law  as  a  franchise,  namely,  the  privilege 
of  being  a  corporation.  On  the  contrary,  there  are  many 
other  franchises  known  to  the  law,  and  fresh  ones  are  being 
created  by  statute  constantly,  as  the  growing  and  changing 
exigencies  of  society  require  them.  The  invention  of  tele- 
graphy, the  introduction  of  railroads,  gas-light,  etc.,  have 
materially  added  to  the  number  of  privileges  that  may  be 
designated  as  franchises. 

To  be  a  corporation  was  only  one  among  the  many  forms 
of  that  kind  of  property  known  to  the  common  law.  True, 
it  is  a  franchise  for  a  number  of  persons  to  be  incorporated, 
and  subsist  as  a  body  politic,  with  a  power  to  maintain 
perpetual  succession,  and  do  other  corporate  acts;  and  it  is 
true  that  each  individual  member  of  such  corporation  is 
said  to  have  a  ^^  franchise,"  or  freedom. 

This  thing  called  a  corporation  is  the  franchise  that  our 
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constitution  declares  shall  be  formed  under  general  laws, 
and  shall  not  be  created  by  special  act. 

But  there  are  a  vast  number  of  f ranchisesy  besides  that  of 
being  a  corporation^  known  to  the  common  law;  nor  is  a 
franchise,  in  its  nature,  limited  to  such  privileges  as  have 
before  existed,  for  new  ones  may  be  created,  and  are  being 
constantly  created. 

In  England  a  franchise  has  been  defined  as  a  royal  privi- 
lege, a  branch  of  the  crown  prerogative,  subsisting  in  the 
hands  of  the  subject.  Gifts  of  waifs,  estrays,  wrecks, 
treasure-trove,  royal  fish,  and  forfeiture,  all  of  which  are 
the  prerogatives  of  the  crown,  are  franchises.  The  rights 
of  forest,  park,  chase,  warren,  and  fishery,  are  also  fran- 
chises, no  subject  being  entitled  so  to  apply  his  property 
for  his  own  convenience. 

A  county  palatine  is  the  highest  species  of  franchise,  as 
within  it,  the  earl,  constable,  or  other  chief  officer,  may 
exercise  without  control  the  highest  functions  of  the  sov- 
ereign. And  as  the  crown  may  thus  erect  an  entire  county 
into  an  independent  jurisdiction,  so  it  may  create  a  liberty 
or  bailiwick  independent  of  the  sheriff  of  the  county.  This, 
then,  is  a  franchise.  The  right  to  hold  a  fair,  or  market, 
or  to  establish  a  ferry,  and  to  levy  tolls  thereon,  are  also 
each  a  franchise.     So  much  for  the  common  law. 

Franchises  are  property,  and  fall  within  that  classifica- 
tion of  property  known  to  the  law  as  incorporeal  heredita- 
ments. In  this  State  franchises  can  only  be  granted  by 
the  Legislature.  But  they  may  be  granted  to  any  indi- 
vidual capable  of  holding  property,  and  either  by  special 
act,  save  in  the  case  of  becoming  a  corporation,  or  under 
and  by  virtue  of  general  laws  applying  to  all.  They  may 
be  granted  directly  by  the  Legislature  to  a  corporation  in 
existence,  or  to  one  or  more  individuals;  and  when  vested 
in  an  individual,  may  be  granted  or  conveyed  either  to  an- 
other individual,  or  to  any  corporation  authorized  by  law 
to  hold  such  property,  and  when  so  conveyed  they  may  be 
exercised  by  the  grantee. 

What  was  in  the  mind  of  the  Constitution  makers,  when 
they   enacted   that   corporations   should   only   be    created 
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under  general  laws,  is  not  quite  dear.  Probably  they  in- 
dividually intended  to  prevent  the  grant  of  charters  of  in- 
corporation, combined  with  other  special  privileges,  all  in 
the  same  act^  subh  as  banking  corporations,  insurance  cor- 
porations with  special  banking  privileges,  and  land  specu- 
lating corporations  with  special  rights  deemed  dangerous 
to  the  public  weal,  which  about  that  time  had  led  to  cor- 
ruption and  other  abuses  in  the  Atlantic  States.  But  what- 
ever the  individual  members  of  the  constitutional  conven- 
tion were  driving  at,  it  is  certain  that  when  they  got  to- 
gether they  only  used  "  apt  words  '*  to  prevent  the  creation 
by  special  act,  of  that  one  franchise,  of  being  a  corporation, 
and  no  other.  All  other  franchises  were  left  to  the  discre- 
tion of  the  Legislature.  And  for  nearly  a  quarter  of  a  cen- 
tury they  have  been  granted  without  hesitation,  and  for  all 
purposes  save  that  one  alone  of  being  a  body  politic  and 
corporate,  and  the  legality  of  these  grants  of  franchises  has 
never  been  questioned.  The  telegraph  and  railroad  com- 
panies are  constantly  receiving  special  grants  of  franchises ; 
so  with  plank-road  companies,  and  ferry  companies,  and 
bridge  companies. 

Having  once  formed  as  corporations  under  the  general 
laws,  enacted  for  that  purpose  as  the  Constitution  provides, 
they  are  ready  to  receive^  and  in  law  capable  of  receiving, 
holding,  and  ezeircising^  grants  of  franchises,  the  same  as  of 
lands,  goods,  money,  or  any  other  species  of  property. 

Take  the  case  of  the  ordinary  horse  railroads,  now  so  uni- 
versal in  this  State. 

These  organizations  begin  by  forming  as  corporations 
under  the  general  laws,  the  object  or  purposes  being  stated 
in  the  deed  of  incorporation,  to  construct  and  operate  horse 
railroads  in  this  State.  By  this  proceeding,  the  associated 
projectors  obtain  the  franchise  of  being  a  corporation. 
This  done,  they  are  ready  to  commence  business.  But  be- 
fore they  can  successfully  prosecute  the  work,  they  must 
acquire  more  or  less  property  of  various  kinds,  real  and 
personal,  corporeal  and  incorporeal.  They  must  have  real 
estate,  such  as  of  land  for  stables.  They  must  have  personal 
property  in  the  way  of  horses^  harness    and   cars.     They 
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must  have  incorporated  property  in  the  character  of  rights 
of  way  for  laying  down  and  operating  their  tracks^  and  in 
many  cases,  tiiey  have  a  distinct  franchise  in  the  right  to 
condemn  private  property  for  the  purposes  of  the  road,  and 
also  a  franchise  to  levy  and  collect  toUs. 

Ferry  companies  and  plank-road  companies,  and  bridge 
companies,  and  wharf  companies,  are  formed  in  precisely 
the  same  way.  They  are  first  organized  into  corporations 
under  the  general  law,  as  the  Constitution  provides,  and 
then  being  capable,  of  taking  and  holding  property,  the 
franchises  of  condemning  property  sometimes,  when  necesr 
sary,  and  always  the  franchises  of  levying  and  collecting 
tolls  are  granted  to  them;  or,  as  is  often  the  case,  having 
been  already  granted  to  an  individual,  are  conveyed  to  them 
by  deed,  so  that  they  can  prosecute  their  business  suceessr 
fuUy. 

The  case  of  Ensign  and  his  associates  ia  strictly  like  the 
foregoing.  They  desired  to  introduce  water  into  San 
Francisco,  and  in  order  to  do  so  profitably,  wanted  various 
franchises  and  privileges  of  an  incorporeal  nature,  such  a? 
ways,  easements  and  riparian  rights,  some  of  which  could  be 
obtained  by  virtue  of  general  laws  only,  and  others  which  re- 
quired special  legislative  grants.  There  was  a  general  law 
in  existence  passed  the  day  before  the  Ensign  Act^  permitting 
the  formation  of  corporations  for  introducing  water  into 
cities.  So  far  as  the  franchise  of  being  a  corporation  was 
concerned,  in  consequence  of  a  peculiar  provision  of  our 
Constitution,  that  could  only  be  obtained  under  general 
laws.  But  the  other  franchises  required,  and  especially 
the  right  to  levy  and  collect  tolls,  or  rates,  were  within  the 
control  of  the  Legislature.  The  provision  on  this  point  in 
the  general  law  was  not  satisfactory,  because  it  placed  the 
regulation  of  the  rates  which  were  to  provide  for  profit  to 
the  promoters,  under  the  control  of  a  board  of  five  Com- 
missioners, two  of  whom  were  to  be  appointed  by  the  city 
authorities,  and  a  third  substantially  with  the  Sheriff,  so 
that  a  majority  of  the  board  might  be  hostile  to  the  com- 
pany, and  so  might  make  the  business  a  losing  affair. 

For  it  must  always  be  borne  in  mind  that  in  the  general 
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law  there  was  no  provision,  requiring  the  "  water  rates  "  to 
bear  any  relation  to  the  amount  of  capital  invested. 

Such  being  the  condition  of  affairs,  they  naturally  sought 
the  aid  of  a  special  law,  and  obtained  it  in  the  Ensign  Act. 
By  this  Act  there  is  no  attempt  at  a  grant  of  the  franchise 
of  being  a  corporation.  On  the  contrary,  the  Legislature, 
recognizing  its  incapacity  to  specially  create  and  grant  that 
franchise  by  special  Act,  turned  them  around,  in  express 
terms  (see  section  8  of  the  "  Ensign  Act,^')  to  the  general 
laws,  to  acquire  it,  and  to  qualify  themselves  for  holding 
and  exercising  the  distinctive  and  peculiar  "  franchise,"  of 
levying  and  collecting  "water  rates,"  and  of  fixing  thoso 
rates  so  that  twenty  per  cent,  profit  could  be  obtained  on 
the  capital  to  be  invested. 

The  Ensign  Act  is  therefore  not  unconstitutional,  as  it 
does  not  form  or  create  a  corporation  in  any  sense. 

But  if  it  did,  can  the  defendant,  after  organizing  with  an 
express  recognition  of  its  requirements,  and  after  having 
obtained,  and  for  fifteen  years  enjoyed  the  advantages 
therein  granted  —  privileges  far  superior  to  those  possessed 
by  any  other  company  —  when  now  called  upon  to  perform 
its  part  of  the  contract,  and  after  admitting,  and  even  as- 
serting it  88  a  right,  in  the  pleadings,  and  all  the  way 
through  the  suit  up  to  this  point,  that  it  holds  under  and 
by  virtue  of  the  Ensign  Act,  now,  on  the  second  visit  to 
this  Court,  be  allowed  to  avail  itself  of  such  a  plea  ?  Can 
it  plead  its  own  incapacity  in  order  to  escape  its  duties? 
Would  not  such,  a  defense  be  a  fraud  upon  the  public  ? 

If  this  act  is  unconstitutional,  and  the  defendant  has  been 
in  the  position  of  an  usurper  and  wrong-doer  all  of  these 
years,  can  it  be  allowed  at  this  late  day,  or  at  any  day,  to  take 
advantage  of  its  own  wrong? 

The  Constitution,  in  section  thirty-seven,  article  four,  im- 
poses a  duty  upon  the  L^slature.  It  provides  for  the 
organization  of  cities,  towns  and  incorporated  villages; 
that  is  to  say,  it  provides  for  the  formation  of  municipal 
corporations. 

Section  thirty-one  of  article  four,  contains  two  clauses, 
each  framed  for  a  distinctive  and  specific  purpose.     The 
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first  to  prevent  an  evil  then  prevalent  in  the  new  States  of 
the  south  and  west,  by  which  corporations  had  been  clothed 
generally  by  underhanded^  and  often  by  corrupt  legislation, 
with  important  special  and  oppressive  privileges,  and  per- 
haps to  prevent  the  time  of  the  Legislature  from  being  con- 
sumed in  passing  special  bills. 

The  second  clause  was  designed  to  overcome  the  doctrine 
laid  down  in  the  Dartmouth  College  case. 

The  constitutional  inhibition  being  a  restriction  upon 
the  State  legislative  power,  it  follows  that  but  for  the  first 
clause,  the  Legislature  could  create  any  corporation,  either 
by  sreneral  or  special  act,  at  its  pleasure.  A  "  municipal 
corporation,"  being  a  mere  brandi  ol  the  government, 
never  fell  within  the  Dartmouth  College  doctrine,  and 
therefore  could  be  repealed  or  modified  at  any  time.  But 
the  first  clause  does  not  use  the  words  "  municipal  cor- 
poration,'* but  says  corporations  formed  for  "  municipal 
purposes."  Does  that  mean  city,  town  or  village  charters 
merely,  viz:  strict  municipal  corporations,  or  does  it  fore- 
see and  provide  for  the  possibility  that  the  Legislature  in 
its  wisdom  might  determine  to  create  corporations  for 
"  municipal  purposes,"  to  be  composed  of  and  managed  by 
private  individuals  as  auxiliary  to,  and  in  aid  of  the  strict 
municipal  corporations  provided  for,  and  commanded  in 
section  thirty-seven,  such  as  gas  companies,  water  com- 
panies, and  Ae  like  t  If  not,  then  why  provide  for  the  for- 
mation of  municipal  corporations  in  section  thirty-seven  f 
Why  designate  the  corporations  excepted  from  the  opera- 
tions of  the  first  clause  of  section  thirty-one,  corporations 
for  municipal  purposes,  instead  of  the  well-known  and 
established  term  of  municipal  corporations  t 

And,  lastly :  and  to  this  I  call  the  special  attention  of  the 
Court.  Why  provide,  as  is  done  in  the  second  clause  of 
section  thirty-one,  that  the  special  Acts  passed  pursuant  to 
that  section  shall  be  subject  to  alteration  or  repeal!  That 
the  general  Acts  would  require  a  special  constitutional  res- 
ervation to  overcome  tiie  rule  in  the  college  case,  is  true. 
But  if  the  corporations  to  be  created  by  special  Act  for 
municipal    purposes    were    mere    municipal    corporations, 
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organizing  cities,  towns  and  villages,  then  the  reservation 
of  the  power  to  repeal  and  alter  them  was  wholly  useless 
and  unnecessary. 

Charles  N.  Fox  and  A.  Campbell,  St.,  for  the  Bespondent. 
8.  M.  Wilson  and  J.  P.  Hoge,  also  for  the  Bespondent. 

What  does  the  Constitution  mean  by  the  language,  that 
^^  corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  Act  ?  '*  It  certainly  did  not  refer 
to  mode  and  manner,  merely,  of  legislation  on  the  subject 
It  had  a  deeper  meaning,  a  more  profound  intention,  a 
much  sounder  policy.  It  certainly  had  in  view  the  powers, 
privileges,  franchises  and  immunities  of  corporations;  and 
none  of  these  were  left  to  special  legislation,  but  were  re- 
quired to  be  given,  controlled  and  limited  by  the  general 
laws  on  the  subject  The  corporation  itself  is  a  franchise, 
and  is  defined  by  Mr.  Justice  Blackstonb  to  be  a  franchise. 
He  says  it  is  ^^  a  franchise  for  a  number  of  persons  to  be  in- 
corporated and  exist  as  a  body  politic,  with  a  power  to 
maintain  perpetual  succession,  and  to  do  corporate  acts, 
and  each  individual  of  such  corporation  is  also  said  to  have 
a  franchise,  or  freedom."  (2  Bl.  Com.  87;  see  also  Dart- 
mouth College  v.  Woodward,  4  Wheat  657.) 

If  these  corporate  powers  be,  then,  franchises,  we  must 
look  to  the  general  law  for  all  the  franchises  any  corpora- 
tion can  enjoy.  If  it  does  not  enjoy  them  under  the  gen- 
eral law,  under  what  law  does  it  hold  them  t  The  extent  of 
the  franchises  of  a  corporation  is  to  be  determined  by  the 
charter.  {Auburn  and  Cato  Plank  Bead  Co.  v.  Douglass, 
9  N.  Y.  R  451.) 

Mr.  Bouvier,  in  his  Law  Dictionary  (Word  Franchise), 
says  in  regard  to  franchises,  ^^  in  the  United  States  they  are 
usually  held  by  corporations  created  for  the  purpose,  and 
can  be  held  only  under  legislative  grants."  He  cites  a 
large  number  of  cases.  Apply  to  this  the  language  of  the 
Constitution  of  California  prohibiting  special  acts  and  re- 
quiring all  corporations  to  be  formed  under  'general  laws, 
and  the  result  seems  plain — ^that  the  general  law  must  be 
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regarded  alone  in  determinmg  the  franchises  which  may  be 
enjoyed  by  a  corporation,  and  that  it  can  have  none  but 
what  the  general  law  gives. 

These  corporate  franchises  were  held,  in  the  great  Dart- 
mouth College  case  cited,  to  be  inviolable,  and  that  they 
were  protected  by  the  Constitution  of  the  United  States  as 
contracts.  For  this  reason,  also,  our  Constitution  prohib- 
ited special  acts,  and  made  all  the  general  laws  lia])le  to 
alteration  or  repeal  at  the  will  of  the  Legislature.  The 
power  to  alter  or  amend  is  limited  to  the  general  laws  and 
the  special  acts  relating  to  munioipalities.  If  any  special 
act  can  give  powers  and  privileges  to  a  particular  corpora- 
tion, it  follows,  within  the  principles  of  the  Dartmouth  Col- 
lege case,  that  a  contract  results,  which,  imder  the  Constitu- 
tion of  the  United  States,  is  inviolable.  There  is,  then,  but 
(me  rule  of  safety  under  the  Constitution  of  the  State,  and 
one  mode  alone  of  maintaining  its  manifest  policy ;  and  that 
is  to  confine  all  corporations  to  the  general  law  under  which 
they  are  formed,  and  denying  them  any  powers,  privileges 
or  franchises  derived  from  any  special  law. 

The  Ensign  Act  seems  to  be  ah  ingenious  attempt  to 
<>vade  the  Constitution — an  attempt  to  comply  with  the 
letter,  but  a  design  to  accomplish  what  its  spirit  forbids. 
A  franchise  was  "created  by  special  act,"  and  given  to 
"  George  H.  Ensign  and  his  associates."  In  section  one  it 
is  called  a  '*  right,"  in  section  six,  a  "  privilege,"  whilst  in 
section  five  it  is  called  a  "  franchise."  But  the  entire  vest- 
ing of  these  rights,  privileges  and  franchises,  all  depend  (by 
section  eight)  upon  the  condition  precedent,  that  Ensign 
and  his  associates  shall  'Muly  organize  themselves  in  con- 
formity with  the  existing  laws  regulating  corporations  now 
in  force  in  this  State." 

Now,  is  it  not  indisputable  that  the  Legislature  intended 
that  "  Ensign  and  his  associates  "  should  not  have,  take,  or 
enjoy  these  franchises  as  individuals  ?  Is  it  not  manifest  that 
they  would  take  merely  as  corporators  t  Was  not  the  whole 
law  made  to  "  take  eflFect "  only  by  virtue  of  the  act  of  becom- 
ing incorporated !  .  After  that  act  of  incorporation,  would 
not  the  company  take  the  franchise  rights  and  privileges 
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granted,  as  the  intended  grantee  t  We  respectfully  submit 
that  words  cannot  make  this  plainer;  and  that  if  t^e  Court 
cannot  look  through  the  flimsy  gauze-work  which  covers 
this  Act,  the  Constitution  itself  is  too  easy  of  evasion  to 
afford  any  protection  against  legislative  power. 

We  respectfully  submit  that  the  Ensign  Act  is  unconsti- 
tutional. 

McAllisters  d  Bergin,  also  for  the  Bespondent. 

Charles  N.  Fox,  A.  Campbell,  8r.,  and  /•  P.  Hoge,  also 
for  the  Bespondent. 

By  the  Court,  Cbockidtt,  J. : 

On  the  former  appeal,  and  at  the  first  hearing  of  the 
present  appeal,  it  was  assumed,  by  both  Court  and  counsel, 
that  the  rights  and  obligations  of  the  defendant  were  to  be 
ascertained  by  reference  to  the  Act  of  April  23d,  1868,  au- 
thorizing Ensign  and  his  associates  to  lay  down  water-pipes 
in  the  streets  of  San  Francisco.  But  on  the  rehearing  tho 
point  is  made  for  the  first  time  by  the  defendant  that  the 
Ensign  act  is  unconstitutional  and  void,  and  consequently 
can  confer  no  rights  on  the  plaintiff  nor  impose  any  duties 
on  the  defendant.  The  eighth  section  of  the  Act  is  in  these 
words :  '^  This  Act  shall  not  take  effect  unless  the  parties 
named  in  section  one  shall,  within  sixty  days  after  its  pas- 
sage, duly  organize  themselves  in  conformity  with  the  ex- 
isting laws  regulating  corporations  now  in  force  in  thi.s 
State." 

It  is  contended  that  this  is  an  attempt  to  confer  corporate 
rights  by  a  special  Act  upon  Ensign  and  his  associates,  in 
violation  of  section  thirty-one,  article  fourth,  of  the  Con- 
stitution, which  provides  that  "  corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special 
Act,  except  for  municipal  purposes.  All  general  laws  and 
special  Acts  passed  pursuant  to  this  section  n\ay  be  altered 
from  time  to  time,  or  repealed."  The  Act  in  question  doos 
not  purport  to  organize  Ensign  and  his  associates  as  a  cor- 
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poration.  On  the  contrary,  it  requires  them  to  ^^  organize 
themselves  in  conformity  with  the  existing  laws  regulating 
corporations,"  as  a  condition  on  which  they  shall  become 
entitled  to  the  benefits  and  privileges  enumerated  in  the 
Act.  It  is  clear,  therefore,  that  the  corporation,  when 
formed,  did  not  derive  its  corporate  existence  from  the 
Ensign  Act;  nor  could  it  have  done  so  under  the  Constitu- 
tion. But  it  is  claimed  that,  under  this  provisions  of  the 
Constitution,  corporations  must  not  only  be  formed  under 
general  laws,  but  that  their  rights,  duties  and  obligations 
must  be  prescribed  in  the  same  method,  and  cannot  be 
created  by  special  Acts.  On  the  other  hand,  it  is  insisted 
that  the  Constitution  is  wholly  silent  as  to  the  powers  and 
duties  of  corporations,  and  goes  no  further  than  to  require 
that  they  shall  be  "  formed  "  under  general  laws,  and  pro- 
hibits them  from  being  "  created  by  special  Act ;"  but  left 
the  Legislature  free  to  confer  upon  them,  by  either  general 
laws  or  special  Acts,  such  powers  as  it  shall  see  fit.  If  this 
theory  be  correct,  the  constitutional  provision  has  imposed 
upon  the  Legislature  only  the  duty  of  providing  by  general 
laws  the  formulas  by  which  corporations  may  be  formed  — 
.the  mere  routine  by  which  an  artificial  entity  may  be 
created,  but  has  in  no  degree  limited  the  power  of  the 
Legislature  to  confer  upon  it  by  special  grant,  at  its  dis- 
cretion, any  powers  or  privileges  of  whatsoever  nature. 
On  this  construction,  it  would  be  competent  for  the  Legis- 
lature to  provide,  by  a  general  law,  that  any  number  of 
persons  might  become  a  body  corporate,  on  filing  a  certifi- 
cate stating  their  intention  to  that  effect,  and  the  name  of 
the  corporation;  and  the  Legislature  might  then,  by  special 
grant,  confer  on  the  corporation  any  powers,  however  great, 
and  any  privileges,  however  deversified.  It  might  autliorizo 
it  to  construct  railroads,  to  transact  the  business  of  bank- 
ing or  insurance,  deal  in  lands,  and  establish  steamship 
lines.  There  would  be  no  limit  to  its  power  in  this  respect. 
Nor  when  once  granted  by  special  Act  could  these  priv- 
ileges be  recalled  or  modified  by  the  Legislature.  The 
grant,  and  its  acceptance  by  the  corporation,  would  have 
created  a  contract,  the  obligation  of  which  could  not  be  im- 
paired by  any  subsequent  legislation* 
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Long  prior  to  the  adoption  of  onr  Constitution,  experi- 
ence had  demonstrated  the  enormous  evils  resulting  from 
legislation  of  this  character.    By  means  of  hasty  or  corrupt 
legislation,  great  monopolies  had  been  created,  which  were 
beyond  legislative  control.     Capital  was  aggregated  in  the 
hands  of  large  corporations,  with  peculiar  and  oppressive 
privil^es,   frequently  procured  through  venal  legislation. 
There  was  no  uniformity  in  the  powers  exercised  by  cor- 
porations pursuing  the  same  business.     So  long  as  they  de- 
rived their  powers,  privileges  and  immunities  from  special 
legislative  grants,  these,  of  course,  varied  according  to  the 
temper  of  the  Legislature;  and  the  result  was  that  each  suc- 
ceeding corporation  had  greater  or  less  powers  than  its 
predecessors.     With    no  limitation  upon  the  discretion    of 
the  Legislature   in   respect  to  the  particular  powers  and 
privileges  to  be  granted  to  each,  nor  as  to  the  innumera- 
ble purposes  for  which  corporations  might  be  formed,  nor 
as  to  the  term  of  their  duration,  gross  abuse  necessarily 
resulted   from  such   a  system.     Extraordinary  privileges, 
oppressive  powers  and  onerous  monopolies  were  conferred 
upon  some  and  denied  to  others  engaged  in  the  same  busi- 
ness.     Their   powers   were   frequently  enlarged,    and   the 
terms  of  their  duration  extended  by  special  grant     Under 
this  system  there  was  danger  that  large  aggregations  of 
capital  would  so  practice  upon  the  credulity  or  venality  of 
legislative  bodies  as  to  secure  the  most  oppressive  monop- 
olies, and  seriously  interfere  with  the  enterprise  and  indus- 
try of  the  individual  citizen.     One  of  the  latest  and  most 
startling  illustrations  of  this  danger  is  to  be  found  in  an 
Act  of  the  Legislature  of  Louisiana,  passed  in  the  year  1869, 
by  which  a  corporation  was  created  by  special  grant,  with 
the   exclusive  right  to  establish  and   maintain   slaughter- 
houses and  landings  for  cattle  for  a  period  of  twenty-five 
years  in  the  city  of  New  Orleans  and  several  of  the  con- 
tignous  parishes.     The  Constitution  of  Louisiana  contains 
no  limitation  on  the  power  of  the  Legislature  to  confer 
corporate    rights  by  special  Act,  and  the  validity  of    this 
statute  has  been  upheld  by  the  Supreme  Court  of  the  State 
and  of  the  United  States.    But  this  unrestricted  power  to 
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endow  corporations  with  peculiar  and  ezclusivo  privil^s 
would  be  less  dangerous  if  a  succeeding  Legislature  could 
correct  the  abuses  practiced  by  its  predecessor^  and  abol- 
ish or  restrict  the  privileges  once  gnmted.  It  has  been 
settled,  howevery  by  a  long  line  of  decisions,  that  corpora- 
tions created  by  special  Acts  of  the  Legislature,  and  en- 
dowed by  their  charters  with  certain  rights,  cannot  be 
deprived  of  them  without  their  consent;  that  the  Act  of  In- 
corporation creates  a  contract  between  the  State  and  the 
corporation,  which  is  protected  by  the  Constitution  of  the 
United  StaUs,  which  prohibits  any  State  from  passing  la\^'s 
impairing  the  obligations  of  contracts.  Powers  improvi- 
dently  conferred  by  special  Acts,  however  onerous,  cannot, 
therefore,  be  revoked  or  modified  except  with  the  consent  of 
the  corporation. 

It  was  the  especial  purpose  of  the  framers  of  our  Con- 
stitution to  guard  against  these  abuses  by  providing  that 
'' corporations  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  special  Act^  except  for  municipal 
purposes."  Nor  were  they  content  to  leave  it  doubtful 
whether  the  Legislature  would  have  power  to  modify  or 
abrogate  these  general  laws  or  special  acts  to  create  muni- 
cipal corporations,  so  as  to  affect  the  rights  of  existing  cor- 
porations. Hence,  the  Constitution  contains  the  further 
provision  that  aU  general  laws  and  special  acts  '^  passed 
pursuant  to  this  section  may  be  altered  from  time  to  time, 
or  repealed."  It  was  intended  by  this  provision  to  keep 
corporations  within  a  wholesome  legislative  control,  and  to 
repel  the  assumption  that  their  rights  were  held  ujider  a 
contract,  which  the  Legislature  was  powerless  to  modify. 
Under  these  provisions  the  source  from  which  private  cor- 
porations must  derive  their  powers  and  immunities  is  per- 
fectly apparent  They  can  only  ^*  be  formed  under  general 
laws,''  and  can  exercise  no  powers,  except  such  as  are  de- 
rived from  general  laws.  If  this  provision  means  nothing 
more  than  that  the  Legislature  shall  prescribe  the  mere 
formula  by  which  a  corporate  entity  may  be  called  into 
life,  and  may  liien  proceed  to  confer  npon  it  by  special  act^ 
at  its  discretion,  ecrtraordinary  powers  and  privileges  which 
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it  could  not  afterwards  revoke  or  modify,  because  they 
were  granted  under  special,  and  not  general  laws,  then,  in- 
deed, has  the  Constitution  signally  failed  to  provide  a 
remedy  for  the  abuses  already  adverted  to.  On  this  con- 
struction, when  a  railroad  corporation  is  once  formed 
imder  a  general  law,  the  Legislature,  by  special  grant,  may 
confer  upon  it  extraordinary  powers,  greatly  in  excess  of 
those  exercised  by  other  similar  corporations.  It  may 
authorize  it  to  engage  in  banking,  mining,  or  any  other 
business  enterprise,  or  to  charge  higher  rates  of  fare  than 
are  permitted  to  other  competing  roads.  In  like  manner 
it  might  discriminate  in  favor  of  a  particular  banking  cor- 
poration, or  confer  special,  or,  perhaps,  exclusive  privi- 
leges on  a  particular  mining,  insurance  or  manufacturing 
corporation.  But  on  the  other,  and  the  true  construction 
of  this  constitutional  provision,  all  private  corporations 
must  derive  their  powers  from  general  laws,  and  not  from 
special  statutes.  The  general  laws  under  which  they  were 
formed,  and  such  others  as  shall  afterward  be  enacted, 
must  alone  define  their  ri^ts  and  powers.  On  this  theory, 
all  private  corporations,  formed  for  similar  purposes,  will 
stand  upon  the  same  footing,  enjoy  the  same  rights,  and  be 
subject  to  the  same  burd^is,  which  cannot  be  increased  or 
diminished,  except  by  general  laws  applicable  to  alL  In 
harmony  with  this  theory,  and  accepting  this  as  the  true 
construction  of  the  Constitution,  the  Legislature,  at  its 
first  session,  enacted  general  laws  under  which  private  cor- 
porations might  be  formed,  and  defining  minutely  their 
powers  and  duties.  These  laws  have  been  modified  from 
time  to  time,  but  have  never  omitted  to  prescribe  the 
powers  to  be  exercised  and  the  duties  to  be  performed  by 
the  corporation.  Nothing  short  of  some  imperative  rule 
of  constitutional  construction  would  justify  us  in  holding,  at 
this  late  day,  that,  though  corporations  must  be  '^  formed '' 
under  general  laws,  it  is  nevertheless  competent  for  the 
Legislature,  by  special  grant,  to  confer  upon  a  corporation 
once  organized,  any  powers,  however  extraordinary.  We 
think,  on  the  contrary,  that  no  corporate  rights  or  powers 
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';an  be  conferred  by  special  grant,  but  must  all  be  derived 
ander  general  laws. 

This  brings  us  to  the  consideration  of  the  Ensign  Act, 
so-called.  The  first  seven  sections  confer  upon  Ensign 
and  his  associates  certain  privileges,  and  impose  upon  them 
certain  duties  in  respect  to  furnishing  the  city  and  county 
of  San  Francisco  with  water  for  the  extinguishment  of  fires 
and  other  municipal  uses.  Section  eight,  already  quoted, 
provides,  that  ^'Uiis  Act  shall  not  take  effect  unless  the 
parties  named  in  section  one  shall,  within  sixty  days  after 
its  passage,  duly  organize  themselves  in  conformity  with 
the  existing  laws  regulating  corporations  now  in  force  in 
this  State."  The  grants  therefore,  was  not  to  take  effect 
until  Ensign  and  his  associates  had  become  a  corporation 
under  existing  laws.  It  took  effect  as  a  grant,  not  to  En- 
sign and  his  associates  as  private  individuals,  but  to  the 
corporation  when  formed.  It  was  an  attempt  by  the  Legis- 
lature to  confer,  by  special  grant,  upon  a  private  corpora- 
tion about  to  be  formed,  certain  peculiar  privileges,  and  to 
subject  it  to  certain  duties  not  common  to  other  corpora- 
tions formed  imder  the  same  general  law.  For  the  reasons 
already  stated,  this  was  not  within  the  constitutional  power 
of  the  Legislature.  When  Ensign  and  his  associates  be- 
came a  corporation  under  the  general  law,  they  took  only 
such  rights  as  were  derived  from  that  law,  and  were  subject 
only  to  such  duties  as  it  imposed.  The  Legislature,  by 
special  Act^  could  not  increase  or  diminish  either. 

On  the  first  appeal,  and  at  the  former  hearing  on  the 
present  appeal,  this  point  was  not  mooted,  nor  our  atten- 
tion directed  to  it  by  counsel ;  and  in  the  view  we  then  took 
of  the  case,  our  opinion  was  that  the  rights  of  the  parties 
were  to  be  determined  by  the  Ensign  Act,  though  on  the 
first  appeal  this  point  was  not  necessarily  involved  in  the 
decision.  We  see  no  reason  to  change  the  views  we  then 
expressed,  if  it  be  assumed  that  the  Ensign  Act  was  m  valid 
and  constitutional  enactment.  But  we  are  satisfied  it  is 
not,  and  must  be  disregarded  in  determining  the  relative 
rights  and  duties  of  the  parties.  Tested  by  the  general  law 
under  which  the  defendant  was  organized,  it  is  under  no 
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obligation  to  furnish  water  to  the  City  and  Comity  free  of 
charge,  except  for  the  extinguishment  of  fires^  during  the 
pendency  thereof. 

Judgment  and  order  affirmed. 

The  foregoing  opinion  was  delivered  at  the  April  term, 
1874,  and  a  rehearing  having  been  applied  for,  the  follow- 
ing opinion,  denying  the  same,  was  delivered  at  the  July 
term,  1874. 

In  the  former  opinion  on  this  appeal,  we  held  that  the 
Act  of  April  23,  1858,  known  as  the  "  Ensign  Act,''  is  in 
violation  of  Art  lY,  section  thirty-one  of  the  Constitation, 
which  provides  that  ^^  oorporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special  Act,  ex- 
cept for  municipal  purposes."  A  rehearing  is  asked,  partly 
on  the  ground  that  this  clause  of  the  Constitution  has  re- 
ceived a  different  construction  in  the  ease  of  the  Calif omia 
State  Telegraph  Company  v.  AUa  Telegraph  Company 
(22  Cal.  398) ;  and  tiiat  this  decision  has  become  a  rule 
of  property  in  this  State,  and  ought  not  now  to  be  dis- 
turbed, even  though  it  was  erroneous.  After  a  careful  ex- 
amination of  that  case,  I  am  satisfied  it  cannot  be  sustained,, 
either  on  reason  or  authority.  Mr.  Justice  Cbookxb,  in 
delivering  the  opinion  of  the  Court,  refers  to  several  ad- 
judged cases  as  supporting  the  conclusions  at  which  he 
arrived ;  but  on  examination  of  these  cases  shows  that  they 
were  misapprehended  by  the  Court,  and  do  not  support  the 
decision. 

The  first  case  referred  to  was  Aurora  v.  West  (9  IndL  B. 
85).  The  City  of  Aurora  was  incorporated  by  special  Act, 
before  the  adoption  of  the  new  Constitution;  and,  by  its 
charter,  was  expressly  authorized  to  subscribe  for  stock 
^  in  any  chartered  company,  for  making  roads  to  said  city.'' 
The  charter  of  the  city  was  continued  in  force  under  the 
new  Constitution,  and  the  city  subscribed  for  stock  in  a 
railroad  company,  incorporated  to  construct  a  railroad  from 
St  Louis  to  Cincinnati,  the  route  of  which  was  so  located 
as  to  pass  through  Aurora.    The  action  was  to  enforce  pay- 
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ment  of  the  bonds  issued  by  the  city  to  aid  in  the  construc- 
tion of  the  road.  The  power  of  the  L^slature  under  tlie 
new  Constitution  (which  provides  that  **  corporations,  other 
than  banking,  shall  not  be  created  by  spedid  Act,  but  may 
be  formed  under  general  laws"),  in  respect  to  conferring 
powers  upon  a  corporation  by  special  Act,  was  not  involved 
in  the  case;  and  the  point  decided  was  that  the  Consti- 
tution imposes  no  limit  on  the  Legislature  as  to  the  powers 
to  be  conferred  on  corporations  by  special  Act,  before  the 
adoption  of  the  new  Constitution,  and  by  general  laws 
afterward.  But  the  Court  adds  ^^  under  thia  Constita- 
tion,  the  law  creating  a  corporation  will  be  the  index  to 
the  objects  for  which  it  was  created,  and  to  the  poweis 
with  which  it  is  endowed,  if  the  grant  does  not  conflict  with 
some  other  provision  of  the  Constitution  than  those  abovo 
named,  or  exceed  the  power  possessed  by  the  Legislature 
itself.'^  So  far  from  lending  support  to  tiie  dedaioB  in  the 
California  State  Telegraph  Company  v.  Alia  Telegraph 
Company,  the  extract  above  quoted  maintains  a  proposition 
wholly  at  variance  with  that  decision. 

The  next  case  referred  to  by  Mr.  Justice  Cbockeb,  is 
Oifford  V.  The  New  Jersey  B.  and  T.  Company  (2  Stockton, 
Ch.  R  171.)  It  will  suffice  to  say  of  this  case  that  the 
Constitution  of  New  Jersey  then  contained  no  provision 
prohibiting  the  Legislature  from  creating  corporations  by 
special  Act,  and,  of  course,  the  question  involved  hero  conld 
not  have  arisen  in  the  case. 

The  next  case  referred  to  was  the  C.  P.  and  A.  Railroad 
V.  Erie  (27  Penn.  St  R  880).  The  Constitution  of  Pensr 
sylvania  provides  that  no  law  shall  create,  renew,  or  ex- 
tend the  charter  of  more  than  one  corporation;  and  the 
question  before  the  Court  was,  whether  a  certain  Act  of  the 
Legislature  had  attempted  to  do  either  of  these  things. 
The  decision  was  in  the  negative^  and,  of  course,  could 
have  involved  no  point  analogous  to  that  under  discussion 
here. 

The  only  remaining  case  referred  to  was  the  Syracuse  OUg 
Bank  v.  Davis  (16  Barb.  188).  The  Constitution  of  New 
York  provides  that  ''the  Leg^slatnro  shall  have  no  power 
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to  pass  any  Act  granting  any  special  charters  for  banking 
purposes;  but  corporations  or  associations  may  be  formed 
for  such  purposes  under  general  laws.''  The  Syracuse  City 
Bank  was  organized  imder  the  general  law;  but,  in  some 
trifling  particulars,  the  forms  prescribed  by  the  general  law 
were  not  complied  with,  and  the  Legislature  passed  a  cura- 
tive Act,  to  the  effect  that  the  bank  should  be  deemed  a 
valid  corporation  and  to  have  been  duly  incorporated,  not- 
withstanding these  informalities.  The  Court  held  the  Cura- 
tive Act  to  be  valid,  on  the  ground  that  it  did  not  create  a 
corporation,  but  only  remedied  defects  in  the  organization 
of  one  already  created.  That  proposition  has  no  analogy 
to  the  question  involved  here,  which  relates  to  the  power  of 
the  Legislature  to  confer  upon  an  existing  corporation,  by 
special  Act,  other  powers  than  those  derived  from  the  general 
law.  These  are  ihe  only  cases  referred  to  by  Mr.  Justice 
Cbooe:bb,  and  none  of  them  support  his  ruling. 

The  decision  is  wholly  unsupported  by  authority;  and 
after,  apparently,  the  most  laborious  research,  counsel  have 
failed  to  produce  on  the  argument  of  this  appeal  a  singlo 
adjudicated  case,  or  an  extract  from  any  work  on  constitu- 
tional law,  which  lends  the  slightest  support  to  the  ruling 
in  the  State  Telegraph  Company  v.  Alta  Telegraph  Company. 
In  the  annals  of  Ainerican  jurisprudence,  tiiat  case,  so  far 
as  I  am  advised,  stands  as  the  sole  exponent  of  the  proposi- 
tions  which  it  enunciates.  On  the  other  hand,  authorities  I 
are  not  wanting  in  support  of  the  opposite  construction  of  \ 
this  clause  of  the  Constitution.  In  Low  v.  The  City  of  I 
Marysville  (6  CaL  214),  the  question  was  whether  it  was 
competent  for  the  Legislature,  by  special  Act,  to  authorize 
the  city  (a  municipal  corporation)  to  subscribe  for  stock  in 
a  steamboat  company  organized  to  establish  a  line  of  steam- 
ers plying  between  that  city  and  San  Francisco.  In  deliv- 
ering the  opinion  of  the  Court,  Chief  Justice  Mubsat  holds, 
that  ^^the  powers  of  municipal  corporations  must  be  con- 
fined strictly  to  police  or  governmental  purposes,"  and  that 
the  power  conferred  upon  the  corporation  to  subscribe  for 
stock  in  a  railroad,  could  not  be  granted  by  special  Act: 
**  for  as  it  would  have  been  in  violation  of  the  Constitution 
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to  create  an  incorporatioa  by  special  Act^  for  other  than  mu- 
nicipal purposes,  it  follows  that  it  would  be  equally  uncon- 
stitutional to  confer  special  power  on  a  corporation  already 
created.  In  other  words,  it  would  be  doing  by  two  Acts 
that  which  the  Legislature  could  not  do  by  one;  and  cor- 
porations for  almost  every  purpose  might  be  created  by 
special  Act,  by  first  incorporating  the  stockholders  as  a 
municipal  body.''  This  reasoning,  I  think,  is  unanswerable, 
and  the  decision  is  a  direct  adjudication  upon  the  question 
involved  here. 

The  Constitution  of  Ohio  contains  these  clauses : 

^^  Section  1.  The  General  Assembly  shall  pass  no  special 
Act  conferring  corporate  powers. 

**  Section  2.  Corporations  may  be  formed  under  general 
laws;  but  all  such  laws  may,  from  time  to  time,  be  altered 
or  repealed." 

In  Atkinson  v.  The  M.  &  C.  R.  B.  Co.  (16  Ohio  State  R 
35,)  the  Court,  in  construing  these  clauses,  says:  '^  Consti- 
tutional provisions  would  be  of  little  value  if  they  could  be 
evaded  by  a  mere  change  of  forms.  These  provisions  of 
the  Constitution  are  too  explicit  to  admit  of  the  least 
doubt,  that  they  were  intended  to  disable  the  General  As- 
sembly from  either  creating  corporations  or  conferring 
upon  them  corporate  powers  by  special  acts  of  legislation. 
It  was  intended  to  correct  an  existing  evil,  and  to  inaugu- 
rate the  policy  of  placing  all  corporations  of  the  same  kind 
upon  a  perfect  equality  as  to  all  future  grants  of  power;  of 
making  such  laws  applicable  to  all  parts  of  the  State,  and 
thereby  securing  the  vigilance  and  attention  of  its  whole 
representation ;  and,  finally,  of  making  all  judicial  construc- 
tions of  their  powers,  or  the  restrictions  imposed  upon 
them,  equally  applicable  to  all  corporations  of  the  same 
class.  We  must  give  such  a  construction  to  the  Constitu- 
tion as  will  preserve  its  great  leading  objects  intact"  The 
difference  between  the  language  of  the  Ohio  Constitution 
and  our  own  on  this  point  is  more  in  form  than  substance, 
as  is  apparent  from  the  debates  in  the  convention  which 
framed  the  Constitution  of  this  State.  The  Constitution 
of  Towa  provides  that  "  the  General  Assembly  shall  not. 
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pass  local  or  special  laws  in  the  following  cases:  *  *  * 
for  the  incorporation  of  cities  and  towns/'  and  for  other 
specified  purposes.  '^  In  all  the  cases  above  enumerated, 
and  in  all  other  cases  where  a  general  law  can  be  made  ap- 
plicable, all  laws  shall  be  general,  and  of  uniform  opera- 
tion throughout  the  State." 

The  Legislature  passed  a  special  Act  to  amend  the  char- 
ter of  the  city  of  Davenport,  a  municipal  corporation,  and  in 
Ex  parte  Pntz,  (9  Iowa,  30,)  the  question  before  the  Court 
was,  whether  the  Legislature,  bj  a  special  Act,  could 
amend  the  charter  of  a  municipal  corporation,  and  thereby 
place  it  upon  a  different  footing  from  other  municipal 
corporations,  oiganized  under  the  general  law.  In  consid- 
ering this  point,  the  Court  says  the  intention  of  the  Consti- 
tution was  ^^to  prevent  special  or  local  legislation;  to 
require  that  the  Legislature  should  pass  general  laws  upon 
all  the  subjects  named,  and  in  all  other  cases  where  such 
general  laws  could  be  made  applicable.  There  can  be  no 
question  but  that  it  was  designed  to  confine  the  Legislature 
to  general  legislation,  and  leave  the  people,  in  their  munici- 
pal capacity,  to  organize  and  carry  on  their  government 
under  such  general  laws.  If  this  be  so,  then  to  say  that  the 
Legislature  may  not  pass  a  law  to  incorporate  a  city,  but 
may  to  amend  an  Act  of  incorporation  in  existence  before 
the  adoption  of  the  Constitution,  or  charters  formed  under 
the  general  law,  would  make  this  provision  of  the  Constitu- 
tion practically  amount  to  nothing.  For  if  they  may  amend, 
they  may,  to  the  extent  of  passing  an  entire  new  law,  except 
as  to  one  section.  Or  they  may  at  one  session  amend  half 
the  law,  and  at  the  next  Ihe  other  half;  and  thus  the  plain 
and  positive  prohibition  of  the  fundamental  law  be  evaded. 
By  such  a  construction,  the  evil  sought  to  be  remedied 
would  continue^  if  possible,  in  a  more  objectionable  form." 
The  same  principle  was  substantially  decided  in  the  Tovm 
of  McChegory.  Bauliss,  (19  Iowa,  43.)  It  will  be  observed 
that  by  the  Constitution*  of  Iowa,  the  prohibition  of  the 
Constitution  was  against  special  laws  ''for  the  incorpora- 
tion of  cities  and  towns ; "  whilst  in  our  Constitution  the 
pronaion  is  that  corporations,  except  for  municipal  pur- 
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poses,  shall  not  be  '^  created "  by  special  Act  In  neither 
is  the  Legislature  in  express  terms  prohibited  from  confer- 
ring additional  powers  upon,  or  amending  the  charter  of  an 
existing  corporation  formed  under  the  g^ieral  law.  The 
reasoning  of  the  Supreme  Court  of  Iowa,  however,  is  con- 
clusive on  the  point  that,  under  our  Constitution,  the  Legis- 
lature, by  special  Act,  cannot  either  amend  the  charter  of 
an  existing  corporation,  or  confer  upon  it  powers  and  im- 
munities not  granted  by  the  general  law.  The  legal  effect 
of  the  Ensign  Act  was  precisely  the  same  as  though  the 
eorporation  had  already  been  formed  under  the  general 
law,  and  the  Legislature,  by  a  special  Act,  had  attempted 
to  amend  its  charter  by  conferring  upon  it  additional  rights, 
and  imposing  upon  it  new  obligations,  different  from  those 
arising  under  ^e  general  law.  That  this  was  the  l^gal 
effect  of  the  Ensign  Act  was  substantially  decided  in  the  case 
of  the  Spring  Valley  Water  Works  v.  San  Francisco,  (22  CaL 
442,)  the  Court  holding  that  the  frandiise  granted  to  Ensign 
and  his  associates  vested  in  the  Spring  Valley  Water  Com- 
pany by  operation  of  law,  without  an  assignment,  which 
was  in  effect  holding  that  the  grant  was  directly  to  the  cor- 
poration. The  Iowa  cases  are  directly  to  the  effect  that 
this  cannot  be  done  under  a  constitutional  provision  strictly 
anal(^ous  to  our  own.  No  authority  to  the  contrary  has 
been  produced,  except  the  case  of  the  State  Telegraph  Comr 
pany  v.  The  Alta  Telegraph  Company,  which  is  supported 
by  no  other  adjudication,  nor  by  any  text-writer,  so  far  as 
I  can  discover,  after  a  careful  investigation.  But  the  fact 
that  it  is  directly  opposed  to  all  the  authorities  is  not  its  only 
or  its  chief  fault.  Its  reasoning  is  not  only  in  conflict  with 
the  obvious  meaning  of  the  Constitution,  but  is  subversive  of 
one  of  its  most  important  provisions.  When  the  f ramers 
of  that  instrument  ordained  that  corporations,  except  for 
municipal  purposes,  should  not  be  ^'created''  by  upeeial 
Act,  they  had  in  view  the  enormous  evils  which  had  resulted 
from  endowing  corporations  with  peculiar  and  often  most 
onerous  privil^es,  by  special  acts  of  legislation. 

In  the  case  of  the  DaHmovih  College  v.  Woodward,  (4 
Wheat  619),  it  had  been  decided  by  the  Supreme  Court  of 
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the  United  Statee,  that  privileges  flecured  by  Special  Acta 
of  incorporation,  constituted  contracts,  which  were  pro- 
tected by  that  clause  of  the  Constitution  of  the  United 
States,  which  prohibits  a  State  from  passing  laws  impair- 
ing the  obligation  of  contracts.  That  case  was  followed  by 
numerous  other  decisions  of  like  import,  in  the  same  Court, 
and  in  almost  every  State  of  the  Union,  including  New 
York,  Massachusetts,  New  Hampshire,  Pezmsylvania, 
l£ichigan,  Iowa,  Indiana,  Illinois  and  Virginia.  In  his 
work  on  Constitutional  Limitations  (page  279)  Judge 
CoouET  says :  '^  It  is  under  the  protection  of  the  decision 
in  the  Dartmouth  CoUege  ease  that  the  most  enormous  and 
threatening  powers  in  our  country  have  been  created,  some 
of  the  great  and  wealthy  corporations  actually  having 
greater  influence  in  the  country  at  large,  and  upon  the 
legislation  of  the  country,  than  the  States  to  which  they 
owe  their  corporate  existence.  Every  privilege  granted  or 
ri^t  conferred,  no  matter  by  what  means  or  on  what  pre- 
tense, being  made  inviolable  by  the  Constitution,  the  Gov- 
ernment is  frequently  found  stripped  of  its  authority  in 
very  important  particulars,  by  unwise,  careless,  or  corrupt 
legislation ;  and  a  clause  of  the  Federal  Constitution,  whose 
purpose  was  to  preclude  the  repudiation  of  debts  and  just 
contracts,  protects  and  perpetuates  the  eviL  To  guard 
against  such  calamities  in  the  future,  it  is  customary  now 
for  the  people,  in  framing  their  constitutions,  to  forbid  the 
granting  of  corporate  power,  except  subject  to  amendment 
and  repeal;  but  the  improvident  grants  of  an  early  day  are 
beyond  their  reach.''  In  view  of  these  calamities,  the 
f  ramers  of  our  Constitution  were  not  content  merely  to 
reserve  to  the  Legislature  the  power  of  amendment  and 
repeal;  but  prohibited  in  terms  the  power  to  create  cor- 
porations, except  for  municipal  purposes,  by  special  Act; 
and  almost  every  State  which  has  recently  amended  its 
Constitution  has  followed  our  example.  In  the  face  of 
these  facts  it  is  altogether  incredible  that  in  forbidding  cor- 
porations, except  for  municipal  purposes,  to  be  ^^  created '' 
by  special  Act,  it  was  intended  to  provide  only  that  the 
mere  forms  by  which  a  corporate  entity  was  created  shoiild 


522  San  Francisco  v.  S.  V.  W.  W.        [Sup.  Ct 

Opinion  of  the  Conit  —  Crockett,  J. 

be  prescribed  by  general  laws;  but  that  when  thus  formed, 
it  may  be  endowed  by  special  Act  with  any  powers  however 
diversified,  at  the  discretion  of  the  Legislature.  On  this 
theory,  a  banking  corporation  may  be  endowed  by  special 
Act,  with  power  to  build  railroads,  establish  steamship 
lines,  conduct  mining  or  manufacturing  enterprises,  or  to 
engage  in  any  other  business  whatsoever.  If  this  be  the 
true  construction  of  our  constitutional  provision,  we  arc 
yet  in  the  condition  referred  to  by  Judge  Cooubt,  when 
^^  the  most  enormous  and  threatening  powers  in  our  coun- 
try ''  may  be  created ;  and  when  ''  some  of  the  great  and 
wealthy  corporations  "  may  hereafter  exercise  "  greater  in- 
fluence in  the  country  at  large  and  upon  the  legislation  of 
the  country,  than  the  States  to  which  they  owe  their  cor- 
porate existence.''  But  it  must  be  perfectly  apparent  to 
every  imbiased  mind,  that  this  is  not  the  correct  interpreta- 
tion of  the  Constitution,  and  that  corporate  powers  cannot 
be  granted,  enlarged,  or  modified  by  special  Act. 

It  is  claimed,  however,  that  the  introduction  of  water 
into  a  city  for  the  use  of  the  inhabitants  and  of  the  corpor- 
ate authorities,  is  a  ^'  municipal  purpose  "  within  the  sense 
of  the  Constitution;  and  that  private  corporations  may  be 
created  by  special  Act  for  such  purposes.  In  Low  v. 
MarysviUe,  supra,  it  was  decided  that  the  term  **  municipal 
purposes,"  as  employed  in  this  section  of  the  Constitution, 
referred  only  to  governmental  and  police  powers,  and  that 
the  Legislature  is  prohibited  from  conferring,  even  upon  a 
municipal  corporation,  by  special  act,  any  powers,  except 
for  police  and  governmental  purposes.'*  But,  however 
this  may  be  in  respect  to  the  corporation  itself,  it  is  clear 
that  the  right  to  introduce  water  into  a  city  cannot  be  con- 
ferred upon  a  private  corporation  by  special  act,  upon  the 
plea  that  it  was  a  corporation  organized  for  ^'municipal 
purposes  "  in  the  sense  of  the  Constitution.  If  the  Legis- 
lature, by  special  Act,  can  confer  such  powers  upon  a  pri- 
vate corporation  for  supplying  a  city  with  water,  it  can  con- 
fer similar  powers  upon  all  corporations  for  similar  pur- 
poses. It  might  by  special  Act  incorporate  a  gas  oompasy 
to  furnish  the  inhabitants  with  gas,  or  a  coal  or  wood  com- 
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pany  to  furnish  them  with  fuel,  op  a  paving  company  to 
pave  the  streets,  or  a  slaughter  house  company  to  furnish 
the  people  with  meat,  or  a  milling  company  to  supply  them 
with  bread.  Every  county  in  the  State  is  a  quasi  munici- 
pal corporation ;  and  it  is  the  duty  of  the  corporation  to  see 
that  proper  roads,  bridges  and  public  buildings  are  pro- 
vided for  the  use  of  the  inhabitants.  On  this  theory,  the 
Legislature,  by  special  Act,  might  organize  private  corpora- 
tions for  all  these  purposes,  and  endow  them  with  peculiar 
oppressive,  and  perhaps  exclusive  powers  and  privileges. 
In  this  way  the  constitutional  prohibition  would  be  frittered 
away,  and  would  practically  amount  to  nothing.  It  is  too 
plain  to  admit  of  debate,  that  the  provision  permitting  cor- 
porations "  for  municipal  purposes  "  to  be  created  by  special 
Act,  refers  only  to  corporations  for  governmental  and  police 
purposes,  and  not  to  private  corporations  of  any  character  or 
for  any  purpose. 

It  is  further  claimed  that  the  decision  in  the  case  of  the 
California  State  Telegraph  Co.  v.  The  Alia  Telegraph  Co., 
has  become  a  rule  of  property,  and  ought  not  now  to  be 
disturbed,   even  though   it   be   conceded   to   be   erroneous. 
In  support  of  this  proposition  we  have  been  referred  to 
numerous  statutes  claimed  to  be  similar  to  the  Ensign  Act, 
under  which  it  is  said  great  property  rights  have  grown 
up.     It  may  be  that  some,  but  I  think  no  serious  injury 
will  result  to  property  rights  from  overruling  that  decision. 
If  it   shall  be  found   that   serious   inconvenience    would 
otherwise  result,  the  Legislature  may  amend  the  general 
law  regulating  corporations,  so  as  to  obviate  the  difficulties 
that  would  otherwise  arise,  and  allow  these  corporations  to 
re-incorporate  under  the  new  law.     But,  in  any  event,  it  is 
better  that  some  temporary  inconvenience  should  be  sub- 
mitted to,  rather  than  that  one  of  the  most  valuable  pro- 
visions of  the  fundamental  law  should  be  practically  oblit- 
erated.    No  greater  calamity  could  befall  this  State,  than 
to  open  wide  the  door  leading  to  careless  or  corrupt  legis- 
lation in  the  form  of  special  acts  granting  peculiar  and 
onerous  privileges  to  private  corporations. 

Another  point  made  in  the  petition  for  a  rehearing  is  that 
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by  the  third  Bection  of  the  Act  of  April  22,  1858,  for  the 
inoorporation  of  water  oompanies,  it  is  provided  that  '^  all 
privileges,  immunities,  and  franchises  that  may  hereafter 
be  granted  to  any  individual  or  individuals,  or  to  any  cor- 
poration or  corporations,  relating  to  the  introduction  of 
fresh  water  into  the  City  and  County  of  San  Francisco,  or 
into  any  city  or  town  in  this  State,  for  the  use  of  the  in- 
habitants thereof,  are  hereby  granted  to  all  companies  in- 
corporated, or  that  may  hereafter  become  incorporated  for 
the  purposes  aforesaid,"  and  it  is  argued  that  by  force  of 
this  provision  the  rights  and  privil^es  which,  on  the  next 
day  were  granted  to  Ensign  and  has  associates,  were  incor> 
porated  into,  and  became  a  part  of  the  general  law;  and 
that,  therefore,  the  Ensign  Act  was  not  a  special  Act  in  the 
sense  of  the  Constitution.  The  substance  of  the  proposi- 
tion is  that  an  Act,  which  on  its  face  purports  to  be,  and  is 
in  fact  a  special  Act,  may  be  converted  into  a  general  Act 
by  a  previous  declaration  of  the  Legislature  that  it  shall  be 
so  considered.  If  this  theory  be  sound,  nothing  can  be 
easier  than  to  evade  the  constitutional  prohibition  against 
this  class  of  special  legislation.  It  would  only  be  neces- 
sary to  pass  a  general  law  on  the  subject,  and  Uien  declare 
that  all  special  Acts  thereafter  passed  shall  be  deemed  gen- 
eral. But  can  the  Legislature,  by  mere  definition,  change 
the  essential  attributes  of  a  special  Actt  Will  it  not  re- 
main special,  whatever  effect  the  Legislature  may  attribute 
to  it!  The  evil  against  which  the  Constitution  provides 
^^^as  tlie  granting;  by  special  Act,  to  private  corporations, 
peculiar  rights  and  privileges,  thus  leading  to  careless  and 
corrupt  legislation.  The  evil  would  not  be  mitigated,  if  the 
Legislature  should  enact  that  all  such  special  Acts  should 
inure  to  the  benefit  of  corporations  organized  under  the 
general  law.  They  would,  nevertheless,  remain  special 
Acts,  within  the  purview  of  this  clause  of  the  Constitution. 
The  special  Acts  being  void,  could  not  be  incorporated  into 
the  general  law. 

It  is  contended,  however,  that  even  though  the  Ensign  Act 
be  void,  the  defendant,  as  the  successor  in  interest  of  the  San 
Francisco  City  Water  Works,  is  charged  with  the  duty  ol 
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famishing  to  the  city,  free  of  charge,  water  for  all  muni- 
cipal purposes,  except  for  the  sprinkling  of  streets.  The 
San  Francisco  City  Water  Works  was  organized  as  a  trad- 
ing corporation,  under  the  Corporation  Act  of  1853,  as 
amended  in  1855,  and  entered  into  a  contract  with  the  city 
to  introduce  water  for  the  benefit  of  the  inhabitants  and  for 
municipal  uses.  The  contract,  as  originally  entered  into, 
was  embodied  in  what  is  known  as  ^'  Order  No.  46  of  the 
Board  of  Supervisors;''  the  fourth  section  of  which  pro- 
vides that  "  the  city  and  county,  under  the  direction  of  the 
Board  of  Supervisors,  shall  be  entitled  to  the  free  use  of 
the  water  so  introduced,  for  the  purpose  of  extinguish- 
ing fires,  and  for  the  supply  of  all  hydrants,  fire-plugs, 
pumps  and  cisterns,  and  for  all  the  public  purposes  of  said 
city  and  county,  except  for  sprinkling  the  streets;  and  the 
said  city  and  county  shall  have  the  right,  under  the  di- 
rection of  the  Board  of  Supervisors,  to  tap  the  pipes  and 
connect  the  same  with  hydrants,  fire-plugs,  pumps,  cisterns 
and  other  public  works,  at  such  places  as  tiiey  may  deem 
proper/'  Section  eight  of  said  order  is  in  these  words: 
^^  It  is  hereby  provided  that  should  any  other  company, 
person  or  persons,  receive  permission  to  introduce  water, 
for  the  purpose  of  supplying  the  city  and  county  therewith, 
no  more  favorable  terms  shall  be  granted  to  such  company 
or  persons  than  to  the  company  authorized  under  this  ot^ 
der,  without  extending  the  same  terms  to  the  San  Francisco 
City  Water  Works."  Under  this  contract,  water  was  in- 
troduced into  the  city  in  September,  1858,  by  the  San 
Francisco  City  Water  Works.  But  on  the  22d  day  of  April, 
1858,  a  general  law  was  passed  for  the  incorporation  of 
water  companies,  under  which  the  Spring  Valley  Water 
Works  was  organized.  This  general  law  did  not  render  it 
incumbent  on  corporations  organized  imder  it  to  furnish 
water  to  the  city  free  of  charge,  except  ^^  in  case  of  fire  or 
other  great  necessity."  The  complaint  avers  that  before 
and  after  the  18th  of  February,  1865,  the  Spring  Valley 
Water  Works  was,  and  yet  is,  engaged  in  the  business  of 
introducing  water  into  the  city;  and  that  on  that  day  the 
San  Franoisoo  City  Water  Works  conveyed  and  transferred 
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to  the  Spring  Valley  Water  Works  all  its  property,  fran- 
chises, rights  and  priyileges,  including  the  right  to  intro- 
duce water  into  the  city;  and  that  the  Spring  Valley 
Water  Works  has  ever  since  held  and  exercised  the  rights 
and  privileges  under  said  orders  and  ordinances,  and  not 
otherwise.  The  answer  admits  the  transfer,  but  denies  that 
the  Spring  Valley  Water  Works  exercises  said  rights  and 
privileges,  under  said  orders,  and  avers  that  the  same  are 
held  and  exercised  under  said  orders  as  the  same  are  modi- 
fied by  an  Act  of  the  Legislature  of  April  8,  1863.  The 
first  section  of  this  Act  provides  that  ^^  in  accordance  with 
the  recommendation  of  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco/'  expressed  in  certain 
resolutions  of  the  Board,  the  San  Francisco  City  Water 
Works  is  discharged  from  its  obligation  to  pay  the  City 
and  County  a  certain  percentage  of  its  gross  earnings. 
The  second  section  provides  that  *^  should  any  other  com- 
pany, person  or  persons,  excepting  the  City  and  County  of 
San  Francisco,  receive  permission  to  introduce  water  for 
the  purpose  of  supplying  the  said  City  and  County  there- 
with, no  more  favorable  terms  shall  be  granted  to  such 
company,  person  or  persons,  than  are  now  enjoyed  by  the 
San  Francisco  City  Water  Works,  without  extending  the 
same  to  the  latter  company."  This  is,  in  substance,  a  mere 
ratification  by  the  Legislature  of  section  eight  of  Order 
No.  46. 

Under  these  circumstances,  the  question  arises:  ''What 
were  the  duties  and  obligations  of  the  Spring  Valley  Water 
Works  in  respect  to  furnishing  water  for  municipal  uses 
free  of  charge  ? "  By  its  act  of  incorporation  it  was  only 
bound  to  furnish  water  free  of  charge  "  in  case  of  fire  or 
other  great  necessity.'^  If  it  is  now  under  any  additional 
obligation,  it  is  because  it  has  succeeded  to  the  obligations 
of  the  San  Francisco  City  Water  Works.  But  if  no  trans- 
fer had  been  made,  what  would  now  have  been  fhe  obliga* 
tion  of  the  latter  company  in  respect  to  furnishing  water 
free  of  charge  for  general  municipal  uses  t  By  section  eight 
of  order  number  forty-six,  ratified  by  the  Act  of  April  8, 
1868,  this  company  could  have  been  subjected  to  no  greater 
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burdens  than  were  imposed  upon  any  other  corporation 
which  was  permitted  to  introduce  water  into  the  city.  As 
we  have  seen,  the  Spring  Valley  Water  Works  had  been 
permitted  to  introduce  water,  subject  to  no  other  obligation 
in  this  respect  than  to  furnish  it  free  of  charge  '^  in  case  of 
fire  or  other  great  necessity,"  and  had  in  fact  introduced  it 
prior  to  February,  1865  —  the  date  of  the  transfer.  It 
is  apparent,  therefore,  that  at  the  date  of  the  transfer  the 
San  Francisco  City  Water  Works  had  been  relieved  under 
section  eight  of  order  number  forty-six,  ratified  by  the  Act 
of  the  Legislature,  from  any  greater  burdens  in  this  respect 
than  were  imposed  upon  the  Spring  Valley  Water  Works. 
It  was  bound  to  furnish  water  free  of  charge  only  "  in  case 
of  fire  or  other  great  necessity."  The  transfer  to  the  Spring 
Valley  Water  Works,  therefore,  wrought  no  change  in  its 
obligations  in  this  respect. 

It  has  been  suggested  that  the  grant  to  the  Spring  Valley 
Water  Works  under  the  Ensign  Act,  was  not  a  grant  of 
corporate  rights,  but  only  an  easement  permitting  the  com- 
pany to  lay  its  pipes  through  the  streets,  subject  to  the 
performance  of  certain  duties  imposed  by  the  Act  The 
argument  is  that  an  easement  of  this  character  is  property, 
whidi  it  was  in  the  power  of  the  State  to  grant  to  an  existing 
corporation  as  it  might  grant  properly  to  any  corporation, 
eoupled  with  such  conditions  as  it  saw  fit  to  impose;  and 
that  this  is  not  a  grant  of  corporate  ri^ts  within  the  pur- 
view of  the  Constitution.  It  is  a  conclusive  answer  to  this 
proposition  that  the  Ensign  Act  did  not  grant  to  the  Spring 
Valley  Water  Works  any  easement  of  this  character  which  it 
did  not  already  possess  under  the  general  law,  imder  which 
it  was  incorporated.  By  the  fifth  section  of  the  general  Act 
(Statutes  1858,  p.  219)  the  company  had  the  absolute  right 
''to  use  so  mudi  of  tiie  streets,  ways  and  alleys,  in  any 
town,  city,  or  city  and  county,  or  any  public  road  therein, 
as  may  be  necessary  for  laying  pipes  for  conducting  water 
into  any  such  town,  city,  or  city  and  county,  or  through 
or  into  any  part  or  parts  thereof."  The  corporation  al- 
ready having  this  right,  under  its  Act  of  incorporation,  it  is 
dear  lliat  the  Ensign  Act  conferred  upon  it  no  additional 
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privflegea  in  thifl  respect  On  the  oontraryy  this  Act  at- 
tempts to  limit  the  ri^ts  whidi  the  company  already  had, 
in  this  respeety  hy  imposing  npon  it  conditions  not  fomiid 
in  the  general  law ;  as,  for  example,  that  it  shall  lay  down  a 
certain  number  of  feet  of  pipe  within  a  specified  time,  and 
after  the  pipes  are  laid,  shall  place  the  streets  in  as  good 
condition  as  they  were  before.  Instead  of  granting  a  new 
easement,  or  enlarging  that  which  the  company  already 
had,  the  only  effect  of  the  Ensign  Act  in  this  particular  was 
an  attempt  to  restrict  the  easement  which  the  company 
already  possessed.  The  Act  must  be  read  as  thou^  it  had 
recited  the  fact  that  the  corporation  had  already  been  or^ 
ganized  under  the  general  law  which  authorized  it  to  lay 
down  its  pipes  in  the  streets;  and  thereupon  the  Legisla- 
ture proceeded,  by  special  Act,  to  impose  certain  limita- 
tions upon  the  exercise  of  the  right,  coupled  with  the  condi- 
tion, that  the  corporation  should  furnish  water  for  mimici- 
pal  uses,  on  terms  different  from  those  imposed  by  the 
general  law,  with  the  right,  in  a  certain  contingency,  to 
charge  higher  rates  for  water  than  companies  organized 
under  the  general  law  were  allowed  to  charge.  In  other 
words,  the  Act  conferred  no  new  ri^ts  u})on  the  corpora- 
tion in  respect  to  the  use  of  the  streets,  but  attempted  to 
limit  those  it  already  had,  and  then  proceeds  to  impose  upon 
it  certain  duties,  and  endows  it  with  certain  immunities  not 
belonging  to  corporations  formed  under  the  general  law. 
It  is  dear,  therefore,  that  there  is  no  plausible  pretext  for 
the  assertion  that  the  Ensign  Act  conferred  upon  the  cor- 
poration any  new  or  additional  easement  in  respect  to  the 
use  of  the  streets ;  and,  if  valid,  its  only  legal  effect  was  to 
impose  certain  duties  and  confer  certain  rights  upon  the 
corporation  essentially  different  from  those  appertaining  to 
other  similar  corporations  organized  under  the  same  gen- 
eral law.  As  we  have  already  seen,  this  cannot  be  done, 
under  our  Constitution,  by  special  Act  Other  sufficient 
reasons  might  be  assigned  in  support  of  our  conclusions  on 
this  branch  of  the  case.  But  it  is  sufficient  for  the  pres- 
ent to  say,  that  the  Ensign  Act  did  not  confer  upon  the 
Spring  Valley  Water  Works  any  new  or  enlarged  easement 
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in  respect  to  the  use  of  the  streets;  and  the  argument 
foimded  on  the  opposite  hypothesis,  must  of  course  fall  to 
the  ground. 

These  views  are  decisive,  I  think,  of  the  question  under 
consideration. 

But  there  are  other  reasons  not  leas  cogent  why  the  prop- 
osition cannot  he  maintained.  A  private  person  can  cer- 
tainly grant  to  a  corporation  a  right  of  way  over  his  land, 
or  any  property,  which,  imder  its  charter,  the  corporation  is 
competent  to  take;  and  upon  such  terms  and  conditions  tm 
may  be  agreed  upon.  It  is  equally  true  that  .the  State,  in 
its  capacity  of  a  proprietor  of  lands,  may  do  the  same  thing. 
It  may,  in  that  capacity,  grant  to  a  railroad  corporation  a 
right  of  way  over  lands  belon^ng  to  the  State,  on  such 
terms  and  conditions  as  it  sees  fit  to  impose.  In  these 
cases  it  is  merely  a  matter  of  contract  between  parties  capa- 
ble of  contracting,  in  respect  to  certain  ri^ts  of  property. 
But  the  State  has  no  proprietary  interest  in  the  streets  of  a 
city  dedicated  to  public  use.  In  its  capacity  as  a  sever* 
eign,  it  may  regulate  the  use,  or  abolish  it  altogether. 
(Polack  V.  San  Francisco  Orphan  Asylum,  ante  p.  490.)  But, 
as  a  general  rule,  the  fee  is  in  the  owners  of  ^e  adjoining 
lands  on  each  side,  to  the  centre  of  the  street,  and  the  State 
can  only  regulate  and  control  the  easement  which  the  public 
has  over  the  land.  When  the  State  grants  to  a  private  cor- 
poration an  easement  over  the  streets,  not  common  to  the 
public  at  large,  it  acts  in  its  sovereign  capacity  and  grants  a 
franchise,  which  enters  into  and  forms  an  essential  element 
in  the  corporate  powers  of  the  corporation;  which  becomes 
entitled  to  the  right,  not  because  the  State  has  parted  with 
any  proprietary  interest  in  the  land,  but  because  in  its  sov- 
ereign capacity,  having  the  control  of  public  highways,  it 
has  granted  to  the  corporation  a  franchise,  entitling  it  to  an 
easement  over  the  streets  not  common  to  the  general  public 
This  is  purely  a  grant  of  corporate  power,  and  nothing  more 
or  less,  and,  as  we  have  already  seen,  such  rights  cannot  be 
conferred  by  special  Act.  But  even  if  it  be  conceded  that 
the  right  to  the  use  of  the  streets  may  be  granted  by  spe- 
Act,  still  the  Ensign  Act  must  f  ail^  because  the  right  to 
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use  the  streets  is  inseparably  blended  with  the  grant  of 
other  rights,  and  the  imposition  of  certain  burdens,  which 
ire  in  plain  violation  of  the  Constitution.  As,  for  example, 
the  right  in  a  certain  contingencj  to  charge  higher  rates  for 
water  than  other  corporations  organized  under  the  same 
general  law,  and  the  imposition  of  greater  burdens  upon 
the  company,  than  are  imposed  by  the  general  law.  It  is 
a  well  settled  rule,  that  where  a  portion  of  an  Act  is  con- 
stitutional and  another  portion  is  unconstitutional,  if  the 
two  are  so  inseparably  blended  together  as  to  make  it  clear 
that  either  clause  would  not  have  been  enacted  without  the 
other,  the  whole  Act  must  f alL  It  is  perfectly  dear  that 
such  is  the  condition  of  this  Act,  and  that  all  its  provisions 
must  stand  or  fall  together. 

We  are  satisfied  that  these  views  are  in  strict  accordance 
with  the  letter  and  spirit  of  the  Constitution.  On  the  op- 
posite theory,  the  Legislature,  by  special  Act,  may  grant  to  a 
railroad  corporation  the  right  to  lay  down  its  tracks  in  the 
streets  on  condition  that  it  supply  the  inhabitants  with 
water  or  gas,  or  keep  the  streets  in  repair  at  a  specified 
price,  thus  opening  the  door  to  corrupt  and  vicious  legis- 
lation, against  which  the  Constitutbn  has  so  carefully 
guarded. 

Behearing  denied. 

IfoEiNBTBY,  J^  ooncnrring: 

The  general  law  providing  for  the  incorporation  of  Water 
Companies  took  effect  April  22,  1858 ;  the  '^  Ensign  Act '' 
was  approved  the  next  day. 

The  latter  did  not  purport  to  confer  the  franchises  therein 
granted  on  Ensign  and  his  associates  as  individuals,  but 
attempted  to  confer  them  on  a  corporation  to  be  formed  by 
Ensign  and  his  associates  when  (or  immediately  after) 
such  corporation  should  be  formed  under  the  general 
law. 

I  agree  with  Mr.  Justice  Cbockett  and  with  Mr.  Justice 
Rhodes,  that  the  Legislature  can  neither  pass  a  special  Act 
granting  powers  or  privileges  to  a  particular  corporation  ere- 
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ated  under  the  general  law,  which  are  not  enjoyed  by  all 
other  like  corporations  under  the  same  law,  nor  pass  a 
special  Act  limiting,  or  burthening  with  peculiar  conditions, 
the  rights  or  powers  acquired  by  a  particular  corporation 
from  the  general  law. 

We  are  to  ascertain  the  rights,  privileges,  powers,  duties, 
and  obligations  of  the  Spring  Valley  Water  Company,  by 
reference  only  to  the  general  law  under  which  it  was  incor- 
porated, and  as  if  the  Ensign  Act  had  never  been  passed. 

All  corporations  created  under  the  general  law  acquired 
the  right  to  charge  such  rates  for  water  supplied  to  con- 
sumers as  should  be  fixed  by  the  conmiissioners  to  be  ap- 
pointed as  therein  provided.  The  Ensign  Act  attempted 
to  guarantee  to  the  Spring  Valley  Water  Works  twenty  per 
cent,  per  annum  on  the  capital  by  that  company  invested, 
by  declaring  that  the  commissioners  should  never  fix  the 
rates  so  low  as  to  yield  less  than  such  twenty  per  centuuL 

The  general  law  required  all  water  companies  to  furnish 
water  to  the  extent  of  their  means,  and  free  of  charge,  to 
the  city  or  town  to  which  water  was  conducted,  ^^  in  case 
of  fire  or  other  great  necessity.'^  I  express  no  opinion  as 
to  the  precise  meaning  of  the  phrase  '^  other  great  neces- 
sity.'^  On  the  former  appeal,  and  before  I  came  to  the 
bench,  it  was  held  by  all  the  Justices  qualified  to  sit  in  this 
case  iJiat  these  words  did  not  include  every  municipal  pur- 
pose. I  shall  assume  that  the  construction  given  by  the 
Court  is  correct  At  a  time,  then,  when  the  defendant  —  in 
common  with  all  other  corporations  formed  under  the  gen- 
eral law  —  was  under  obligation  to  furnish  water  to  the  city, 
into  which  water  was  conducted,  "  in  case  of  fire  or  other 
great  necessity,''  the  Ensign  Act  attempted  to  impose  upon 
the  defendant  the  additional  obligation  to  supply  water  to 
the  city  for  all  "  other  municipal  purposes.'' 

The  L^slature  could  neither  confer  a  benefit  nor  im- 
pose an  obligation  on  the  Spring  Valley  Water  Works 
not  conferred  or  imposed  on  all  water  companies  by  the 
general  law.  To  confer  a  special  benefit  or  impose  a  special 
obligation  would  be  equally  destructive  of  the  uniformity 
which  it  is  the  object  of  section  thirty-one,  of  Article  IV. 
of  the  Constitution  to  secure. 
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I  do  not  think  the  fact  that  the  franchise  to  deliver  water 
and  charge  tolls,  or  that  the  conduits  of  the  company  or 
right  to  use  the  streets,  may  constitute  "  property "  sub- 
ject to  taxation,  should  influence  the  decision  of  the  pres- 
ent case. 

Assuming  that  a  grant  by  the  sovereign  of  the  privilege 
of  laying  down  mains  and  pipes  in  the  public  streets  —  an 
incident  inseparably  connected  with  the  franchise  to  charge 
tolls  for  water  —  can  be  considered  as  a  grant  by  the  owner 
of  the  fee  of  an  ^^  interest  in  real  estate/'  (a  proposition  to 
which  I  cannot  assent,)  the  defendant  was  entitled  to  such 
interest  in  real  estate  by  virtue  of  its  incorporation  under 
the  general  law,  before  the  Ensign  Act  was  by  its  terms  to 
take  effect.  That  act,  if  valid,  could  not  operate  a  grant 
with  a  certain  condition  of  property  of  which  the  'defendant 
was  already  the  owner,  without  the  condition.  To  sustain 
the  Ensign  Act,  in  the  particular  under  consideration,  it 
must  be  held  that  all  of  a  class  of  corporations  being  in  the 
enjoyment  of  certain  franchises  and  subject  to  certain  obli- 
gations under  a  general  law,  the  Legislature  can  relieve  one 
of  the  corporations  of  a  portion  of  Uiese  obligations,  or  add 
to  the  burden  imposed  on  all,  additional  obligations  bind- 
ing on  one  alone. 

The  rights  and  duties  of  all  corporations  formed  under  the 
general  law  providing  for  the  incorporation  of  water  com- 
panies, are  fixed  and  determined  by  its  terms,  and  can  only 
be  changed  or  modified  by  amendment  of  the  general  law. 
And  every  such  amendment  must  be  made  applicable  to  all 
corporations  created  under  the  general  law* 

I  agree  with  Mr.  Justice  Crockett,  that  the  validity  of 
the  Ensign  Act  is  directly  and  necessarily  involved  in  the 
decision  of  the  present  case,  and  I  agree  with  the  conclu- 
sions which  he  has  reached  in  respect  to  the  other  ques- 
tions discussed  in  his  opinion,  and  in  the  order  denying 
rehearing. 

Mr.  Chief  Justice  Wallace,  having  been  of  counsel  for 
the  plaintiff,  took  no  part  in  the  decision. 
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Rhodes,  J.,  dissenting: 

The  proposition  that  section  thirty-one^  of  Article  IV, 
of  the  Constitution,  prohibits  the  passage  of  special  Acts 
granting  corporate  powers  to  corporations,  other  than  those 
created  for  municipal  purposes ;  that  this  inhibition  extends 
as  well  to  a  special  Act  conferring  a  particular  corporate 
power,  as  to  an  Act  providing  for  the  entire  organization  of 
a  particular  corporation — ^is,  in  my  judgment,  fully  sus- 
tained by  the  opinion  of  Mr.  Justice  Cbookxtt  ;  but,  while 
concurring  generally  in  his  argument,  I  am  of  the  opinion 
that  the  record  does  not  present  the  question.  There  may 
be,  and  in  my  opinion  there  are,  provisions  in  the  Enaign 
Act,  which  are  obnoxious  to  the  constitutional  objection 
just  mentioned — such  as  the  provision  for  fixing  higher 
rates  than  other  corporations  are,  by  the  general  Act,  al* 
lowed  to  charge — ^but  they  do  not  affect  the  other  provi- 
sions of  the  Act.  The  Act  grants  to  Ensign,  his  associates 
and  assigns,  the  right  tP  lay  down  water-pipes,  etc,  in  the 
streets  of  the  city,  upon  certain  terms  and  conditions.  Is 
this  a  grant  of  corporate  power?  In  my  opinion,  it  is  not. 
Time  will  not  permit  me  to  enter  into  an  elaborate  discus- 
sion of  this  question;  and,  indeed,  I  think  it  unnecessary, 
for  the  question  seems  to  lie  in  a  narrow  compass.  A 
private  person  cannot  grant  to  a  corporation  corporate 
power,  but  he  may  grant  to  it  property,  or  rights  in  prop- 
erty, necessary  or  proper  for  the  use  of  the  corporation, 
unless  it  be  forbidden  by  positive  law  or  necessary  implica- 
tion, from  taking  such  property  or  rights  in  property;  and 
it  is  not  a  grant  of  corporate  power.  And  such  a  grant 
may  be  on  such  terms  and  conditions  as  the  parties  may 
agree  to,  provided  they  are  not  in  contravention  of  law. 
For  instance,  a  lot-owner  in  the  city  might  grant  to  the 
corporation,  when  authorized,  as  contemplated  by  the  En- 
sign Act,  the  right  to  lay  down  water-pipes  over  his  lot,  in 
consideration  of  the  payment  of  a  simi  of  money,  or  the 
supply  of  a  certain  amount  of  water,  or  of  all  the  water  he 
might  need  for  a  certain  purpose.  The  State  might  make 
the  same  grant  in  respect  to  land  held  by  it,  and  on  a  like 
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oonsideration.  The  State,  to  the  extent  of  its  control  over  the 
highways  and  streets  within  the  State,  may  make  grants  of 
the  like  character.  Such  grants,  whether  made  by  private 
persons  or  the  city,  or  the  State,  are  not  granta  of  cor- 
porate power,  but  are  mere  easements. 

The  State  may,  in  my  opinion,  grant  to  a  corporation  any 
property  which  a  private  person  might,  if  he  was  its  owner ; 
the  grant  may  be  made  on  the  same  terms  and  conditions 
that  a  private  person  might  exact  In  respect  to  grants  of 
that  character,  the  constitutional  provision  in  question 
does  not  impose  greater  limitations  upon  the  power  of  the 
State,  than  upon  that  of  a  private  person.  I  do  not  under- 
stand that  a  grant,  whether  by  a  private  person,  or  the  city, 
or  the  State,  to  a  street  railroad  company,  of  a  right  to  ex- 
tend the  track  of  its  road,  whether  with  or  without  exact- 
ing conditions,  or  a  consideration,  is  in  violation  of  the 
provision  of  the  Constitution  in  question.  Our  statute  books 
are  full  of  Acts  making  grants  of  that  character.  The  acts 
granting  the  right  of  way  to  street  railroad  companies  over 
certain  streets,  are  familiar  instances;  also  the  acts  grant- 
ing to  certain  railroad  companies  subsidies,  lands,  and  the 
right  of  way  over  certain  streets  in  cities  therein  named; 
and  grants  of  subsidies  to  certain  telegraph  companies,  and 
many  other  grants  that  might  be  mentioned.  In  any  of 
those  cases,  a  private  person  owning  the  thing  granted, 
might  have  made  the  grant,  and  have  annexed  conditions  of 
the  same  character  as  those  mentioned  in  the  acts  referred 
to;  and  whether  made  by  the  State  or  private  persons,  the 
grants  would  not  confer  corporate  power.  In  this  case  the 
right  granted  is  a  right  of  way — ^a  mere  easement — an  in- 
terest in  land  (Appeal  of  N.  B.  &  M.  B.  R.  Co.,  32  Cal. 
605),  and  in  my  opinion,  it  is  very  dear,  that  the  grant  is 
not  prohibited  by  the  Constitution;  that  the  Legislature 
had  competent  power  to  annex  to  the  grant  the  conditions 
mentioned  in  the  third  section  of  the  Ensign  Act,  and  that 
they  are  valid  and  binding  on  Ensign,  his  associates  and 
assigns. 

If  it  be  held,  as  is  suggested,  that  the  legislative 
grant  of  the  easement  to  Ensign,  his  associates  and  as- 
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signs,  was  void,  because  the  right  to  acquire  the  same  ease- 
ment had  been  granted  by  the  general  law,  and  that  the 
terms  and  conditions  upon  which  the  grant  was  made  fail 
because  the  grant  fails,  then  clearly  the  constitutional  ques- 
tion in  respect  to  the  grant  of  corporate  power  does  not  arise 
in  the  case.  But  I  do  not  imderstand  that  the  grant  in  this 
case  is  void,  for  the  reason  suggested;  and  not  being  void, 
the  Legislature  had  competent  authority  to  prescribe  any 
terms  and  conditions  which  were  not  prc^ibited  by  pora- 
moimt  law. 

If  the  Legislature  has  the  power,  on  making  the  grant  of 
an  easement  to  impose  terms  or  conditions,  they  cannot,  in 
my  opinion,  be  held  to  be  repugnant  to  the  constitutional 
provision  in  question,  on  the  ground  that  they  are  more 
onerous  than  those  prescribed  by  the  general  law.  The 
principal  power  granted  to  water  companies  is  the  power  to 
collect  rates  for  the  supply  of  water.  The  condition  here, 
to  supply  the  municipality  with  water  for  certain  purposes, 
certainly  does  not  enlarge  that  power,  nor,  in  my  opinion, 
does  it  in  any  manner  touch  or  relate  to  any  power  granted 
to  such  corporations.  The  right  attempted  to  be  granted,  to 
collect  higher  rates  than  those  which  may  be  fixed  for  other 
corporations,  is,  in  my  opinion,  severable  from  the  other 
terms  and  conditions;  and  they  are  not  void  because  it  is 
void. 


[Mo.  8,107.] 

LTJDWIG  ALTSCHUL  v.  JAMES  DOYLE,  Sb.,  et  ai* 

Gbahtiito  Nbw  Tbial.'— The  Bapreme  Court  will  not  Interfere  with  tlio 
action  of  the  Conrt  below  In  grantlnflr  or  refusing  a  new  trial*  when 
there  is  a  substantial  conflict  in  the  evidence,  and  the  circumstance  that* 
tntermediate  the  trial  and  the  determination  of  the  motion  for  a  new 
trial,  a  change  In  the  incumbency  of  the  bench  In  the  Court  below  had 
occurred,  makes  no  dilference  in  the  application  of  the  rule. 

Iran.—  When  a  new  trial  la  asked  for  on  seyeral  grounds,  and  it  is  granted* 
and  the  record  does  not  show  for  which  one  of  the  reasons  ft  was 
granted,  the  order  granting  the  new  trial  will  not  be  reversed,  if  tt  may 
iMTa  been  propertly  granted  for  any  one  of  the  reasons  assigned. 
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Appeal  from  the  District  Court,  Twelfth  Judicial  Dia- 
tricty  City  and  County  of  San  Franciaoo. 

The  plaintiff  reoovered  judgment  in  an  action  of  eject- 
ment^ and  the  defendants  moved  for  a  new  trial.  O.  C. 
Pbatt  was  the  Judge  of  the  Twelfth  District  Court,  who 
presided  at  the  trial,  and  his  term  of  office  having  expired, 
his  successor,  £•  W.  MoEjnbtby,  granted  a  new  triaL 

The  plaintiff  appealed  from  the  order  granting  a  new 
trial. 

B.  A.  Lawrence,  for  the  Appellant 

E.  L.  B.  Bro€ic8  and  Waiter  Van  Dyke,  for  tlie  Bespond- 
ents. 

By  the  Court,  Waluloib,  C.  J. : 

The  motion  of  the  defendants  for  a  new  trial  was  baaed 
not  only  upon  errors  of  law  alleged  to  have  been  commit- 
ted at  the  trial,  but  also  upon  the  insufficiency  of  the  evi- 
dence to  justify  the  decision.  The  motion  was  granted  by 
the  Court  below,  but  the  particular  ground  or  grounds  upon 
which  it  was  granted  do  not  appear  by  the  record.  It  may 
have  been  granted  because  the  Court  below  was  not  satis- 
fied with  the  evidence  adduced  upon  some  of  the  numerous 
sharply-disputed  questions  of  fact  involved,  and  it  is  a  set- 
tled rule  of  practice  prevailing  in  this  Court  not  to  interfere 
with  the  action  of  the  trial  Court  in  granting  or  refusing  a 
new  trial  upon  a  question  of  f  act^  where  there  is  a  substantial 
conflict  in  the  evidence.  The  circumstances,  that  interme- 
diate the  trial  and  the  determination  of  the  motion  for  a 
new  trial,  a  change  in  the  incumbency  of  the  bench  in  the 
Court  below  had  occurred,  and  that  the  motion  was  deter- 
mined by  the  new  incumbent,  who  had  not  presided  at  the 
trial,  can  make  no  difference  in  the  application  of  the  rule. 
The  consideration,  in  the  first  instance,  of  the  question,  aa 
to  whether  or  not  the  decision  upon  a  substantially-con- 
tested issue  of  fact  is  satisfactory  to  the  judicial  conscience^ 
is  a  function  of  the  trial  Court  as  such;  its  determination 
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bj  that  Court  is  entitled  to  the  utmost  degree  of  deference 
at  our  hands;  and  upon  looking  into  the  record  in  this 
case,  we  find  no  reason  to  disturb  the  conclusion  arrived  at 
below. 

Order  affirmed.     Remittitur  forthwith. 

Kr.  Justice  MoEjnstby  did  not  express  an  opinion. 


[No.  8»9e8.] 


CATHERINE    DOYLE  and  JAMES  DOYLE  v.  ED- 
WARD FRANKLIN. 

PiAADiNOS  nr  EJBcnuniT. —  If  a  complaint  In  ojectmcnt  coatalni  Imraatorlal 
and  Irrelevant  allegatlona,  which  woald  be  atrlcken  oat  on  motion,  the 
defendant*  In  hla  aniwer,  need  not  controvert  them. 

I>nrBN8n  in  BjncncKVT. —  The  defendant  In  ojeetment  need  only  defend 
against  the  material  allegations  in  the  complaint,  that  la,  the  all^ations 
material  to  conetltnte  a  complaint  In  ejectment 

BnrxEW  OF  ALLionD  Bbbob  admittiko  BriDinfCB. —  Itie  alleged  error  of 
the  Coort  below  In  admitting  In  evidence  a  judgment  roll  cannot  be  re- 
viewed on  appeal,  nnleee  the  record  contains  the  judgment  roll,  or  a 
settled  abstract  of  Its  contents. 

PnaoMFTioir  that  Judgmbmt  n  Cobbbct.— All  Intendments,  consistent 
with  the  record  In  the  appellate  Conrt»  nnst  be  taino  In  support  of  the 
Judgment* 

Appeal  from  the  District  Oourty  Twelfth  Judicial  Dis- 
trict, City  and  Ooxinty  of  .San  Frandsco. 

Ejectment  to  recover  fifty  vara  lots,  numbers  fonr,  five 
and  six,  of  block  nomber  two  hundred  and  ninety,  in  the 
Western  Addition  of  the  city  and  oonnty  of  San  Fran- 
cisco. 

The  complaint  started  ont  with  an  averment  that,  on  the 
38th  day  of  April,  1865,  the  plaintiffs  owned  the  demanded 
premises.  It  then  averred  the  commencement  of  an  action 
on  said  day  by  defendant  Franklin  against  James  Doyle 
and  Mary  Doyle,  to  recover  the  demanded  premises,  and 
that  no  summons  was  served,  and  the  defendants  did  not 
know  of  the  suit,  but  that  Sharp  &  Lloyd,,  attorneys,  ap- 
peared for  James  Doyle  and  Mary  Doyle,  and  filed  an  an- 
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swer,  but  the  defendants  did  not  know  of  it  That  the 
James  Dovle  for  whom  they  appeared  was  not  the  plaintiff 
in  this  action,  but  his  son;  and  that,  October  10,  1865,  the 
answer  was  withdrawn,  and  judgment  rendered  by  default 
for  the  plaintiff.  That  on  the  24th  of  October,  1865,  a  writ 
of  restitution  issued  on  the  judgment,  and  the  Sheriff 
ejected  the  plaintiffs  from  the  land,  and  put  Franklin,  the 
defendant  in  this  action,  in  the  possession  of  the  premises. 
That  the  plaintiffs  did  not  know  of  the  action  till  the  Sheriff 
executed  the  writ.  Then  followed  an  averment  of  ouster 
by  defendant  Franklin,  and  an  averment  that  Franklin  pre- 
tended to  be  in  possession  of  the  land  by  virtue  of  the 
judgment,  and  had  obtained  an  order  of  Court  requiring 
the  plaintiff  Catherine  to  show  cause  why  she  should  not 
be  punished  for  contempt  for  disregarding  the  writ  of 
possession.  These  averments  seem  to  have  been  inserted 
in  the  writ  for  the  purpose  of  attacking  the  validity  of  the 
former  judgment  recovered  by  the  defendant  Franklin,  by 
raising  an  issue  as  to  whether  the  former  defendants  James 
Doyle  and  Mary  Doyle  were  the  plaintiffs  James  Doyle  and 
Catherine  Doyle  in  this  action.  The  answer  set  up  that 
the  person  sued  as  Mary  Doyle  in  the  former  action  was 
the  same  person  suing  as  Catherine  Doyle  in  this  action; 
and  denied  that  the  plaintiffs  in  this  action  did  not  employ 
Sharp  &  Lloyd,  to  appear  for  them  in  the  former  action. 
The  other  facts  are  stated  in  the  opinion. 

Walter  Va/n  Dyke  and  E.  L.  B.  Brooks,  for  the  appellants, 
argued  that  the  answer  admitted  the  allegations  in  the  com- 
plaint that  the  former  judgment  was  not  recovered  against 
the  plaintiffs  in  this  action,  and  that  therefore,  the  judgment 
roll  should  not  have  been  admitted  in  evidence. 

E.  A.  Lawrence,  for  the  Kespondents. 

The.  only  material  averments  were  the  ownership  of 
plaintiffs  and  ouster  by  defendants.  These  are  fully  de- 
nied bv  the  answer.  The  other  allegations  of  the  complaint 
are  to  be  disregarded  in  this  trial.     (Pr.  Act,  Sees.  66,  66.) 
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By  the  Court,  Wallaos^  0.  J. : 

When  this  cause  was  here  upon  a  former  occasion  (40 
Cal.  B.  106)  it  was  held  that  the  complaint  was  in  eject- 
ment, though  containing  much  immaterial  matter  which 
would  have  been  stricken  out  upon  objection,  and  that  the 
answer  averring  that  the  plaintiffs  here  were  parties  to  the 
former  action  of  Franklin  v.  Doyle,  and  were  concluded  by 
the  judgment  in  that  action,  left  a  plain  issue  of  fact  to  be 
tried.  The  judgment  was  then  reversed  and  the  cause  re- 
manded, and,  a  new  trial  having  been  had  in  the  Court 
below,  judgment  was  rendered  for  the  defendants.  The 
present  appeal  was  taken  from  an  order  denying  the  plain- 
tiffs a  new  triaL  It  is  plain,  that  treating  the  complaint  as 
an  action  of  ejectment,  the  answer  of  the  defendants  need  only 
defend  the  material  allegations  of  the  complaint  —  that  is, 
the  allegations  material  to  constitute  a  sufficient  complaint 
in  ejectment  —  and  that  the  other  and  immaterial  allega- 
tions, inserted  therein,  whether  controverted  by  the  answer 
or  not,  go  for  nothing. 

The  important  question  at  the  second  trial  seems  to  have 
been  whether  or  not  the  present  plaintiffs  were,  in  point  of 
fact,  defendants  in  the  action  of  Franklin  v.  Doyle j  in  which 
Franklin,  defendant  here,  recovered  the  premises  in  con- 
troversy. At  the  close  of  the  plaintiffs'  case,  the  defend- 
ants moved  the  Court  below  for  a  nonsuit,  which  motion 
was  denied.  The  defendants  then  offered  in  evidence  the 
judgment  roll  in  the  case  of  Franklin  v.  Doyle,  relied  upon 
by  them  to  defeat  a  recovery  by  the  plaintiffs  in  this  action. 
The  roll  was  admitted  by  the  Court  below,  and  the  plaint- 
iffs excepted  to  the  ruling  of  the  Court,  and  this,  as  we 
understand  from  the  counsel  for  the  plaintiffs  at  the  argu- 
ment, constitutes  the  only  point  relied  upon  to  reverse  the 
order  denying  the  motion  for  a  new  triaL  It  is  clear,  how- 
ever, that  the  supposed  error  of  the  Court  below,  in  admit- 
ting the  roU  in  evidence,  cannot  be  reviewed  on  this  ap- 
peal, because  the  record  before  us  does  not  set  forth  the 
roll  or  state  its  contents.  It  seems  to  have  been  inserted 
in  the  transcript  in  the  first  instance,  but  was  subsequently, 
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88  we  are  informed  by  a  memorandum  annexed  to  the  tran- 
script, stricken  out  by  the  appellant  at  the  request  of  the 
respondent  Of  course,  it  is  impossible  for  us  to  determine 
the  admissibility  of  a  record  or  other  paper  admitted  in 
evidence  at  the  trial,  unless  the  record  or  paper  so  ad- 
mitted, or  a  settled  abstract  of  its  material  contents,  is  set 
forth  -in  the  record.  It  is  true,  that  we  see  in  the  tran- 
script here  a  statement  of  the  objections  made  by  counsel 
against  its  admissibility,  but  we  cannot,  in  the  present  con- 
dition of  the  record,  determine  whether  or  not  the  roll  of- 
fered was,  in  point  of  fact,  open  to  the  objections  thus 
taken.  Thus:  "Mr.  — — ,  for  plaintiffs,  objects  to  the 
introduction  of  the  papers,  on  the  ground  that  neither  of 
the  plaintiffs  in  this  suit  were  defendants  in  that  suit,''  etc. 
Now,  the  roll  thus  objected  to,  for  au^t  we  can  know, 
may,  upon  inspection  by  the  Court  below,  have  shown  that, 
in  point  of  fact,  the  plaintiffs  in  this  suit  were  defendants 
in  that  suit,  and  the  objection  of  the  plaintiffs'  counsel  may 
have  been  overruled  on  that  ground* 

It  is  hardly  necessary  to  refer  in  this  connection  to  the 
settled  rule  that  all  intendments  here,  consistent  with  the 
record  as  presented,  must  be  taken  in  support  of  the  pro- 
ceedings of  the  Court  below,  and  that  the  burden  is  upon 
the  appellant  to  make  the  alleged  error  manifest 

Order  affirmed.    Eemittitnr  forthwith. 

Mr.  Justice  McEinbtbt  did  not  express  an  opinion* 


[No.  8,0S8.] 

LOUIS  JAFFE  i;.  JOHN  SKAE. 

Vbs  Law  or  a  Casv. — ^A  declBlon  rendered  la  the  Sapreme  Ooort 

fecte  Appearing  in  the  record.  In  which  the  legal  effect  «f  theae  fiacti  la 
declared,  la,  In  all  anbaeqnent  proceedings  tan  the  eaae,  and  ao  leog  aa 
the  facta  appear  without  material  Qnallflcatlon«  a  final  adJndleatloB  eC 
'  the  r|ghtB  of  the  partlea,  from  which  the  Court  cannot  depart*  ur  the 
partlea  relieve  themeelvee. 

PoBCHABa  or  Lbabbhold  iNTaaaaT. —  If  a  party  agreea  in  writing  to  aeU  ta 
another  a  leaaehold  interest  which  he  owna  in  pr<»pert7,  <tf  which  ha  if 
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In  poBseBsion,  and  the  transfer  it  delayed  sei?eral  montha  by  the  eonaent 
of  the  parties,  the  purchaser.  In  an  action  against  him  to  recover  the 
purchase-money,  may  claim  compensation  for  the  Talne  of  the  use  and 
occupation  during  the  period  of  delay. 

Appeai^  from  the  District  Court,  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  plaintifiF  was  the  owner  of  a  lease  of  a  lot  in  San 
Francisco,  made  by  Madeline  Curdy  to  Thompson  and 
Peyton,  which  ran  from  October  1, 1864,  to  October  1, 1869. 
On  the  19th  of  June,  1866,  the  lessor  gave  a  ri^t  of  renewal 
for  five  years,  which  the  plaintiff  also  owned.  On  the  13th 
of  October,  1868,  the  plaintiff  assigned  the  lease  and  right 
of  renewal  to  Bosenfeldt  and  Birmingham,  as  security  for 
money  loaned  by  them  to  him.  On  the  day  therein  named 
the  plaintiff  made  and  delivered  to  the  defendant  a  writing, 
of  which  the  following  is  a  copy: 

^^Beceived,  San  Francisco,  April  28,  1869,  from  John 
Skae,  the  sum  of  one  thousand  dollars  in  gold  coin,  on  ac- 
count payment  of  five  thousand  five  hundred  dollars  to  me 
for  leasehold  of  lot  on  north  line  of  Sutter  street,  one  hun- 
dred and  thirty-seven  and  six  twelfths  feet  east  of  Kearny 
street;  thence  east  thirty-four  feet  four  and  a  half  inches 
by  north  one  hundred  and  four  feet  and  six  inches,  which 
lease  I  now  hold,  and  which  I  agree  to  transfer  and  convey 
to  said  Skae,  together  with  the  improvements  on  said  lot 
for  said  sum  of  four  thousand  five  hundred  dollars  balance. 

^  Witness : 
"  T.  J.  Gaxxaohxb,  "  L.  Jafpb." 

The  defendant  then  paid  the  plaintiff  one  thousand  dol- 
lars of  the  purchase-price.  The  assignment  of  the  lease 
and  right  of  renewal  was  delayed  from  time  to  time  by  con- 
sent of  the  parties.  On  the  12th  day  of  January,  1870,  the 
plaintiff,  having  obtained  from  Birmin^am  and  Bosenfeldt 
a  re-assignment  of  the  lease^  tendered  an  assignment  there- 
of to  the  defendant,  and  demanded  the  purchase-price,  less 
the  one  thousand  dollars.  In  the  mean  time,  the  plaintiff 
had  remained  in  possession.  When  the  defendant  made 
the  purchase,  he  was  negotiating  for  a  purchase  of  the  fee 
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of  the  property.  This  action  was  brought  to  recover  the 
purchase-price  of  the  lease^  less  the  one  thousand  dollars. 
The  defendant,  in  his  answer,  did  not  claim  any  set-oS  of 
the  value  of  the  use  and  occupation  from  the  date  of  the 
contract,  April  18,  1869,  until  the  tender  of  the  assignment, 
January  12,  1870.  The  plaintiff,  when  he  tendered  the  as- 
signment, offered  to  deliver  possession.  The  defendant  re- 
fused to  receive  the  assignment,  and  to  pay  the  money. 
The  other  facts  are  stated  in  the  opinion. 

Ch-ay  &  Brandon,  for  the  Appellant 

The  legal  title  outstanding  in  another,  in  no  way  affected 
the  case.  All  that  was  required  of  Jaffe  was  to  be  ready  to 
convey  to  defendant,  by  a  perfect  title,  whenever  called 
upon  to  execute  and  deliver  the  instrument  prepared  by  de- 
fendant's attorney  for  him,  Bosenfeldt  and  Birmingham,  to 
sign ;  or,  if  no  demand  was  made  on  him  to  put  him  in  de- 
fault, then  to  be  able  to  make  title  at  the  time  it  became 
necessary  (after  defendant's  refusal  to  complete  the  trans- 
action), for  him  to  tender  a  conveyance.  Hilliard  on 
Vendors  (2d  Ed.  1868,  p.  262,  Sec.  6),  reads  as  follows: 

"  If  the  vendor  be  willing,  ready  and  able  to  make  title 
at  the  time  when  he  has  contracted  so  to  do,  it  is  immaterial 
that  he  had  no  title  at  the  date  of  his  contract,  especially 
where  the  vendee,  at  both  periods,  has  notice  of  the  facts 
of  the  case."  Citing:  Tison  v.  Smith,  8  Tex.  147;  Wehh 
V.  Austin,  7  M.  &  G.  701 ;  StoweU  v.  Robinson,  6  Scott,  196 : 
BJiaxo  V.  Rowley,  16  M.  &  W.  810 ;  Ohamherlain  v.  Lee,  10 
Simons,  445. 

Wm.  M.  Pierson,  for  the  Bespondent 

By  the  Court,  Wallaob,  C.  J. : 

When  this  cause  was  before  us  on  a  former  appeal,  the 
judgment  and  order  denying  a  new  trial  were  reversed  and 
in  the  opinion  then  delivered,  we  said :  ♦  ♦  ♦  "  Upon 
looking  into  the  record  we  observe  no  substantial  conflict 
in  the  evidence,  and  we  think  that  it  established  the  case  of 
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the  plaintiff/'  The  case  having  been  again  tried  in  the 
Conrt  below  and  judgment  rendered  for  the  defendant,  this 
appeal  is  taken  from  the  judgment,  and  it  is  insisted  by 
the  appellant  that,  upon  the  law  of  the  case,  as  settled  here 
upon  the  former  appeal,  the  plaintiff  is  entitled  to  judg- 
ment 

1.  It  has  always  been  the  settled  rule  in  this  Court 
that  a  decision  rendered  here  upon  facts  appearing  in  the 
record,  in  which  the  legal  effect  of  those  facts  is  declared, 
ia,  in  all  subsequent  proceedings  in  the  case,  and  so  long 
as  the  facts  themselves  appear  without  material  qualifica- 
tion, a  final  adjudication  of  the  rights  of  the  parties,  from 
which  the  Court  can  not  depart,  nor  the  parties  relieve 
themselves.  This  rule  was  laid  down  here  in  the  early  case 
of  Dewey  v.  (hay  (2  CaL  874),  which,  in  this  respect, 
adopted  the  views  of  the  Supreme  Court  of  the  United 
States,  enunciated  in  Washington  Bridge  Co.  v.  Stewart  et 
al.  (3  How.  413),  and  the  rule  itself  has  been  since  uni- 
formly maintained  in  this  Court 

2.  It  is  insisted,  however,  by  the  respondent,  that  the 
facts  now  appearing  are,  vTithin  the  sense  of  the  rule  re- 
ferred to,  materially  different  from  those  appearing  on  the 
first  appeal  in  this:  that  it  now  appears  ^^that  at  the 
time  the  appellant  made  his  contract  with  the  respondent, 
April  28,  1869,  he  had  no  title  whatever  to  the  leasehold 
and  right  of  renewal  claimed  to  be  owned  by  him,  he  hav- 
ing previously  assigned  both  said  lease  and  covenant  of 
renewal  to  Birmingham  and  Eosenfeldt/'  But  it  also  ap- 
pears that  in  point  of  fact  the  assignment  to  these  last 
named  persons  was  not  absolute,  but  only  by  way  of 
mortgage  security  for  money  loaned  to  the  appellant,  and 
that  the  respondent  was  cognizant  of  the  facts  when  he 
entered  into  the  agreement  of  purchase,  the  appellant  un- 
dertaking to  obtain  a  re-assignment  from  Birmingham  and 
Eosenfeldt  The  title  to  the  leasehold,  which  was  the  sub- 
ject of  sale,  had  not,  therefore,  passed  from  the  appellant 
at  the  time  of  the  making  of  the  contract  with  the  respond- 
ent In  January,  1870,  the  appellant  obtained  from  Bir- 
mingham and  Bosenfeldt  a  release  of  their  mortgage  lien  in 
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the  form  of  a  re-assignment  of  the  leasehold,  and  tendered  a 
proper  assignment  of  the  leasehold  to  the  respondent,  who 
then  declined  to  receive  it  It  should  have  been  observed 
that  in  the  contract  of  sale,  dated  April  28,  1869,  no  time 
18  fixed  for  the  completion  of  the  contract  by  the  delivery 
of  the  assignment,  and  it  is  found  by  the  Court  below  that 
the  time  for  the  completion  of  the  contract  had  been  post- 
poned by  mutual  consent  of  the  parties,  from  time  to  time, 
until  about  the  middle  of  the  following  month  of  October. 
At  some  time  between  the  middle  of  October,  1869,  and  the 
month  of  January  following,  the  respondent,  for  the  first 
time  seems  to  have  repudiated  the  agreement,  and  on  the 
12th  of  the  latter  month  the  appellant  made  the  tender 
already  referred  ta  We  discover  nothing  in  the  facts  of 
the  case  now  presented,  different  in  any  particular  material 
to  be  considered,  from  the  facts  as  presented  on  the  former 
appeal 

These  views  dispose  of  the  case;  but  referring  to  the  gen- 
eral line  of  argument  pursued  by  the  counsel  for  respond- 
ent, it  may  not  be  improper  to  add  that  a  particular  exami- 
nation of  the  contract  of  April  28,  1869,  will  disclose  the 
fact  that  the  appellant  agreed  to  sell  to  the  respondent  only 
the  then  existing  term,  which  would  expire  on  the  first  day  of 
October,  1869,  and  did  not  agree  to  sell  the  right  of  renewal, 
which  was  a  separate  covenant  made  by  the  lessor  nearly 
two  years  after  the  creation  of  the  term. 

The  respondent,  in  his  answer,  had  he  chosen  to  do  so, 
might  have  claimed  compensation  of  the  appellant  for  the 
value  of  the  use  and  occupation  of  the  premises  sabse* 
quently  to  April  28,  1869,  and  so  reduced  the  recovery  to 
that  extent     But  no  such  claim  was  made  upon  his  part 

Judgment  reversed  and  cause  remanded,  with  directions 
to  render  judgment  for  the  plaintiff  according  to  the  prayer 
of  his  complaint 

Eemittitur  forthwith. 

Mr.  Justice  MoEinstbt  did  not  express  an  opinion. 
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[No.  4,208.] 

H.  EEUBIN  V.  J.  M.  COHEN  ato  FRANK  SPER- 
LING. 

PAinnBssHip  Note. —  The  men  ttLCt  tbat  a  partner,  upon  being  lnforme<l 
that  hia  copartner  hae  giren  a  firm  note  for  hie  indlvldnal  debt,  doee  not 
deny  his  liability  thereon,  does  not,  per  m,  amount  In  point  of  law  to  a 
ratification  or  adoption  of  the  note. 

ApTiBAi,  from  the  District  Oourty  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  defendants  were  doing  business  as  partners,  under 
the  firm  name  of  Cohen  &  Sperling.  On  the  1st  day  of 
March,  1872,  Cohen  gave  Reubin  the  note  of  the  firm  for 
the  sum  of  one  thousand  dollars.  Sperling  defended  under 
an  allegation  in  his  answer,  that  Cohen  owed  Reubin  the 
money  before  the  partnership  was  formed,  and  gave  the  note 
for  his  individual  debt  The  plaintiff  recovered  judgment, 
and  the  defendant  Sperling  appealed. 

The  other  facts  are  stated  in  the  opinion. 

'  J.  Napthaly  and  McAllisiers  <6  Bergin,  for.  the  Appellant. 
Qvint  S  Hardy,  for  the  Respondenb 

B|y  the  Coubt: 

At  the  instance  of  the  plaintiff,  llie  Court  below  in- 
structed  the  jury  "  that  if  Sperling  was  informed  of  the  fact 
of  the  giving  of  these  notes  by  his  copartner,  Cohen,  in 
the  name  of  l^e  firm,  and  omitted  to  repudiate  or  disaffirm, 
within  a  reasonable  time,  what  had  been  done  by  Cohen, 
he  will  be  held  to  have  ratified  and  adopted  what  he,  Cohen, 
had  done  in  the  firm  name." 

The  indebtedness  for  which  the  notes  were  given  was  the 
indebtedness  of  Cohen  in  the  first  instance,  and  not  that  of 
the  copartnership  firm  of  Cohen  &  Sperling.  The  instruc- 
tion, assuming  as  it  does  that  Sperling  did  not  assent  to 
the  transaction  at  the  time  the  note  was  delivered,  and,  of 

Cifi.  RBP8.  ZLVIII. —  86 
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course,  that  he  was  not  then  bound  thereby,  nevertheless 
asserts  the  rule  of  law  to  be  that^  if  he  was  afterward  in- 
formed of  the  fact  that  the  firm  notes  had  been  so  given  he 
would  become  bound  thereby,  unless  he  should  thei*eupon, 
or  within  a  reasonable  time,  ^'repudiate  or  disaffirm" 
them.  It  may  be  conceded  that  his  failure  to  object  under 
such  circumstances  would  be  evidence  tending  in  some  de- 
gree to  show  assent  upon  his  part  to  the  giving  of  the 
notes,  and  so  the  jury  were  substantially  told  in  the  ii^- 
struction  next  preceding  the  one  we  are  now  considering. 
But  to  say  that  a  mere  failure  to  actively  repudiate  the 
transaction  amounts  per  se  in  point  of  law,  to  a  ratification 
or  adoption  of  the  notes,  is  unwarranted  by  recognized 
principles  defining  the  powers  and  obligations  of  copart- 
ners. 

Judgment  and  order  denying  new  trial  reversed,  and 
cause  remanded  for  a  new  triaL 


[No.  4,000.) 

p.  a  LANDER  V.  JOHN  B.  BEEES  ato  MART  E. 

BEERS. 

RoiM  WBwr  TMTiMOinr  coirBiSTa  of  Dsposmoirs. —  When  fhe  testimony 
In  the  Court  below  Is  In  the  form  of  depositions,  the  Bapreme  Court,  on 
appesl,  will  re-ezamlne  It,  and  Is  not  bound  by  the  rule  which  forbids 
disturbing  a  judgment  where  there  Is  a  conflict  In  the  evidence. 

FiAUDDLBNT  8ai«  ov  PBomTT. —  When  a  father,  for  the  purpose  ef  de- 
frauding bis  creditors,,  purchases  property  and  causes  the  same  to  be 
conveyed  to  a  daughter,  a  Court  of  equity  will,  at  the  suit  of  a  Jud^ 
ment  creditor,  declare  the  deed  fraudulent  and  TOid. 

Appkat,  from  the  District  Court^  Third  Judicial  District, 
County  of  Alameda. 

The  plaintiff,  on  the  15th  day  of  October,  1870,  recovered 
a  judgment  against  the  defendant,  John  B.  Beers,  for  two 
thousand  nine  hundred  and  seventy-four  dollars,  on  a  debt 
for  money  loaned.  Two  executions  were  issued  on  the 
judgment,  on  the  2Yth  day  of  November,  1871,  one  to  the 
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Sheriff  of  Alameda  county,  and  the  other  to  the  Sheriff  of 
San  Francisco,  both  of  which  were  returned  unsatisfied. 
The  defendant,  Mary  E.  Beers,  was  the  daughter  of  the 
other  defendant,  who  was  a  dentist  by  profession.  The 
complaint  alleged  that  the  defendant,  John  B.,  in  1867, 
purchased  certain  lots  in  the  city  of  Oakland,  and  that  the 
same  were  then  (December  16,  1871,)  worth  eight  thous- 
and dollars,  and  that  the  defendant  purchased  them  with 
his  own  money,  but,  for  the  purpose  of  defrauding  his 
creditors,  had,  when  he  purchased  them,  caused  them  to 
be  conveyed  to  his  daughter,  the  other  defendant.  The 
suit  was  in  equity  to  have  the  deed  to  defendant  Mary  de- 
clared fraudulent  and  void,  so  that  an  execution  might  run 
against  the  property.  The  Court  below  dismissed  the  bill, 
and  the  plaintiff  appealed. 
,     The  other  facts  are  stated  in  the  opinion* 

Currey  &  Evans,  for  the  Appellant 
Hunt  £  Biaing,  for  the  Bespondent 
By  the  Coxjbt  : 

The  evidence  upon  which  the  Court  below  rendered  judg- 
ment for  the  defendants^  and  denied  the  motion  of  tho 
plaintiff  for  a  new  trial,  is  substantially  foimd  in  deposi- 
tions, and,  therefore,  open  to  re-examination  here  upon  the 
issues  of  fact  involved.     (Wilson  v.  Cross,  83  CaL  60.) 

A  careful  consideration  of  the  evidence  has  satisfied  us  that 
in  point  of  fact  the  defendant  John  B.  Beers  was  the  true  and 
equitable  owner  of  the  several  lots  of  lands  described  in 
the  complaint,  and  that  the  claim  of  the  defendant,  Mary, 
thereto  is  merely  colorable.  The  circumstances  attending 
the  acquisition  of  the  property,  the  relationship  between 
the  defendants,  and  their  habit  of  dealing  with  the  prop- 
erty and  with  each  other,  all  point  directly  to  this  con- 
clusion. 

The  defendant,  Mary,  had  no  means  of  paying  for  the 
property,  except  with  moneys  derived  directly  or  indirectly 
from  her  father,  the  other  defendant  in  tMs  case.     The 
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story  of  the  legacy  left  her  by  her  grandfather,  and  the  cir- 
cumstances under  which  the  fact  came  to  her  knowledge  are 
80  intrinsically  improbable  that  it  must  be,  at  least  for  the 
present,    rejected.     The    defendant,    John    B.    Beers,    the 
judgment-nlebtor  of  the  plaintiff,  is  shown  to  have  been 
habitually  earning  some  four  thousand  dollars  per  annuin, 
at  his  profession,  and  no  account  is  given  of  the  disposition 
of  this  money.     The  moneys  thus  earned  by  him,  and  which 
he  should  have  applied  to  the  payment  of  the  plaintiff's 
debt,  seem  to  have  been  passed  to  his  daughter,  and  the  pur- 
chase of  the  premises  was  affected  in  her  name.     She  had 
been  constantly  residing  with  her  parents,  and  had  not  been 
engaged  in  any  occupation  ordinarily  of  a  remunerative 
character.      It  is  claimed  that  she  earned  money  as  the 
servant  of  her  father,  employed  in  the  household  of  which 
she  was  a  member.     She  is  said  to  have  been  the  nurse  of « 
her  mother;  that  she  received  a  stipulated  sum  per  month 
for  her  services  in  that  character,  and  that  principally  with 
the  moneys  earned  in  this  way  she  was  enabled  to  purchase 
first  the  one  and  afterwards  the  other  of  these  properties. 
The   negotiations   for   the   purdiase    originated   with    her 
father,  who  seems  to  have  transacted  the  business  for  the 
daughter,  prepared  the  notes  covering  the  deferred  pay- 
ments, attended  to  their  payment  from  time  to  time,  at 
maturity,  etc.,  but  in  balancing  the  business  accounts  be> 
tween  the  father  and  daughter,  we  do  not  discover  that  the 
former  claimed  or  was  paid  anything  for  his  services  as 
agent  for  the  latter.     Tie  daughter,  in  Jier  capacity  as 
servant  and  nurse  of  her  mother,  having  earned  of  her 
father  sufficient  moneys  to  acquire  the  property  for  herself, 
then  seems  to  have  leased  it  to  her  father,  who  occupied  it 
as  a  tenant  to  his  servant  at  a  stipulated  monthly  rent,  etc. 
These  circumstances  and  a  variety  of  others  of  hardly  less 
significance,  which  we  will  not  stop  now  to  detail,  sufficiently 
explain  themselves,  and  we  are  not  satisfied  with  the  findings 
of  the  Court  below. 

Judgment  and  order  denying  a  new  trial  reversed,  and 
cause  remanded  for  a  new  trial.     Remittitur  forthwitL 
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(No.  10,098.] 

THE  PEOPLE  t;.  JAMES  EILEY. 

BMKTBKcm  TO  iMPBisoNuaNT. —  The  Court  mast  not  sentence  a  prisoner  eon- 
▼l<!ted  of  a  criminal  offense  to  Imprisonment  for  a  term  longer  than  tbat 
fixed  In  the  Statute  for  the  punishment  of  the  crime  of  which  he  stands 
conylcted. 

lOBK. —  If  the  Court  Imposes  a  longer  term  of  imprisonment  than  that  fixed 
by  the  Statute  for  the  offense,  the  Supreme  Court,  on  appeal,  will  re- 
feree the  Judgment,  and  direct  the  Court  below  to  proceed  to  judgment 
en  the  yerdlct 

Appeal  from  the  Ciounty  Court^  County  of  San  Joaquin. 
The  facts  are  stated  in  the  opinion. 
J.  A.  Hasmer,  for  the  Appellant. 
Attorney-General  Love,  for  the  People. 
By  the  Court,  Walijloe,  0,  J.: 

« 

The  defendant  was  indicted  and  found  guilty  of  the  crime 
of  house-breaking  in  the  day  time,  which  is  an  offense  pun- 
ishable by  imprisonment  in  the  State  prison  for  a  term  not 
exceeding  five  years.     (Penal  Code,  section  462.) 

Upon  the  coming  in  of  the  verdict  the  Court  adjudged 
the  defendant  to  suffer  imprisonment  in  the  State  prison  for 
the  term  of  ten  years. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded with  directions  to  the  Court  below  to  proceed  to 
judgment  on  the  verdict 


[Ho.  10,071.) 

THE  PEOPLE  V.  JOHNSTON. 

nr  IvDicmKT.^If  an  indictment  Is  not  signed  or  endorsed  hy  the 
foremen  of  the  Grand  Jury,  the  defendant  must  take  adyantage  of  the 
defect  hf  a  motion  to  set  It  aaide.  If  he  goes  to  trial  on  a  plea  of  not 
goltty,  he  walTM  the  defect. 
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Appeai.  from  the  District  Court,  Eleventh  Judicial  Dis- 
trict, Countj  of  Amador. 

The  defendant  was  indicted  for  the  crime  of  murder  in 
the  first  degree,  was  convicted,  and  appealed. 
The  other  facts  are  stated  in  the  opinion. 

Jo  namiUan,  for  the  Appellant,  argued  that  the  indict- 
ment was  not  endorsed  by  the  foreman  of  the  Grand  Jury, 
as  required  by  sections  nine  hundred  and  forty,  nine  hun- 
dred and  forty-one,  nine  hundred  and  ninety-five  and  nine 
hundred  and  ninety-six  of  the  Penal  Code. 

Attomey-Oeneral  Love,  for  the  People,  argued  that  a 
motion  should  have  been  made  in  the  Court  below,  to  set 
aside  the  indictment,  as  required  by  section  nine  hundred 
and  ninety-six  of  the  Penal  Code,  and  cited  People  v.  Lau- 
rence, 21  CaL  878. 


By  the  Coxjbt: 

The  only  point  made  for  the  prisoner  is  that  the  indict- 
ment does  not  appear  to  have  been  signed  or  indorsed  by 
the  foreman  of  the  Grand  Jury.  Ko  motion  to  set  aside 
the  indictment  was  made  by  the  prisoner  in  the  Court  be- 
low, but  the  cause  was  tried  upon  the  plea  of  not  guilty, 
interposed  by  him.  By  section  nine  hundred  and  ninety- 
six  of  the  Penal  Code,  which  substantially  corresponds 
with  section  two  hundred  and  eighty  of  the  Criminal  Prac- 
tice Act  formerly  in  force,  an  objection  of  this  character,  to 
be  availed  of,  is  to  be  made  by  motion  of  the  prisoner  to 
set  aside  the  indictment,  and  his  failure  to  make  such  a 
motion  precludes  him  from  afterwards  taking  the  objec- 
tion. 

Judgment  and  order  denying  new  trial  affirmed.  Bemit- 
titur  forthwith. 
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[N«.  10,004.] 

THE  PEOPLE  V.  JAMES  M.  BAENEa 

Btidbnci  on  Tsxjll  vob  BnBOLABT«'^Tho  proMcntlont  In  an  Indictment  fOr 
the  crime  of  Imrglary  alleged  to  haye  been  committed  bj  breaking  and 
entering  the  room  of  D.  with  the  Intent  to  eteal,  cannot  prove  that  the 
defendant  entered  a  room  of  D.  dllTerent  from  that  alleged  in  the  indict- 
ment, and  at  a  time  different  from  that  alleged  In  the  indictment,  and 
stole  monej  from  D. 

Appeal  from  the  County  Court,  County  of  Yolo. 

The  indictment  alleged  that  the  defendant  on  or  about 
the  3lBt  day  of  March,  1874,  at  the  County  of  Yolo,  in  the 
night  time,  broke  and  entered  the  sleeping  apartment  of  E. 
F.  Dubois,  in  the  Capitol  Hotel,  in  the  town  of  Woodland, 
with  the  intent  to  steal  the  goods  of  said  Dubois.  On  the 
trial,  Mr.  Dubois  was  called  as  a  witness  by  the  prosecu- 
tion, and  testified  in  the  course  of  his  examination,  against 
the  objection  of  the  defendant,  that,  on  the  night  of  the 
30th  of  November,  the  night  previous  to  the  alleged  burg- 
lary, he  occupied  a  room  in  the  Capitol  Hotel,  different  from 
that  alleged  to  have  been  broken,  and  adjoining  thereto, 
and  that  defendant  went  with  him  into  the  room  when  he 
went  to  bed,  and  after  he  retired  to  bed,  the  defendant 
stole  a  half  dollar  in  silver  coin  from  his  pocket,  and  then 
left  the  room.     The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

J.  0.  BaU,  ioT  the  Appellant. 
Aitomey-Oeneral  Love,  for  the  Kespondent. 
By  the  Court  Wallace,  C.  J.: 

The  defendant  was  indicted  and  convicted  of  the  crime  of 
burglary,  in  breaking  and  entering  the  room  and  sleeping 
apartment  of  one  Dubois,  with  intent  to  steal,  etc. 

On  the  trial  the  District  Attorney,  as  part  of  his  case  in 
chief,  was  permitted,  against  the  objection  of  the  defend- 
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ant,  to  prove  that  at  a  time  and  place  admitted  to  be  other 
than  and  distinct  from  those  mentioned  or  intended  to  be 
charged  in  the  indictment,  the  defendant  entered  a  room, 
at  the  time  occupied  by  Dubois,  and  stole  a  sum  of  money 
from  him« 

Upon  settled  principles  governing  the  introduction  of 
evidence  in  criminal  cases,  this  was  erroneous,  and  the  judg* 
ment  is  reversed  and  the  cause  remanded  for  a  new  triaL 


[No.  1040s.] 
THE  PEOPLE  V.  PERDUE. 

Bail  AFm  Jvxximsnt  nr  Csiiciwal  Cass. —  The  fact  that  a  prisoner  hai 
heen  conylcted  of  the  crime  of  manslaogbter,  and  sentenced,  does  not. 
In  law,  afford  a  reason  why  the  District  Judge  shonld  refuse  to  entertain 
an  application  to  admit  him  to  hall,  pending  the  appeal. 

Iraic. —  It  is  a  matter  of  discretion,  whether  a  prisoner,  who  has  been  con- 
ylcted of  manslaughter,  and  sentenced,  should  be  admitted  to  bail  pend- 
ing an  appeal  taken  by  him. 

To  WHOM  Application  fob  Bail  should  n  IIadb. —  In  practice,  the  power 
to  admit  a  prisoner  to  ball,  pending  an  appeal  taken  by  him,  ought  not 
to  be  exercised  by  the  Supreme  Court  in  the  first  instance,  nor  until 
after  the  determination  upon  its  merits*  oi  m  application  for  hail, 
before  the  Judge  who  tried  the  cause. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial 
District,  County  of  Tuba. 

The  facts  are  stated  in  the  opinioiu 

J.  0.  Ooodwin,  for  the  motion. 

Attorney-General  Love,  contra* 

By  the  Court,  Waluiob,  C.  J. : 

The  prisoner,  adjudged  guilty  of  the  crime  of  manslau^- 
ter,  and  sentenced  to  suffer  imprisonment  in  the  Statt« 
Prison  for  the  period  of  two  years,  has  prosecuted  an  ap- 
peal, and  now  moves  that  he  be  admitted  to  bail  pending 
the  appeal.     The  statute  (Penal  Code,  Sec.  1,272)  provides 
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that  in  such  a  case  as  this  the  prisoner  majbe  admitted  to  bail 
^'  as  a  matter  of  discretion."  The  views  I  entertain  upon  the 
genetral  question  were  expressed  in  Ex  parte  Hoge,  ante  p.  3. 
In  that  case  the  Judge  of  the  Court  in  which  the  prisoner 
had  been  convicted  had  considered  his  application,  and  had 
refused  to  admit  him  to  bail  It  is  understood  that  in  the 
present  case  the  Judge  of  the  Court  below  has  refused  to 
consider  the  application  of  the  prisoner  because  the  appeal 
taken  had  brought  the  case  to  this  Court  That  circum- 
stance,  in  point  of  law,  afforded  no  reason  why  the  appli- 
cation should  not  be  entertained  bj  the  District  Judge. 
The  facts  and  circumstances  going  to  make  up  the  legal  dis- 
cretion in  the  sound  exercise  of  which  the  prisoner  may  be 
admitted  to  bail,  are  necessarily  within  the  knowledge  of  the 
Judge  who  presided  at  the  trial,  and,  in  practice,  the  power 
to  admit  to  bail  pending  the  appeal,  ought  not  to  be  exer- 
cised by  us  in  the  first  instance^  or  until  after  the  determi- 
nation of  the  application  below  upon  its  merits. 

The  motion  made  here  must,  therefore,  be  denied,  with 
leave  to  the  prisoner  to  renew  the  application  to  the  Judge 
of  the  Court  below. 

So  ordered. 


CMo.  10,088.1 

THE  PEOPLE  V.  J.  L.  KEED. 

■mnnfca  that  Winaws  is  a  Pbostituti.-— If  the  eTldence  of  •  witneis, 
Introdneed  bf  the  people  In  a  erimJnal  eaee,  ehows  that  ehe  is  a  prosti- 
tiite»  the  defendant  la  not  Injured  bj  a  refnaal  of  the  Court  to  allow  him 
to  proTO  that  she  la  reputed  to  be  a  woman  d  that  character. 

Appeal  from  the  Countjr  Court,  Coun^^  of  Humboldt. 

The  defendant  was  convicted  of  the  crime  of  larceny,  on 
the  30th  day  of  January,  1874,  and  appealed. 

The  prosecution  called  Jenny  M.  Young  as  a  witness. 
The  defendant  endeavored  to  impeach  her  character  for 
truth  and  veracitjr  by  showing  that  she  was  a  prostituta 
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The  Court  refused  to  allow  it.     The  defendant  was  con- 
victed and  appealed. 

The  other  facts  are  stated  in  the  opinion. 

8.  M.  Buck  and  O.  W.  Spavlding,  for  the  Appellant 
Attorney-General  Love,  for  the  People. 
By  the  Coubt: 

It  is  unnecessaiy  for  us  to  decide  whether  the  Court 
erred  in  excluding  the  evidence  tending  to  prove  that  the 
witness,  Mrs.  Young,  was  reputed  to  he  a  prostitute. 

If  the  evidence  was  improperly  excluded,  it  is  perfectly 
clear  the  error  caused  no  damage  to  the  defendant,  inas- 
much as  her  own  testimony  left  no  possible  room  for  doubt 
that  she  was  a  woman  of  that  character. 

Some  portions  of  the  charge  to  the  jury  may  not  be 
wholly  unobjectionable.  But,  considered  as  a  whole,  we 
think  it  expounded  the  law  correctly^  and  the  objectionable 
portions  could  not  have  misled  the  jury.  The  other  points 
made  by  counsel  are  not  tenable,  and  need  not  be  particu- 
larly noticed. 

Judgment  affirmed.    Remittitur  forthwith. 


[No.  4401.] 
ASSAEIA  REWEICK  v.  JOHN  B.  GOLDSTONE. 

COMTBACT  IN  THB  AuTBBirATiTa. —  If  a  persoB  purcluuws  property  ftom  an- 
other* and  contracts  In  the  altematlTe,  to  either  pay  the  purchase-price 
at  a  day  named,  or  reconyey  the  pnpertj,  he  most  make  hla  election 
on  the  day  named,  and  If  he  does  not,  he  loeea  his  right  of  election. 

lorn. —  When  a  contract  Is  in  the  altematiye,  the  party  who  Is  to  perform 
mnst  make  his  election  on  the  day  the  promise  is  to  be  performed.  He 
cannot  wait  until  the  next  day  after  he  is  In  default. 

CLaUBSS   IN   CONTBACT   MAKXMO  CONTBTAlfCB  NULL  AMD  YOXD. If   there  Is   B 

proTislon  in  a  contract  between  the  purchaser  and  seller  of  persona! 
property,  that  the  seller  shall  pay  the  purchase-price  at  the  end  of  two 
years,  or  reconyey  the  property,  and  that.  If  the  purchase-price  is  not 
paid,   the  conyeyanoe  shall  become  null  and  yold,  hot  that  the  pur- 
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ehaser  may  mU  within  two  yean,  a  tale  wltbln  the  two  yean  prerent^ 
the  property  from  Testing  In  the  teller  on  a  fallnn  to  pay  the  money. 
OoPT  OF  Writzmo  ab  BviDSNcn. —  If  a  copy  of  a  conyeyance  Is  admitted  In 
evidence*  without  an  objeetlcn  that  It  la  not  the  best  evidence,  or  that 
the  loss  of  the  original  Is  not  showa»  it  has  the  same  effect  as  evidence 
that  the  original  would  have  had. 

The  plaintiff,  on  the  24th  day  of  June,  1871,  sold  the  de- 
fendant an  undivided  one  half  of  a  patent  for  a  stave  saw- 
ing machine.  The  defendant  paid  him  one  hundred  dol- 
lars down,  and  was  to  pay  him  nine  hundred  dollars  two 
years  from  the  day  of  sale,  or,-  in  default  thereof^  was  to 
reconvey  the  property.  This  action  was  brought  to  recover 
the  nine  hundred  dollars.  The  plaintiff,  on  the  trial,  of- 
fered in  evidence  a  certified  copy  of  a  deed  from  the  de- 
fendant to  the  Pacific  Stave  and  Barrel  Manufacturing  Com- 
pany, of  the  patent  conveyed,  recorded  in  the  oflSce  of  the 
Becorder  of  the  City  and  County  of  San  Francisco.  The 
plaintiff  recovered  judgment,  and  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion* 

P.  B.  Ladd,  for  the  Appellant 

The  Court  erred  in  admitting  the  bill  of  sale;  for,  if  th(' 
defendant  had  no  interest  in  the  patent-right  beyond  the 
tenn  of  two  years,  he  could  and  did  convey  no  interest  be- 
yond that  time,  and  his  bill  of  sale  to  the  company  was  ir- 
relevant, incompetent  and  immaterial,  and  ahoulil  not  have 
been  let  in. 

W.  H.  Rhodes,  for  Bespondent 

Parsons  (in  2  Cont  163),  thus  states  the  rule:  '^  If  the 
promise  be  to  pay  money  at  a  certain  time,  or  to  deliver 
certain  chattels,  it  is  a  promise  in  the  alternative;  and  the 
alternative  belongs  to  the  promisor.  He  may  do  either 
the  one  or  the  other  at  his  election;  nor  need  he  make  his 
election  until  the  time  when  the  promise  is  to  be  performed ; 
but  after  that  day  has  passed  without  election  on  his  part, 
the  promisee  has  an  absolute  right  to  the  money,  and  may 
bring  his  action  for  it."  Citing  many  authorities.  See 
also  the  following:    Chitt  Con.  729,  note  2;  2  Story  Cont 
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Sec.  969 ;  1  Civ.  Code  Cal.  Art  1,449 ;  Abbott's  Form,  244, 
note  p;  8  Cow.  35;  3  Wend.  374;  22  Cal.  69;  7  Ala.  775; 
4  Yerg.  177;  5  Hump.  423;  2  Green  (Iowa),  206;  7  John, 
465;  1  Bail  S.  C.  136;  8  Scanu  889. 

By  the  Court,  Walu^^ob,  C.  J. : 

The  defendant  was  to  pay  nine  hundred  dollars  at  die 
expiration  of  two  years  from  the  date  of  the  contract,  that 
is,  he  was  to  pay  on  the  24th  of  June,  1873,  or  in  default 
thereof,  he  was  to  reconvey  the  property  purchased.  He 
did  neither,  and  the  action  to  recover  the  money  due  was 
commenced  on  the  26th  day  of  Jime,  1873.  If  the  prom- 
ise upon  his  part  is  to  be  considered  as  a  promise  in  the 
alternative,  he  had  the  election  to  pay  the  price  or  return 
the  property,  but  he  was  bound  to  make  the  election  at  the 
time  when  the  promise  was  to  be  performed,  and  not  hav- 
ing done  so,  the  plaintiff  had  thereafter  an  absolute  ri^t 
to  the  money.  We  do  not  understand  the  defendant  to 
controvert  this  as  being  the  general  rule  of  law  applicable 
to  contracts  in  the  alternative.  The  argument  upon  his 
part,  as  we  understand  it,  is  that  his  right  and  his  conse- 
quent duty  to  return  the  property  arose  only  upon  his  de- 
fault in  the  payment  of  the  money ;  that,  having  the  whole 
of  the  24th  of  June,  1873,  in  which  to  pay  the  money,  he 
was  first  in  default  for  its  non-payment  on  the  25th,  which 
being  an  indivisible  point  of  time,  it  resulted  that  on  the 
next  day,  the  26th,  he  might,  imder  the  terms  of  the  con- 
tract, have  reconveyed  the  property  in  discharge  of  his 
covenant.  But  we  cannot  assent  to  this  view.  As  we  ob- 
served at  the  argument,  it  attributes  too  much  force  to  the 
apparently  casual  expression  "  or  in  default  thereof,"  found 
in  the  contract.  The  prime  object  of  the  agreement  was  a 
sale  for  money,  part  of  which  was  paid  in  hand,  and  the  re- 
mainder to  be  paid  in  two  years  thereafter.  The  obligation 
to  pay  was  not  absolute  upon  the  defendant,  but  in  default 
of  payment ;  that  is,  as  we  interpi-et  the  contract,  instead  of 
payment,  or  in  lieu  of  payment,  the  defendant  might  die- 
charge  himself  by  returning  the  property  purchased,  but  i 


July,  1874.]  People  v.  McCabty.  657 


Point!  decided. 


either  case  he  was  absolutely  bound  to  perfonn  at  the  ex- 
piration of  two  years  from  the  date  of  the  contract 

The  interest  in  the  patent-right  which  was  sold  to  the 
defendant  has  not  been  vested  in  the  plaintiff  by  the  failure 
of  the  former  to  perform  his  contract  The  provision 
found  in  the  contract,  to  the  effect  that  upon  such  failure 
upon  the  part  of  the  defendant,  the  conveyance  should 
thereby  be  "null  and  void,"  was  qualified  by  the  further 
stipulation  that  the  defendant  might,  nevertheless,  sell  the 
interest  within  the  two  years'  time  mentioned  therein,  and 
the  proof  shows  that  he  did,  in  September,  1871,  make  sale 
of  it  to  the  Pacific  Patent  Stave  and  Barrel  Manufacturing 
Company.  It  is  true  that  this  fact  was  made  to  appear 
only  by  a  copy  of  the  instrument  of  conveyance  made  to 
the  company,  but  it  was  not  objected  that  the  instrument 
was  a  copy  merely,  or  was  not  the  best  evidence,  or  that  the 
original  had  not  been  accounted  for.  The  only  "  objection 
taken  was  the  argumentative  one  that ''  it  could  "  not  affect 
the  question  whether  the  defendant  took  anything  by  virtue 
of  his  contract  with  the  plaintiff.''  And  this  objectioDi  if  it 
amoimt  to  one,  was  properly  overruled. 

Judgment  and  order  denying  new  trial  affirmed* 


rilo.  10,068.] 

THE  PEOPLE  V.  THOMAS  MoOARTT. 

CRALunroB  TO  JintOB. —  If  the  proteeotlon,  Ib  b  criminal  cBje,  imbb  tliB  jnrj 

to  the  defendant,  who  deelinea  to  make  any  challenge,  the  proeecntldn 

may   then  Interpoie  b  peremptory  challenge  to  a  Jnror,  before  he  le 

sworn. 
ABBB8T  OF  JoDGMBivT. — A  motlon  iB  arrcst  of  judgment  mast  he  founded 

on  aome  of  the  defects  mentioned  In  section  one  thousand  and  foor  of 

the  Penal  Code. 
VlBDiCT  IK  CniiciNAL  (UsB. —  An  Informal  yerdlct  In  b  criminal  case  Is  snf- 

fldent,  If  It  can  be  clearly  understood  as  being  a  general  verdict  of  gollty 

or  not  guilty. 
IDBM. — ^A  rerdlct  reading,  ''we  the  miderslgned,  jurors,  find  a  rerdlct  of 

murder  In  the  second  degree,"  Is  a  good  Tcrdlct  of  guilty  at  the  crime 

of  murder  In  the  second  degree. 


MM  People  v.  MoCabty.  [Sup,  Ct. 


Opinion  of  th«  Coort 


Appeal  from  the  Dietrict  Court,  Eighteenth  Judicial  Dis- 
trict, County  of  San  Diego. 

The  defendant  was  indicted  for  the  crime  of  murder.  He 
moved  that  the  judgment  be  arrested,  because  he  had  not 
been  found  guilty  by  the  jury,  and  because  the  jury  had 
found  him  not  guilty,  and  the  verdict  had  been  rendered  by 
a  jury  of  ona    The  Court  below  denied  the  motion. 

Wallace  Leach  and  Levi  Chase,  for  the  Appellant,  aigued 
that  it  was  the  duty  of  the  People  to  have  exercised  their 
right  of  peremptory  challenge  first,  and  that  not  having 
exercised  it,  they  had  thereby  waived  their  right  to  make  a 
peremptory  challenge.  They  also  argued,  that  the  verdict 
did  not  support  the  judgment,  and  cited,  Penal  Code,  sec- 
tions one  thousand  one  hundred  and  fifty  and  one  thousand 
one  himdred  and  fifty-one;  that  the  verdict  did  not  con- 
tain the  defendant's  name,  except  in  the  title,  and  that  it 
was  the  verdict  of  one  man,  because  it  read  "  we  the  jurors,'* 
and  was  signed  by  only  one  of  the  jury. 

John  L.  Love,  Attorney-General,  for  the  People,  aigued 
that  the  right  to  a  peremptory  challenge  was  only  lost  when 
the  juror  was  sworn,  and  cited  section  one  thousand  and 
sixty-eight  of  the  Penal  Code;  and  that  the  motion  in  ar- 
rest of  judgment  was  properly  denied,  and  cited  sections 
one  thousand  one  hundred  and  eighty-five,  one  thousand 
one  himdrred  and  eighty-six  and  one  thousand  and  four  of 
the  Penal  Code.  He  also  argued  that  the  verdict  was  a 
good  verdict  of  guilty,  and  cited  section  one  thousand  one 
himdred  and  sixty-one  of  the  Penal  Code,  and  that  it  must 
be  construed  by  our  penal  statutes  and  not  by  the  common 
law. 

By  the  Couet  : 

1.  There  was  no  error  in  allowing  the  prosecution  to  in- 
terpose a  peremptory  challenge  to  one  of  the  jurors  before 
he  had  been  sworn.  The  prosecution  had  passed  the  panel 
to  the  defendant,  who  had  declined  to  make  any  challenge, 


J\ily,  1874.]  FxoPLx  v.  MoCabtt.  659 


Opinion  of  tho  Court 


and  thereupon  the  prosecution  were  permitted  to  interpose 
a  peremptory  challenge  to  one  of  the  panel.  The  prosecu- 
tion had  not  accepted  the  jurors  by  merely  passing  them  to 
the  defendant  for  examination;  nor  had  the  jiuy  been 
sworn,  and  the  peremptory  challenge  was  in  fact  interposed 
first  by  the  People,  in  accordance  with  section  one  thou- 
sand and  eighty-eight  of  the  Penal  Code. 

2.  The  argument  of  counsel  for  the  prisoner  does  not 
refer  us  to  any  portion  of  the  voluminous  statements  of  the 
evidence  in  the  record  supposed  to  present  the  point  that  the 
verdict  is  not  supported  by  the  evidence,  and  our  own  exami- 
nation has  not  enabled  us  to  discover  anything  in  support  of 
the  position* 

3.  The  motion  in  arrest  of  judgment  was  properly  over- 
ruled, because  it  was  not  founded  on  any  of  the  defects 
mentioned  in  section  one  thousand  and  four  of  the  Penal 
Code.    (People  v.  Fair,  48  Cal.  187.) 

4.  The  last  point  relied  on  is  based  upon  a  supposed  de- 
fect in  the  form  of  the  verdict  as  rendered.  The  verdict 
entitled  of  the  action,  was  as  follows:  "We,  the  under- 
signed jurors,  find  a  verdict  of  murder  in  the  second  d^ree. 
A.  J.  Chase,  foreman;*'  and  this  verdict,  upon  being  re- 
corded, was  read  to  the  jury,  and  each  of  the  jurors  an- 
swered that  it  was  his  verdict.  The  Penal  Code  contains  a 
form  of  the  general  verdict  to  be  rendered  by  the  jury  upon 
a  plea  of  not  guilty,  and  defines  the  import  of  a  verdict 
when  found  in  accordance  with  the  form  there  given.  But 
an  adherence  by  the  jury  to  the  form  of  the  verdict  there 
given  is  not  made  essential  by  the  statute ;  a  mere  departure 
from  such  form  does  not,  of  itself,  vitiate  the  verdict  (sec- 
tion one  thousand  four  hundred  and  four) ;  and,  under  sec- 
tion one  thousand  one  hundred  and  sixty-one  of  the  same 
Code,  an  informal  verdict  is  sufficient,  if  it  can  be  clearly 
understood  as  being  a  general  verdict  of  guilty  or  not 
guilty.  There  is  no  difficutly  in  understanding  the  verdict 
rendered  here  as  being  a  verdict  that  the  defendant  is 
guilty  of  the  crime  of  murder  in  the  second  degree  charged 
in  the  indictment. 

Judgment  and  order  affirmed.    Remittitur  forthwith. 
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[Mo.  4.110.] 

THE  PEOPLE  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  t;.  BARTLETT  DOE  and  J.  S.  DOE. 

OoM LAiNT  FOB  BTsnT  ASBBBSMBifT. —  The  Complaint,  In  an  action  to  enforce 
a  lien  for  a  atreet  asiessinent  In  San  Frandico,  moat  ayer  tbat  the  de> 
fendanta  are  the  ownen  of,  or  hare  tome  Inteieat  la  the  land  Bought  to 
be  cliarged  with  the  alleged  Uen. 

Appeal  from  the  District  Court^  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

Action  to  enforce  an  alleged  lien  on  a  lot  in  San  Fran- 
cisco, for  the  improvement  of  the  street  on  which  the  lot 
fronted.  The  complaint  failed  to  aver  that  the  defendants 
owned,  or  had  any  interest  in  the  lot,  or  that  the  assess- 
ment was  against  them ;  but  alleged  that  the  assessment  was 
against  the  lot.  The  defendants  demurred  to  the  complaint ; 
the  Court  sustained  the  demurrer,  and  the  plaintiff  declin- 
ing to  amend,  judgment  was  rendered  for  the  defendants. 

The  plaintiff  appealed. 

W.  C.  Burnett  and  E.  F.  Preston,  for  the  Appellant 

The  complaint  is  drawn  in  conformity  with  the  provisions 
of  the  statute.  Statute  1869-70  (Sec  9,  p.  899)  providing 
the  form  of  the  complaint  in  this  class  of  actions.  Let  us 
examine  the  requirements  of  the  statute^  and  compare  the 
allegations  of  the  complaint  therewith : 

^'  In  bringing  an  action  to  recover  street  assessments, 
the  complaint  need  not  show  any  of  the  proceedings  prior 
to  the  issuance  of  the  assessment  diagram  and  certificate, 
but  it  shall  be  held  legally  sufficient  if  it  shows  the  title  of 
the  Court  in  which  the  action  is  brought;  the  parties 
plaintff  and  defendant;"  "the  date  of  the  issuance  of  the 
assessment ;"  "  the  date  of  the  recording  thereof ;"  "  the 
book  and  page  where  recorded ;"  "  a  general  statement  of  the 
work  done ;"  "  a  description  of  the  lot  or  lots  sought  to  be 
charged  with  the  assessment ;"  "  the  amount  assessed 
thereon ;"  "  that  the  same  remains  unpaid/'  ^  and  the 
proper  prayer  for  relief." 
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Theodore  H.  Hittel,  for  the  Bespondents. 

The  only  ground  upon  which  appellant  relies  for  a  re- 
versal of  the  judgment  is,  ^'  that  every  requirement  of  the 
law  is  answered  by  the  allegations  of  the  complaint.''  Our 
reply  is  twofold:    * 

1st  That  the  complaint  is  not  sufficient  under  the 
statute;  and, 

2d.  That  if  the  statute  authorized  such  a  complaint  it 
would  be  unconstitutional. 

The  law  under  which  the  suit  was  commenced  (Stats. 
1869-70,  898,  Sec.  9)  provides  that  actions  for  the  collec- 
tion of  delinquent  street  assessments  shall  be  brought  in 
the  name  of  The  People  of  the  City  and  County,  etc,  "  and 
against  the  owners  and  all  persons  having  any  interest 
therein;'*  in  other  words,  it  prescribes  who  the  parties, 
plaintiff  and  defendant,  are  to  be.  It  also  requires  the 
complaint,  among  other  things,  '^  to  show  the  parties  plaint- 
iff and  defendant," — that  is,  as  we  contend,  to  show  by 
proper  averments  who  are  the  owners  and  parties  inter- 
ested. Such,  and  such  only,  can,  under  the  statute,  be 
parties  defendant,  and  such  the  statute  expressly  requires 
to  be  "  shown." 

The  complaint  here  professes  in  the  caption  to  be  against 
"  Bartlett  Doe  and  J.  S.  Doe  et  dL/*  and  in  the  body  to  be 
against  "  defendants  Bartlett  Doe  and  J.  S.  Doe."  There 
is  no  allegation  that  they  or  either  of  them  own  the  prop- 
erty, or  have  or  ever  had  any  interest  in  it 

By  the  Coubt: 

We  think  tliat  in  proceedings  to  recover  upon  a  street 
assessment,  it  is  necessary  that  the  complaint  should  allege 
that  the  defendants  are  the  owners,  or  have  some  interest 
in  the  premises  sought  to  be  charged  with  the  alleged  lien* 
By  the  thirteenth  section  of  the  Act,  it  is  expressly  pro- 
vided in  terms  that  actions  for  the  collection  of  any  delin- 
quent street  assessment  shall  be  brought  ♦  *  ♦ 
*'  against  the  owners  and  all  persons  having  any  interest 
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therein;"  and  unless  the  defendants  are  alleged  to  be  pei^ 
sons  of  that  character,  there  would  appear  to  be  no  reason 
to  implead  them  as  defendants,  and  no  authority  to  enforce 
the  lien  in  the  absence  of  the  real  parties  in  interest 
Judgment  affirmed* 


[No.  4.104.1 

THOMAS  HL  HEERMANR  tr,  E.  tt   SAWYER  aot 

ISAIAH  HANSCOM. 

Bamiro  Asidb  a  Dbtauia. —  An  order  letting  aelde  a  default  and  Jadgment 
muit  preecrlbe  tbe  pajment  of  the  preyloaa  eoati,  aa  a  condition  pre> 
eedent 

Appkat.  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict>  City  and  County  of  San  Francisco. 

The  plaintiff  recovered  a  judgment  against  the  defendants 
by  default  They  moved  to  set  aside  the  default^  and  the 
Court  made  an  order  setting  it  aside^  but  the  order  did  not 
prescribe  the  payment  of  costs  as  a  condition*  The  plaint- 
iff appealed. 

McElraih  dk  Oament  and  Alex.  OampheU,  8r.,  for  the  Ap- 
pellant 

A.  Campbell,  tor  the  Bespondenta. 

By  the  Court,  Waixaob,  C.  J. : 

The  order  setting  aside  the  default  and  judgment  is 
erroneous  for  the  reason  that  payment  of  previous  costs  is 
not  imposed  upon  the  defendant  as  a  condition  of  setting 
aside  the  judgment  The  four  hundred  and  seventy-third 
section  of  the  Code  of  Civil  Procedure  (which,  in  diis  re- 
spect, is  a  copy  of  the  sixty-eighth  section  of  the  former 
Practice  Act,)  provides  that  a  default  may  be  relieved 
against  ^^  upon  such  terms  as  may  be  just,  and  upon  payment 
of  costs ;"  and  it  has  always  been  held  here  that  the  imposi- 
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tion  of  costs  upon  the  moving  party  was  indispensable  to 
the  validity  of  the  order  opening  the  default.  (People  v. 
O'Connell,  23  CaL  281 ;  Eqw  v.  Independence  Co.  29  Id.  72 ; 
Bailey  v.  Taafe,  Id.  422.)  This  view  renders  it  unneces- 
sary to  consider  the  points  presented  by  counseL  On  the 
return  of  the  case  the  Court  below  can,  of  course,  rehear 
the  application  upon  the  moving  papers,  and  upon  such 
other  and  further  showing  as  it  may  permit  to  be  made. 
Order  reversed. 


[No.  4,884.1 

TEMPLETON  v.  COBUKN. 

F1IANCHI8B  TO  CONSTRUCT  A  Whabf. — ^An  tLppWcAtifm  to  the  Board  of  Bv- 
penrlBori  for  a  franchise  to  construct  a  wharf  In  accordance  with  the 
provisions  of  the  Act  of  ICarch  1,  1870^  most  partleolarlj  describe  the 
locality  of  the  wharf. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  County  of  San  Mateo. 

The  action  was  brou^t  to  condemn  certain  lands  owned 
by  the  defendants  to  the  use  of  a  wharf  and  chute,  to  con- 
struct which  the  plaintiffs  alleged  that  they  were  possessed 
of  a  franchise  granted  by  the  Board  of  Supervisors  of  San 
Mateo  County.  The  defendants,  in  their  answer,  denied 
that  the  plaintiffs  were  the  owners  of  any  franchise.  At 
the  trial  it  appeared  that  the  plaintiffs  had  presented  a  peti- 
tion to  the  Board  of  Supervisors,  in  which  they  asked  for  a 
franchise  "to  build  a  wharf  and  chute,  not  to  exceed 
seventy-five  feet  in  width,  and  to  be  located  on  the  north- 
east quarter  of  section  three,  in  township  nine  south,  range 
five  west,  Mount  Diablo  meridian,  in  said  coxmty,  near 
what  is  known  as  Pigeon  Point  shipping-place,  commenc- 
ing at  tide-water,  near  the  bluff,  at  said  shipping-place,  and 
extending  in  a  southeasterly  direction  over  the  overflowed 
and  submerged  lands  of  this  State  to  navigable  water  in  the 
Pacific  Ocean,  a  distance  that  will  not  interfere  with  free 
navigation,  and  to  use  the  same  for  a  term  of  twenty  years, 
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together  with  the  further  right  to  keep  unencumbered  a 
strip  of  the  overflowed  and  submerged  land  on  each  side  of 
said  wharf  and  chute  of  one  hundred  and  fifty-five  feet  in 
width  from  high-water  mark  to  navigable  water^  to  be  used 
for  the  purpose  of  landing,  loading  and  unloading  of  water 
crafts  for  the  same  number  of  years."  In  October,  1870, 
the  Board  made  an  order  granting  the  prayer  of  the  peti- 
tion, and  describing  the  location  of  the  wharf  in  the  same 
language  as  that  used  in  the  petition.  Judgment  was  ren- 
dered in  favor  of  the  plaintiffs;  the  defendants  moved  for  ft 
new  trial,  which  was  refused,  and  they  appealed  from  the 
judgment  and  from  the  order  denying  the  new  trial. 

The  Act  of  March  1,  1870,  under  which  the  plaintiffs 
applied  for  their  franchise,  in  section  two,  contains  the  fol- 
lowing provision:  ^^  Persons  desiring  to  build  wharves, 
chutes  and  piers  on  the  overflowed  and  submerged  lands  of 
this  State  shall  make  a  plan  of  the  wharf,  chutes  and  piers 
they  desire  to  build,  and  of  the  land  within  three  hundred 
feet  of  such  proposed  wharf,  chutes  and  piers,  with  the 
names  of  the  owners  or  claimants  of  sudi  lands,  and  the 
names  of  the  waters  into  which  such  wharf,  chutes  and 
piers  proposed  to  be  extended  written  thereon;  and  shall 
also  make  and  sign  an  application  to  the  Board  of  Super- 
visors of  the  county  in  which  the  location  is  situated,  for  a 
grant  of  such  franchise,  in  which  application  the  locality  of 
the  wharf,  chutes  and  piers  proposed  to  be  built  shall  be 
particularly  described,  and  the  time  named  when  the  ap- 
plication shall  be  made.''    (Stats.  1869-70,  p.  626.) 

Williams  &  Thornton,  for  Appellants. 

The  plaintiffs  have  no  franchise  to  build  a  wharf  and 
chute.  The  application  to  the  Board  of  Supervisors  was 
insujBScient  to  give  the  Board  jurisdiction  to  grant  the  fran- 
chise, in  that  it  failed  to  describe  the  location  of  the  wharf 
and  chute  with  the  particularity  required  by  the  statute. 
(Stats.  1869-70,  p.  626.) 

Charles  N.  Fox,  for  Respondents. 

The  application  describes  the  location  to  be  on  tiie 
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northeast  quarter  of  section  three^  **  near  what  is  known  as 
Pigeon  Point  shipping^place^  commencing  at  tide-water  near 
the  bluff  of  said  shipping-place."  That  is  a  description  of 
the  location  bj  reference  to  visible  monuments,  fixed,  de- 
finite and  certain,  easily  ascertained,  and  to  which  any 
erroneous  description  by  imaginary  boundaries  and  false 
calls  must  yield.  (Vance  v.  Fore,  24  CaL  485;  Beed  v. 
Spicer,  27  Cal.  57 ;  Reamer  v.  Nesmith,  84  CaL  624 ;  Piper 
V.  True,  86  CaL  606 ;  MiUa  v.  Lux,  45  CaL  278.) 

The  CouBT  reversed  the  judgment  and  directed  that  the 
action  be  dismissed  on  the  ground  that  the  application  did 
not  describe  the  location  of  the  wharf  and  chute,  with  the 
degree  of  particularity  required  by  section  two^  of  the  Act 
of  March  1,  1870.    (Stats.  1869-70,  p.  626.) 


[No.  4,8S8.] 

PENNINGTON  v.  BAEHR 

Biomiro  bt  Pbihtu)  Fac  Simili. —  Conponi  of  tMmdt  wulj  bo  ilciied  !qr  a 
printed  fae  HmUe  of  the  mtker*i  avtograph,  adopted  hj  the  maker  for 
that  pnrpooe,  though  not  ezprenly  aothorlaed  bf  atatota. 

Appuoation  for  a  writ  of  mandate  to  require  the  respond- 
ent, as  State  Treasurer,  to  pay  the  interest  on  certain  bonds, 
as  evidenced  by  coupons  attached  thereto.  In  pursuance 
of  law,  a  levee  district  was  organized  in  Sutter  county,  in 
the  year  1871,  and  designated  Levee  District  No.  5.  There- 
after, works  of  reclamation  were  commenced  and  carried 
on  in  the  district  and  large  expenditures  of  money  were 
thereby  made,  amounting  to  five  hundred  thousand  dollars, 
for  which  warrants  were  duly  issued.  Under  the  Act  of 
March  80,  1872,  *^  To  provide  for  funding  the  indebtedness 
of  the  reclamation  and  levee  districts  of  the  State  "  (Stat. 
1871-2,  p.  835),  the  warrants  so  issued  were  funded  in  bonds 
of  the  district  of  five  hundred  dollars  each,  bearing  interest 
at  the  rate  of  eight  per  cent  per  annum,  payable  on  the  first 
day  of  January  and  July  of  each  year.    The  bonds  were  prop- 
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erlj  numbered,  dated  and  sealed,  and  were  signed  bj  the 
Reclamation  Fund  Commissioners^  as  provided  in  the  said 
Act,  and  had  coupons  for  the  interest  attached  to  each 
bond.  The  President  of  the  Fund  Commissioners  caused 
a  fckc  simile  of  his  autograph  to  be  printed  on  the  coupons, 
and  adopted  the  printing  as  his  signature,  instead  of  writr 
ing  his  name  with  his  own  hand.  The  bonds  so  issued 
were  received  by  the  creditors  in  satisfaction  of  the  war- 
rants held  bj  them.  By  the  Act  of  March  25,  1872, 
amendatory  of  the  Act  of  1872,  supra  (Stats.  1873-4, 
p.  585),  it  was  provided  that  the  assessments  collected  for 
the  payment  of  the  principal  and  interest  of  the  bonds 
should  be  paid  to  the  State  Treasurer,  in  the  same  manner 
as  other  taxes,  to  constitute  an  interest  and  sinking  fund, 
from  which  the  State  Treasurer  was  authorized  and  directed 
tx>  pay  the  interest  and  principal  of  the  bonds  as  they  be- 
come due. 

The  petitioner,  being  the  holder  of  a  bond  on  which  the 
interest  for  six  months  became  due  July  1,  1874,  presented 
to  the  respondent  the  coupon  representing  the  interest,  and 
requested  payment  thereof,  there  being  sufficient  money  in 
the  fund  for  that  purpose.  The  respondent  refused  to 
make  the  payment,  on  the  ground  that  the  name  of  the 
President  of  the  Fund  Commissioners  had  been  printed 
upon  the  coupon,  and  not  written  with  his  own  hand. 
Thereupon  the  petitioner  made  this  application. 

7.  8.  Belcher,  for  the  Petitioner,  argued  that  the  fac 
simile,  having  been  printed  by  direction  of  the  President 
of  the  Fund  Commissioners,  and  adopted  by  him  as  his 
signature,  was  a  legal  signing  of  the  coupon.  He  cited 
Davis  V.  Shield,  26  Wend.  352 ;  James  v.  Patton,  6  N.  Y.  (2 
Seld.)  13;  Miller  v.  PiUiton,  4  Edw.  102;  Benjamin  on 
Sales,  191-2;  3  Phillips  on  Ev.  (4  Am.  ed.),  371;  Brown 
on  Stat  of  Frauds,  sec.  356.  He  also  referred  to  the  cus- 
tom of  signing  the  coupons  of  railroad  bonds  and  other 
bonds,  bank  notes  and  the  United  States  legal  tender  notes 
by  printed  fac  simile, 

Attomeff-Oeneral  Love,  for  Bespondent,  contended  that 
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to  constitute  a  legal  signature,  there  must  be  an  actual  writ- 
ing of  the  name  of  the  signer;  and  he  referred  to  tlie  defi- 
nitions of  the  words  '^  signature  "  and  ''  to  sign  "  in  the  dic- 
tionaries of  Webster,  Worcester,  Bouvier,  Wharton  and 
BurrilL  A  printed  fac  simile,  he  said,  oould  be  more  easily 
forged  than  an  autograph;  and  such  a  signature  would  be 
no  more  protection  than  no  signing  at  all*  He  contended 
that  a  fac  simile  could  not  be  adopted  as  a  signature  with- 
out express  authority  of  law,  and  that  in  the  instances  re- 
ferred to  by  counsel  for  petitioner,  the  legal  tender  notes 
and  bank  notes,  the  statute  had  authorized  the  use  of  the 
fac  simile* 

The  Cou&T  ordered  the  mandamus  to  laaoe  as  prayed 
for. 


[No.  M09.] 

DINAN  V.  STEWART, 

Nonci  or  AFraAth—- A  Botlee  of  appeal  gtven  before  July  1»  1874,  waa  m* 

qnlred  to  be  filed  on  the  same  day  It  waa  eerred. 
iBfBM.^- The  qneatlon  whether  the  amendmflnt  to  section  nine  handred  and 

forty  of  the  Code  of  Clyll  Procedure,  which  went  Into  effect  July  1« 

1874,  changed  the  mle  In  thla  reepect,  not  decided. 
Disicissiii  ow  AM  Appbal. —  If  an  appeal  la  Ineffectnal  from  failure  to  file 

and  eerre  the  notice  on  the  same  day*  a  motion  to  dlamiai  the  lame  will 

be  denied. 

Motion  to  dismiss  an  appeal,  on  the  oertificate  of  the 
Olerk  below,  from  a  failure  to  file  the  transcript  within  the 
time  required  bj  the  rules  of  the  Court 


By  the  Court,  Wallace,  C.  J, : 

It  appears  by  the  oertificate  of  the  Clerk  of  the  Court 
below,  filed  here  in  support  of  the  motion  to  dismiss  the 
appeal,  that  the  notice  of  appeal  was  filed  on  the  28th  day 
of  April,  1874,  but  was  not  served  on  the  respondent'!  at- 
Qomey  until  the  Ist  day  of  May,  1874. 
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In  Golumbet  v.  Pacheco  (46  Cal.  650),  we  held  that,  under 
section  nine  hundred  and  forty  of  the  Code  of  Civil  Proce- 
dure, it  was  necessary  to  the  taking  of  an  appeal,  that  the 
filing  and  service  of  the  notice  should  be  effected  on  the 
same  day.  It  appearing,  therefore,  that  no  appeal  has 
been  taken  in  this  case,  the  motion  to  dismiss  the  appeal 
must  be  denied* 

The  amendment  to  section  nine  hundred  and  forty  of  the 
Code  of  Civil  Procedure,  if  it  changed  the  rule  in  this  re- 
spect, did  not  take  effect  until  July  1, 1874|  aikd^  therefore, 
does  not  apply  to  this  case, 
denied* 


[No.  4,048.] 


JOHN  F.  CUTTER  v.  M,  J.  HARDY,  0.  P.  MOOR- 
MAN,  SUSAN  E.  HARDY,  LUCY  F.  CUTTER, 
KATE  R  GAGE,  0.  M.  GAGE,  MARY  O.  CUT- 
TEE,  WILLIAM  P.  CUTTER  ato  SALUE  H. 
CUTTER. 

OoNBTSUcnoir  or  Will. —  C,  In  hli  will,  derlted  a  portion  of  ills  property 
to  tmitees  In  tmtt,  to  be  held  and  managed  for  the  heneflt  of  a  son.  In 
aaeh  manner  aa  the  tmateea  ehonld  Judge  for  the  Interett  of  the  «m; 
and  to  pay  over  to  the  ion  ench  part  of  the  Income  aa  they  might  think 
best,  nntU  he  arrlyed  at  the  age  of  thirty  years,  and  then.  If  they 
thought  he  possessed  snch  habits  of  pmdenee  and  economy  as  to  ren- 
der It  proper,  to  transfer  It  to  him,  bat  otherwise  to  retail  It  In  trust, 
and  still  manage  It  for  his  benefit;  and  at  his  decease.  If  still  In  their 
hands,  to  transfer  It  to  his  belts: 

Beld,  that  the  son,  by  the  deylse,  took  no  Interest  In  the  properly 
which  he  eonld  assert  In  an  action  against  the  trustees,  eyen  after  he 
arrived  at  the  age  of  thirty  years,  and  that  the  title  to  the  property 
Tested  In  the  trustees. 

Held,  farther,  that  the  trust  was  TaUd  In  law,  and  that  Its  darattoa 
could  not  extend  beyond  the  life-time  of  the  son,  and  might  terminate 
sooner.  If,  In  the  opinion  of  the  tmstees.  It  waa  prudent  to  tranafer 
the  property  to  the  devisee. 

Appeal  fram  the  District  Court,  Twelfth  Judicial  Dis- 
trict, Cily  and  Countj  of  San  Francisco. 
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John  H.  Cutter^  a  resident  of  New  Hampshire^  was,  and 
had  been  for  many  years,  the  owner  of  a  trade-mark  used 
to  designate  a  certain  brand  of  Bourbon  Whisky,  which 
was  sold  by  him  throughout  the  United  States.  On  the 
29th  day  of  October,  1859,  he  made  a  will,  in  which  he 
nominated  executors,  and  also  appointed  three  trustees. 
After  several  special  devises,  he  made  the  following  general 
devise : 

'^  All  the  rest,  residue  and  remainder  of  my  estate,  per- 
sonal, real  and  mixed,  I  give,  devise  and  bequeath  in  man- 
ner following,  to  wit:  two  nineteenths  thereof  to  my  son, 
William  P.  Cutter,  his  heirs  and  assigns  forever;  fifteen 
nineteenths  thereof  to  my  five  daughters,  each  an  equal  pro- 
portion, and  to  their  heirs  and  assigns  forever ;  and  the  other 
two  nineteenths  thereof  to  my  said  trustees,  in  trust,  to  be 
held,  invested  and  managed  for  the  benefit  of  my  son,  John 
F.  Cutter,  in  such  manner  as  they  shall  judge  to  be  most  for 
the  interest  of  my  said  son,  imtil  he  shall  arrive  at  the  age 
of  thirty  years,  and  to  pay  over  to  him  or  expend  for  him 
the  income,  or  such  part  thereof  as  said  trustees  shall  deem 
necessary  or  suitable  until  he  shall  arrive  at  the  age  of 
thirty  years;  and  then  I  desire  and  direct  my  said  trustees 
to  pay  over  and  transfer  to  him  the  said  two  nineteenths, 
and  the  increase,  if  any  thereof,  if  in  their  judgment  and 
belief  the  said  John  shall  be  in  a  condition,  and  possess 
such  habits  of  industry,  prudence  and  economy,  as  to  ren- 
der it  suitable,  proper  and  expedient  that  he  shall  have  the 
control  and  management  of  his  own  property,  to  hold  to 
said  John,  his  heirs  and  assigns;  but  if  my  said  trustees 
should  be  of  a  different  opinion  and  belief,  I  hereby  order 
and  direct  them  to  retain  the  said  share  of  the  said  John, 
still  in  trust  for  him,  and  the  same  to  invest  and  husband, 
and  of  the  income,  principal  and  estate  to  pay  to  him  and 
transfer  to  him,  in  part  or  wholly,  as  they  shall  judge  to  be 
for  the  best  interest  of  my  said  son,  in  accordance  with  jus- 
tice and  prudence,  and  considering  his  habits,  capacity  and 
prospects  in  life.  The  foregoing  portion,  put  in  trust  for 
my  said  son,  John  F.,  is  for  him,  his  heirs  and  assigns, 
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subject  to  the  trust;  and  at  his  decease,  if  still  in  the 
hands  of  the  trtistees,  to  be  paid  and  transferred  to  his 
heirs  and  legal  assigns* 

"  I  empower  the  survivor  or  survivors  of  my  said  trus- 
tees, to  act  in  all  the  matters  of  trust  herein  contained,  if 
any  one  or  more  of  them  shall  decease. 

^'  In  testimony  whereof,  I  hereunto  set  my  hand  and  seal, 
and  publish  and  declare  this  to  be  my  last  will  and  testa- 
ment, in  the  presence  of  the  witnesses  named  below^  this 
29th  day  of  October,  in  the  year  of  our  Lord,  1859. 

"  JOHN  H.  CUTTER,  [sesai.]'' 

The  testator  died  on  the  7th  day  of  July,  1860.  The 
plaintiff  was  twenty-two  years  old  at  the  time  of  the  deatli 
of  his  father,  and  was  thirty-three  years  old  when  this  suit 
was  commenced,  to-wit:  in  1871.  The  will  was  probated 
and  letters  issued  to  the  executors,  and  the  administration 
was  closed,  and  the  executors  discharged,  before  this  action 
was  commenced.  The  plaintiff  averred  in  his  complaint 
that  defendants  Hardy  and  Moorman  were  the  trustees  ap- 
pointed in  the  will;  that  the  trade-mark  was  a  part  of  th( 
assets  of  the  estate,  and  that  the  trustees  had  seized  on  the 
trade-mark,  and  had  been,  since  the  death  of  the  testator, 
and  then  were,  using  the  same,  and  that  they  excluded  him 
from  all  profits  arising  from  the  enjoyment  of  it,  and  were 
appropriating  to  their  own  use  the  profits  arising  there- 
from, and  that  the  annual  profits  arising  from  the  use  of  the 
same  were  twenty-five  thousand  dollars.  He  asked  that 
said  defendants  account  to  him  for  two  nineteenths  of  the 
profits  they  had  realized.  The  other  defendants  were  heirs, 
and  were  made  defendants  under  an  allegation  in  the  com- 
plaint that  the  plaintiff  had  requested  them  to  join  with  him 
as  plaintiffs,  and  they  had  refused.  On  the  trial,  when  the 
plaintiff  had  rested,  the  Court  granted  a  nonsuit.  The 
plaintiff  appealed. 

W.  H.  Rhodes,  for  the  Appellant 

The  trust  became  an  executed  one  in  Cutter,  at  the  age 
of  thirty  years.  (2  Wash,  on  Real  P.  p.  436 ;  8d  Ed.  169- 
70;  2  Flint  E.  Prop.  802.) 
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The  executory  devise,  made  dependent  on  the  will  or 
opinion  of  the  trustees,  is  void.  Chitter  took  the  fee,  or  the 
whole  interest  at  the  age  of  thirty  years.  (4  Kent  Com. 
271,  note  a;  Hone  y.  Van  SchaiJe,  7  Paige,  221 ;  20  Wend. 
664;  Totes  v.  Totes,  9  Barb.  S47;  Kevy  v.  Bundle,  16  Barb. 
139.) 

The  direction  for  accumulation  of  the  rents  and  profits  or 
income,  is  void  by  our  statutes.  (1  Civil  Code,  218,  Art 
724,  225 ;  Boynton  v.  Hoyt,  1  Denio,  68.) 

The  trust  would  be  void  at  common  law,  and  executed, 
under  the  Statute  of  Uses,  of  Henry  VIIL  (1  Preston  on 
Estates,  190 ;  1  Home  &  H.  Bep.  889 ;  4  Kent  Com.  804, 
note  c.) 

A.  CampbeU  and  If.  H.  Patterson,  for  the  Bespondents. 


By  the  Coubt  : 

The  answer  denies  that  the  trade-mark  in  controversy 
has,  at  any  time,  been  part  of  the  assets  of  the  estate  of  J. 
H.  Cutter,  deceased,  and  denies  the  allegation  that  the  said 
decedent  bequeathed  any  interest  in  the  trade-mark  to  the 
plaintiff.  Under  the  terms  of  the  will  of  J.  H.  Cutter,  de 
ceased,  the  plaintiff  took  no  interest  in  the  property  capabL* 
of  assertion  in  this  action.  The  title  to  the  two  undivided 
nineteenths  of  the  trade-mark  in  controversy  is  vested  in 
the  trustees  named  by  the  testator.  Nor  can  there  be  any 
doubt  that  the  trust  in  this  respect  is  valid  in  point  of  law. 
Its  duration  cannot,  imder  any  circumstances,  exceed  the 
life-time  of  the  plaintiff;  and  upon  the  happening  of  the 
contingency  named  in  the  will  it  may  terminate  so<  ner. 
For  these  reasons  we  think  that  plaintiff  was  correctly  non- 
raited  at  the  trial,  and  the  judgment  ia  affirmed. 

Bemittitur  forthwith. 
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[No.  2,958.] 

THE   VALLEJO   LAND    ASSOCIATION   17.    ELIAS 

VTERA. 

MOBTOAQB  IN  Fn. — ^A  mortgage  In  fee  la,  for  the  purposes  of  the  statute 
which  proTldes  that  If  any  person  shall  conyey  any  real  estat«  by  con- 
veyance, purporting  to  convey  the  same  In  fee  simple,  an  estate  Babs»- 
quently  acquired  by  the  grantor  shall  pass  to  the  grantee,  a  conveyance 
In  fee. 

DiCBBB  Bnfobcino  HoaTGAOi. —  When  the  mortgage  conveys  the  estate  In 
fee  simple  absolute,  a  decree  enforcing  the  same  Is,  In  effect,  a  decree 
that  the  estate  vested  in  the  mortgagor  at  the  date  of  the  mortgage,  as 
well  as  that  which  shall  at  any  time  come  to  him,  be  sold,  and  the 
8heriff*s  deed  to  the  purchaser  operates  to  transfer  to  such  purchaser 
the  estate  so  directed  to  be  sold. 

8HBBirr*B  Dud  on  Mobtoagb  Salb. —  The  rule  that  a  BherilTs  deed,  de- 
livered upon  execution  sale,  transfers  to  the  grantee  only  such  estate  aa, 
at  the  time  of  sale,  was  held  by  the  defendant  In  the  execution,  has  no 
application  to  a  Sheriff's  deed  made  under  a  decree  enforcing  a  mort- 
gage In  fee. 

B8TOPPBL  BT  MoBTGAGB. — ^A  mortgagor,  who  mortgages  in  fee.  Is  estopped 
from  denying  that  the  estate  mortgaged  was  other  or  less  than  an  estate 
In  fee  simple. 

liBBGEB  OF  Mobtoagb  in  Dbcbbi. — ^A  mortgage,  although  In  some  sense 
merged  in  the  decree,  remains  a  muniment  of  the  title  which  passes  to 
the  purchaser  at  the  mortgage  sale,  to  be  looked  to,  not  only  for  the  pur- 
pose of  ascertaining  the  time  at  which  the  mortgage  Hen  attached,  but 
also  (In  the  absence  of  express  directions  in  the  decree  limltlni^  the 
estate  to  be  sold)  the  estate  conveyed  by  way  of  mortgage. 

Appeai.  from  the  District  Coiirt|  Fifteenth  Judicial  Di^> 
trict,  County  of  Contra  Costa. 

Ejectment  to  recover  about  one  hundred  and  twenty-six 
acres  of  land,  part  of  the  so-called  Suscol  Ranch^  in  the 
county  of  Solano.  M.  G.  Vallejo  claimed  about  eighteen 
leagues  of  land,  called  the  Suscol  Rancho,  under  an  al- 
leged Mexican  grant,  but  the  Supreme  Court  of  the 
United  States,  in  1862,  rejected  the  grant,  and  the  land 
became  a  part  of  the  public  domain.  (See  United  Stcdes 
V.  Vallejo,  1  Black.  641.)  Vallejo,  before  this  rejection, 
had  sold  the  land,  or  a  great  portion  thereof,  to  par- 
ties who  had  enclosed  and  improved  the  same.  Con* 
gress,  on  the  3d  of  March,  1863  (12  U.  S.  Statutes  at  Large, 
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p.  808) 9  passed  an  Act,  by  which  those  who  had  purchased 
from  Vallejo,  or  his  assigns,  were  allowed  to  preempt  and 
purchase  from  the  United  States  the  land  to  the  extent  to 
which  they  had  reduced  the  same  to  possession  at  the  time 
of  the  decision.  The  demanded  premises  were  conveyed 
by  Vallejo  to  J.  B.  Frisbie,  and  by  Frisbie  to  the  defend- 
ant, by  deed  bearing  date  September  1,  1861.  Viera  en- 
tered into  possession,  and  afterwards  preempted  and  pur- 
chased under  said  Act  of  Congress,  and  received  his  patent 
from  the  United  States  in  the  spring  of  1867.  When  Viera 
bought  of  Frisbie,  he  gave  the  latter  a  mortgage,  to  secure 
a  part  of  the  purchase-money.  Frisbie  assigned  the  mort- 
gage to  F.  D.  Atherton,  who,  on  the  19th  day  of  December, 
1862,  obtained  a  decree  enforcing  the  same.  The  decree 
merely  directed  the  Sheriff  to  sell  the  premises,  or  so  much 
thereof  as  might  be  necessary,  with  the  usual  other  clauses 
in  such  decrees.  Under  this  decree,  the  Sheriff  sold,  and 
Atherton  became  the  purchaser,  and  the  Sheriff  gave  him 
a  aeed  on  the  31st  day  of  July,  1866.  Atherton  sold  to 
Frisbie,  October  10,  1865,  and  Frisbie  conveyed  to  the 
plaintiff,  December  1,  1868.  The  plaintiff  was  a  corpora- 
tion. October  2,  1865,  the  defendant  took  a  lease  of  the 
premises  from  Atherton  for  the  term  of  two  years  and 
eleven  months.  He  remained  in  possession  from  the  time 
he  purchased  from  Frisbie.  The  plaintiff  recovered  judg- 
ment and  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

John  Currey  and  M.  A.  Wheatan,  for  the  Appellant. 

The  plaintiff  claims  that  the  title  acquired  by  the  defend- 
ant in  1867,  by  virtue  of  his  patents,  has  passed  to,  and 
vested  in  the  plaintiff  by  operation  of  law,  and  this  on  ac- 
count of  the  mortgage  made  and  foreclosed,  whilst  the  title 
remained  in  the  government. 

It  will  be  admitted,  we  presume,  or  if  it  is  not,  it  is  well 
established  by  authority  in  California,  that  without  our 
statute,  none  of  the  forms  of  conveyance  now  in  use,  unac- 
companied by  covenants  of  warranty,  would  operate  to  pass 
an  after-acquired  title. 
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''  They  pass  only  the  estates  which  are  invested  in  in- 
terest at  the  time,  and  do  not  bind  or  transfer,  by  way  of 
estoppel,  future  or  contingent  estates."  (Clark  v.  Baker, 
14  Cal.  pp.  627,  628,  629,  and  the  numerous  authorities 
there  cited.) 

Here,  the  execution  of  the  mortgage,  its  foreclosure  and 
the  Sheriff's  deed  were  all  before  the  title  was  acquired 
from  the  government.  That  the  mortgage  operated  upon 
whatever  Viera  had  or  owned  in  the  land  at  the  time  it  was 
executed  and  foreclosed,  we  will  not  dispute,  but  that  it 
operated  to  pass  any  title  acquired  subsequently,  and  after 
the  date  of  the  Sheriff's  deed,  we  deny. 

At  the  date  of  the  foreclosure,  Viera  had  no  inchoate 
rights ;  the  Suscol  Act  had  not  been  passed,  giving  him  per- 
mission to  preempt  this  land.  The  foreclosure  was  in  De- 
cember, 1862,  and  the  possession,  by  virtue  of  which  he 
preempted,  was  in  February,  1862,  but  the  right  to  pre- 
empt on  account  of  that  possession  did  not  attadi  until  the 
date  of  the  Suscol  Act,  March  3d,  1863. 

The  thirty-third  section  of  our  Statute  of  Conveyances 
operates  to  pass  an  after-acquired  title  to  the  grants  in  a 
deed  where  the  grantor  purports  to  convey  the  land  in  fee- 
simple  absolute,  not  having  the  legal  estate,  but  afterwards 
acquires  it.  And  we  are  aware  that  this  section  has  been 
construed  to  embrace  a  mortgage  so  far  as  to  prevent  the 
mortgagor  from  setting  up  an  after-acquired  title  to  defeat  the 
enforcement  by  foreclosure  of  the  lien  created  by  the  mort- 
gage. But  it  has  never  been  claimed,  even  so  far  as  we 
know,  that  it  would  prevent  the  mortgagor  from  setting  up 
and  holding  title  acquired  after  foreclosure. 

The  real  question  is,  does  a  Sheriff's  deed,  following  a 
foreclosure  of  a  mortgage,  operate  to  pass  an  after-ac- 
quired title?  That  a  Sheriff's  deed  does  not  pass  an  after- 
acquired  title,  and  that  the  thirty-third  section  of  our 
Statute  of  Conveyances  has  no  application  to  such  a  deed, 
has  been  held  in  several  recent  cases  in  this  Court  {Mord- 
gomery  v.  Whiting,  4  Cal.  293-4 ;  Kenyon  v.  Quinn,  41  Cal. 
326,  and  Emerson  v.  Sansome,  41  Cal.  552.) 

These  cases  establish,  beyond  question,  the  rale  of  this 
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Court  in  reference  to  the  effect  of  a  Sheriff's  deed  or  the 
title  of  a  judgment-debtor,  where  it  follows  a  sale  under 
execution.  The  deed,  in  such  cases,  passes  the  title  held 
bj  the  judgment-debtor  at  the  date  of  the  levy  of  the  exe- 
cution, and  that  acquired  subsequently  and  before  the  sale, 
but  the  judgment-debtor  is  not  precluded  from  afterwards 
acquiring  and  holding  title  adverse  to  that  passed  by  the 
deed. 

But  the  plaintiff  here  assumes  that  a  Sheriff's  deed  follow* 
ing  a  mortgage  and  foreclosure  carries  with  it  something 
more  than  an  ordinary  Sheriff's  deed,  that  it  has  some  pecu* 
liar  attribute  derived  from  the  mortgage  itself.  We  fail  to 
see  the  distinction.  The  sale  is  pr^eded  by  a  lien  created 
by  the  mortgage  in  the  one  case,  and  by  a  lien  created  by  a 
judgment,  duly  docketed,  or  execution  levied  in  the  other 
case;  and  in  neither  case  does  the  lien  operate  to  change 
title  before  the  sale. 

*^  A  mortgage  creates  a  specific  lien  on  the  land  mort- 
gaged, as  a  judgment  duly  docketed,  does  a  general  one,  on 
the  land  of  the  judgment-debtor.  But  the  mortgagee,  as 
such,  has  no  title  to  the  land  mortgaged;  he  has  neither 
jus  in  re  nor  ad  rem,  but  a  mere  security  for  his  debt;  title 
to  the  land,  notwithstanding,  remaining  in  the  mort- 
gagor." (McMilUm  V.  Richards,  9  CaL  409 ;  see,  also,  pp. 
410,  411,  412.) 

'^  The  estate  of  the  mortgagor  and  of  the  judgment-debtor, 
after  the  sale,  stand  upon  the  same  footing.  «  «  * 
The  decisions  as  to  the  estate  of  the  judgment-debtor,  after 
sale,  become,  therefore,  authorities  for  determining  the 
estate  of  the  mortgagor,  after  sale,  under  decree."  (Id. 
412.)  In  both  cases,  the  title,  whatever  it  is,  remains  in 
the  mortgagor  or  judgment-debtor,  imtil  the  deed  passes 
it,  and  it  only  passes  title  then  vested. 

In  8an,  Francisco  v.  Lawton,  (18  Cal.  465,)  the  effect  of  a 
mortgage  upon  an  •  after-acquired  title  is  fully  discussed, 
and  it  is  there  held,  after  reviewing  the  case  of  Clarlc  v. 
Baker,  (14  Cal.)  (Judge  Fieud  wrote  the  opinion  in  both 
cases,)  that  a  mortgage  operates,  except  in  a  single  in- 
stance, only    upon  the    estate    mortgaged,  or  held  by  the 
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mortgagor  at  the  date  of  the  mortgage.  The  exception 
is,  where  the  mortgagor,  after  the  execution  of  the  mort- 
gage, but  before  foreclosure,  acquires  additional  title, 
which  inures,  by  way  of  estoppel,  to  the  benefit  of  the 
mortgagee;  and,  in  that  case,  the  sale  under  the  foreclosure 
decree,  passes  the  title  to  the  same  extent  as  if  originally 
held  by  the  mortgagor. 

Indeed,  so  far  as  we  have  been  able  to  learn,  it  has 
never  before  been  claimed  in  this  Court  that  a  mortgage  or 
decree,  and  foreclosure  under  it,  could,  by  any  possibilily, 
pass  any  title  not  in  the  mortgagor  at  the  time  of  foreclos- 
ure and  date  of  the  Sheriff's  deed. 

The  very  able  counsel  who  argued  the  case  of  Clark  v. 
Baker,  in  this  Court,  whilst  contending  for  the  doctrine 
that  the  mortgage  operated  to  convey  an  after-acquired 
title,  say,  "  if  obtained  before  foreclosure,"  thereby  show- 
ing that  they  did  not  even  pretend  that  such  would  be  die 
case,  if  the  title  had  been  acquired  subsequent  to  fore- 
closure and  sale.    (14  CaL  p.  621.) 

There  is  no  warranty  of  title  in  the  mortgage.  {Pedbody 
v.  Phelps,  9  Cal.  228.)  "What  is  sold  is  not  the  interest 
of  the  mortgagee,  but  the  estate  of  the  mortgagor."  (Haffley 
V.  Maier,  13  Cal.)  "Where  a  decree  of  foreclosure  is 
rendered,  the  contract  ceases,  being  merged  in  the  decree." 
(Aldrich  v.  Sharp,  8  Scam.  261 ;  Wayman  v.  Cochrane,  25 
HI.  152;  Hobby  v.  Pemberton^  Dudl.  Geo.  212.) 

W.  H.  WeUs,  8. 0.  Eilbom  and  Beatty  &  Denson,  for  the 
Bespondent 

The  mortgage  in  this  case  purports  to  convey  the  land  in 
dispute  in  fee  simple  absolute,  with  an  ordinary  defeasance, 
as  is  usual  in  mortgages.  Under  the  terms  of  this  mort- 
gage any  after-acquired  title  (if  indeed  Viera  did  not  at  the 
time  have  title)  would  pass  to  the  moiitgagee  or  the  person 
purchasing  at  the  mortgage  sale.  (See  Clark  v.  Baker,  14 
Cal.  618.) 

This  mortgage,  by  operation  of  law,  is  a  mortgage  with 
full  warranty  of  title.    And  the  warranty  in  the  mortgag  * 
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is,  according  to  the  decision  in  the  above  quoted  case,  to 
have  the  same  effect  as  if  in  a  deed.  But,  says  the  appel- 
lant, this  implied  warantee  is  to  have  full  and  complete 
effect  as  long  as  the  mortgage  is  in  force;  but  when  the 
mortgage  is  merged  in  a  judgment  and  sale,  then  the  war- 
ranty ceases  to  have  any  operation.  In  effect,  when  a  mort- 
gagor warrants  the  title  to  land  he  is  mortgaging,  he  only 
warrants  the  title  for  his  own  benefit,  not  that  of  the  mort- 
gagee. As  long  as  the  title  is  in  the  mortgagor  the  war- 
ranty is  good.  When  the  mortgagee  enforces  his  lien  and 
vests  the  title  in  himself  by  purchase  at  Sheriff's  sale,  the 
covenant  is  gone.  This  doctrine  is  certainly  a  novel  one. 
It  is  the  case  of  a  man  making  a  deed  of  warranty  directly 
to  himself.  '^  I,  A.  B.,  bargain,  sell  and  convey  Black  Acre 
to  myself;  covenant  with  myself  to  warrant  and  defend 
the  title  in  myself  forever;  but  upon  express  condition  that 
this  covenant  shall  not  run  with  the  land  to  any  holder  by 
descent  or  purchase  from  myself.''  The  value  of  such  a 
deed  we  arc  unable  to  appreciate. 

Whatever  covenants  of  warranty  are  contained  in  a  mort- 
gage pass  under  a  decree  of  foreclosure  to  the  purchaser  at 
Sheriff's  sale,  whether  that  purchaser  be  the  mortgagee  or 
another.  {Andrus  v.  Walcot,  16  Barb.  21 ;  McCrady  v.  Bris- 
lain,  13  Ind.  193;  Tufis  v.  Andrus,  1  N.  &  McO.  104;  8 
Pick.  647.) 

By  the  Court,  Wallaob,  0.  J. : 

The  action  is  ejectment,  and  the  premises  sued  for  are  a 
portion  of  the  Suscol  Banch.  The  asserted  legal  title  of 
the  plaintiff  originates  in  a  Sheriff's  deed,  delivered  in 
1865  to  a  purchaser  at  a  judicial  sale  held  upon  a  decree  of 
foreclosure,  regularly  entered  in  an  action  instituted  against 
the  defendant  here.  The  decree  was  founded  upon  a  mort- 
gage deed  executed  by  the  defendant  to  Frisbie  in  1861,  to 
secure  a  balance  of  unpaid  purchase-money  —  the  defendant, 
at  the  time,  receiving  from  the  mortgagee  a  conveyanoo 
whereby  he  obtained  the  asserted  title  of  General  Vallejo  to 
the  mortgaged  premises. 
Cau  Ban.  XLVIII.— ST 
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In  February,  1862,  this  title  of  Vallejo  was  finally  rejected 
in  the  Supreme  Court  of  the  United  States,  and  in  the  fol- 
lowing month  of  December  the  decree  of  foreclosure  was 
entered  against  the  defendant,  directing  that  the  mortgaged 
premises  be  sold  to  satisfy  the  principal  debt  owing  by  the 
defendant,  with  the  interest  accrued  thereon,  and  that  the 
purchaser  receive  a  Sheriff's  deed,  and  be  let  into  possession, 
etc.  In  1863  Congress  passed  the  Act  for  the  relief  of  the 
purchasers  from  Vallejo,  and  in  1867  the  defendant,  under 
the  provisions  of  that  Act,  as  being  a  purchaser  from  Vallejo, 
and  in  possession  when  the  title  of  the  latter  was  rejected, 
obtained  for  himself  the  patent  from  the  United  States, 
purporting  to  convey  to  him  the  premises  in  controversy; 
and  he  now  relies  upon  this  patent  as  vesting  in  him  the 
legal  title,  in  defense  of  the  present  action.  The  mortgage- 
deed  delivered  by  the  defendant,  and  throng  the  foreclos- 
ure of  which  the  plaintiff's  title  comes,  purports,  upon  its 
face,  to  convey  the  premises  by  way  of  mortgage  in  fee ;  its 
language  is:  ''Hath  granted,  bargained,  sold,  aliened,  re- 
leased, conveyed  and  confirmed,  and  by  these  presents  doth 
grant,  bargain,  sell,  alien,  release,  convey  and  confirm  unto 
the  said  party  of  the  second  part,  and  to  his  heirs  and 
assigns,  forever,  all  that  certain  piece  or  parcel  of  land, 
situate,"  etc. 

The  action,  as  we  have  remarked  already,  is  ejectment, 
and  the  legal  title  must,  of  course,  prevail.  It  is  conceded 
that  the  les^al  title  is  that  title  which  is  derived  throu^  the 
patent  of  the  United  States  of  the  year  1867,  running  to  the 
defendant  Viera  on  ij;s  face;  and  the  general  question  for 
determination  is,  whether,  in  point  of  law,  that  title  is,  un- 
der the  circumstances,  to  be  considered  as  vested  in  the  plain- 
tiff or  in  the  defendant. 

The  thirty-third  section  of  the  statute  of  this  State  con- 
cerning conveyances  is  as  follows :  "  If  any  person  shall 
convey  any  real  estate  by  conveyance  purporting  to  convey 
the  same  in  fee  simple  absolute,  and  shall  not,  at  the  tims 
of  such  conveyance,  have  the  l^al  estate  in  such  real  estate, 
but  shall  afterward  acquire  the  same,  the  legal  estate  siil>- 
sequently  acquired  shall  immediately  pass  to  the  grantee. 
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and  such  conveyance  shall  be  valid  as  if  such  legal  estate 
had  been  in  the  grantor  at  the  time  of  the  conveyance." 
The  thirty-sixth  section  of  the  same  Act  provides  tiiat  the 
term  "  conveyance^"  as  used  in  the  Act,  shall  be  construed 
to  embrace  any  instrument  in  writing  by  which  any  real  ear 
tate  or  interest  in  real  estate  is  created,  aliened,  mortgaged 
or  assigned,  with  certain  exceptions  not  material  now  to 
notice. 

In  short,  a  mortgage  in  fee  is,  for  the  purposes  of  the 
statute,  a  conveyance  in  fee.  It  was  so  held  in  Clark  v. 
Baker,  (14  Cal.  612,)  when  the  question  was  first  presented 
for  consideration,  and  the  ruling  in  that  case  has  been  fol- 
lowed here  in  the  subsequent  cases  in  which  the  point  was 
involved.  (Clark  v.  Boyreau,  14  Id.  634;  San  Francisco  v. 
Lawion,  18  Id.  465 ;  Kirkaldie  v.  Larrabee,  81  Id.  465.)  The 
mortgage-deed  to  Frisbie,  purporting,  as  it  does,  to  convey 
the  fee,  is  to  be  read  as  if  it  were  written  upon  its  face  that 
the  mortgagor,  Viera,  thereby  mortgaged  not  only  all  the 
e&tate  which  he  then  held  in  the  mortgaged  premises,  but 
all  the  estate  therein  which  he  might  at  any  time  thereafter 
acquire.  (Clark  v.  Baker,  irupra,  630.)  This  interpretation 
of  the  statute  is  made  necessary,  in  order  to  give  force  to 
its  provisions^  that  ^^such  conveyance  shall  be  valid  aa  if 
such  legal  estate  had  been  in  the  grantor  at  the  time  of  the 
conveyance,"  and  to  its  further  provision  that  the  legal 
estate  subsequently  acquired  by  the  grantor  ^^  shall  immedi- 
ately pass  to  the  grantea"  The  consequence  attributed  by 
the  statute  to  a  conveyance  in  fee  by  way  of  mortgage  is,  as 
against  the  grantor  and  his  privies,  similar  to  that  following 
upon  a  fine  levied  at  common  law,  when  resorted  to  as  a 
mode  of  assurance,  which  operated  to  transfer  to  the  con- 
usee  the  entire  estate,  present  or  future^  vested  or  con- 
tingent 

Upon  this  view  it  follows  that  the  decree  of  foreclosure 
entered  upon  the  mortgage  executed  by  Viera,  and  direct- 
ing a  sale  of  the  mortgaged  premises,  was,  in  eflFect,  a 
decree,  that  the  estate  of  the  mortgagor  in  those  premises, 
vested  in  him  at  the  time  of  the  execution  of  the  mortgage, 
or  which  should  at  any  time  thereafter  come  to  him,  be  sold 
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to  satisfy  the  mortgage  debt,  and  that  the  Sheriff's  deed, 
delivered  to  the  purchaser  at  the  sale,  operated  a  transfer 
of  the  estate  so  directed  to  be  sold.  The  mortgage-deed, 
though  in  some  sense  merged  in  the  decree^  remains  a 
muniment  of  the  title  which  passed  to  the  purchaser  at  the 
mortgage  sale,  and  to  be  looked  to,  not  only  for  the  pur- 
pose of  ascertaining  the  point  of  time  at  which  the  mort- 
gage lien  attached,  but  also  (in  the  absence  of  express  di- 
rections in  the  decree  limiting  the  estate  to  be  sold)  the 
estate  purporting  thereby  to  have  been  conveyed  by  way  of 
mortgage,  as  being  in  fee  or  otherwise. 

The  rale  that  a  Sheriff's  deed  delivered  upon  execation 
sale  imports  no  warranty  of  title,  but  transfers  to  the  pur- 
chaser only  such  estate  as  was  held  at  the  time  by  the  de- 
fendant in  execution,  has  no  practical  application  to  a 
Sheriff's  deed  delivered  upon  foreclosure  of  a  mortgage  in 
fee;  for,  as  we  have  seen  already,  the  defendant  in  the 
latter  case  must  continue  to  be  estopped,  by  the  terms  of 
the  mortgage-deed  itself,  to  deny  that  the  estate  was  odier 
or  less  than  an  estate  in  fee  in  the  premises.  These  terms, 
importing  a  conveyance  of  the  fee,  are  equivalent  to  a  cove- 
nant of  general  warranty  of  title  running  with  the  land.  We 
are,  therefore,  of  opinion  that  the  plaintiff  is  vested  with 
the  legal  title  to  the  premises  in  controversy,  and  that  the 
judgment  below  should  be  affirmed. 

This  view  renders  it  unnecessary  to  consider  the  ques- 
tions made  upon  the  effect  of  the  lease  of  the  premises  after- 
wards accepted  by  the  defendant  from  Atherton,  the  pur- 
chaser at  the  foreclosure  sale. 

Judgment  and  order  denying  a  new  trial  affirmed. 

Mr.  Justice  BHona  dissented. 


I 
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(No.  4421.] 

MARIE  DE  LAURENCEL  and  ANGLIQUE  DE  LAU- 
EENCEL,  BY  GUSTAVE  DUSSOL,  thbie  Guardian, 
V.  ROMAIN  CORNEILLE  DE  BOOM,  ALBERT  DE 
BOOM,  URSULE  VAN  BRANTEGHEM,  FANNY 
DE  BOOM,  LOUISE  VICTORINE  BOUSCATIER, 
LEON  LEGAULT,  MARIE  LEGAULT,  LEON  DE 
LAURENCEL,  and  THE  SPRING  VALLEY  WATER 
WORKS, 

Webc  ▲  LwuTBi  BBCOUBS  A  TBUSTn. —  If  the  teatator,  after  making  a 
will  In  which  he  deviiea  all  his  property  aheolutely,  writes  a  letter  to  the 
legatee,  stating  the  tnists  upon  which  the  testator  intended  to  derise 
the  estate,  and  explaining  how  the  legatee  waa  to  execute  the  tmsts, 
and  the  legatee,  during  the  life-time  of  the  testator,  accepts  in  writing 
the  terms  of  the  trust,  and  promises  to  execute  it  faithfully,  a  trust  is 
created  aa  expressed  In  the  letter,  and  a  Court  of  eqolty  will  compel  the 
legatee  to  execute  It. 

Appsai.  from  the  District  Court,  Fourth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

Jean  Comcille  De  Boom  resided  in  the  city  of  Paris,  Re- 
public of  France,  and  was  the  owner  of  an  imdivided  one  half 
of  real  estate  in  the  city  and  county  of  San  Francisco,  and 
also  owned  two  hundred  and  fifty  shares  of  the  stock  of  the 
Spring  Valley  Water  Works,  a  corporation  which  supplied 
the  city  and  county  of  San  Francisco  with  pure  water.  On 
the  4th  day  of  December,  1869,  said  Jean  Comeille  made 
his  will,  which  was  executed  according  to  the  law  of  Cali- 
fornia concerning  wills,  in  which  he  devised  all  of  his  prop- 
erty to  his  nephew,  Romain  Comeille  De  Boom.  On  the 
day  of  the  execution  of  the  will,  the  testator  wrote  a  long 
letter  of  instructions  to  the  legatee.  The  letter  was  dated 
"Paris,  4th  of  December,  1869,"  and  was  addressed, 
"  To  my  nephew  Romain  Comeille  De  Boom."  This  letter 
of  instructions  recited  all  the  property  which  the  testator 
owned,  both  in  Europe  and  California,  and  stated  the  in- 
come derived  from  it,  and  explained  how  the  income  was 
to  be  used  for  ten  years  after  the  testator's  death;  and  in- 
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structed  said  Bomain  how  to  dispose  of  the  property,  and 
to  whom  to  distribute  it,  and  for  whom  he  was  to  hold  it 
in  trust.  The  letter  of  instructions  made  provision  for  the 
testator's  servants,  and  made  the  children  of  a  sister  and 
of  a  brother  heirs.  At  the  bottom  of  the  letter  was  the 
following  writing,  signed  by  the  legatee: 

^^  I  have  read  this  letter,  written  and  signed  by  my  uncle, 
Jean  Comeille  De  Boom,  dated  Paris,  fourth  December, 
eighteen  hundred  and  sixty-nine,  and,  being  as  a  codicil  to 
the  will  executed  the  same  day  in  my  favor,  I  bind  myself 
to  execute  faithfully  the  last  wishes  of  my  uncle  caressed 
in  this  codicil  at  the  Chapelle  en  Serval,  eighteenth  of  Au- 
gust, one  thousand  eight  hundred  and  seventy-one." 

The  testator  died  at  Paris  on  the  21st  day  of  September, 
1870.  The  will  was  probated  in  the  City  and  County  of 
San  Francisco,  and  after  administration,  the  property  in 
California  was  distributed  to  the  legatee  RpmainComeilleDe 
Boom.  The  plaintiffs,  who  were  minors,  were  daughters  of 
a  sister  of  the  testator,  and  were  made  two  of  the  heirs  in 
the  letter  of  instructions.  They  commenced  this  suit  by 
their  guardian,  on  the  22d  of  September,  1872.  The  com- 
plaint was  in  equity,  and  alleged  a  trust;  and  that  the  leg- 
a^^e,  Bomain,  denied  the  trust  and  claimed  the  ownership 
in  his  own  right  of  all  the  property,  and  was  about  to  sell 
ity  or  a  part  of  it,  and  asked  that  the  legatee  be  compelled  to 
execute  the  trust,  and  that  he  be  enjoined  from  selling  the 
trust  property.  A  preliminary  injunction  was  issued, 
which  the  defendant.  Remain  Comeille,  moved  to  dissolve. 
The  Court  below  denied  the  motion,  and  said  defendant 
appealed  from  the  order  refusing  to  dissolve.  The  other 
defendants,  except  the  Spring  Valley  Water  Works,  were 
heirs  under  the  letter  of  instructions;  some  of  whom  lived 
in  Europe,  and  who  were  made  defendants  becayse  their 
consent  to  be  made  plaintiffs  had  not  been  obtained. 

T.  H.  Rearden  and  JoJm  F,  Finn,  for  the  Appellant. 

The  instrument,  in  no  sense,  creates  a  trust  cognizable 
by  a  Court  of  equity. 
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It  v/SiB  not  in  existence  at  the  date  of  the  will  to  which  it 
is  claimed  to  he  supplementary;  and  is  not  referred  to  in 
the  will  in  any  manner. 

The  will  hears  date  December  4th,  1869.  The  letter  of 
instructions  also  beard  date  December  4,  1869,  but  was  not 
completed  on  that  day,  and  the  declaration  of  the  defend- 
ant bears  date  August  18,  1871. 

In  England,  prior  to  1837,  when  written  wills  of  personal 
property  were  not  required  to  be  attested  by  witnesses,  the 
Courts  were  inclined  to  hold  any  informal  instrument  exe 
cuted  by  the  testator  with  reference  to  the  testamentary  dis- 
position of  his  personal  estate  as  a  will  or  codicil  to  a  will 
of  personal  property,  or  as  charging  the  legatee  named  in 
the  will  with  the  execution  of  a  trust;  but  the  Statute  I., 
(Will  IV.,  Ch.  40,)  passed  1837,  assimilated  wills  of  real 
and  personal  property  in  the  matter  of  ceremonial  of  exe- 
cution, requiring  the  attestation  of  two  witnesses  to  all  wills ; 
and  under  that  statute,  which  is  virtually  the  same  as  was 
the  statute  of  our  own  State  in  the  present  case,  all  at- 
tempts to  alter,  or  in  any  way  to  affect  the  disposition  of 
property  made  in  a  will  by  any  instrument  not  executed  in 
conformity  with  the  statute,  and  not  referred  to  in  the  will, 
have  failed. 

Lewin,  in  his  work  on  trusts,  states  the  law  and  the 
reasons  for  it  as  follows : 

"  We  must  bear  in  mind  that  the  absolute  owner  of  prop- 
erty continues  in  himself  both  the  legal  and  eqnitable  in- 
terest; and  when  the  Legislature  enacts  that  no  devise  or 
bequest  of  property  shall  be  valid  without  certain  cere- 
monies, a  testator  cannot,  by  an  informal  instrument,  affect 
the  equitable  any  more  than  the  l^al  estate,  for  the  one  is 
a  constituent  part  of  the  ownership  as  much  as  the  otb^v. 
*  *  If  it  be  said  that  such  expression  of  intention,  though 
void  as  a  devise  or  bequest,  may  yet  be  good  as  a  declara- 
tion of  trust,  and,  therefore,  that  where  the  legal  estate  of 
a  freehold  is  well  devised,  a  trust  may  be  engralted  upon  it 
by  a  single  note  in  writing,  the  answer  is,  that  a  wide  dis- 
tinction exists  between  testamentary  dispositions  and  dec- 
larations of  trust    The  former  are  ambulatory  until  th«> 
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death  of  the  testator ;  but  the  latter  take  effect,  if  at  all,  at 
the  time  of  the  execution. 

"And  Mr.  Justice  Butuee  observed,  in  Habergham  v. 
Vincent  (2  Vee.  Jr.  209),  'a  deed  must  take  place  upon  its 
execution,  or  not  at  all;  it  is  not  necessary  for  a  deed  to 
convey  an  immediate  interest  in  possession;  but  it  must 
take  place  as  passing  an  interest  to  be  conveyed  at  the  exe- 
cution ;  but  a  will  is  quite  the  reverse,  and  can  only  operate 
after  death.' 

"  We  may,  therefore,  safely  assume  as  an  established 
rule,  that  if  the  intended  disposition  be  of  a  testamentary 
diaracter,  and  not  to  take  effect  in  the  testator's  life-time, 
but  ambulatory  until  his  death,  such  disposition  is  inopera- 
ative,  unless  it  be  declared  in  writing,  in  strict  conformity 
with  the  statutory  enactments  r^ulating  devises  and  be- 
quests." 

And  any  papers  made  after  the  execution  of  the  will,  must 
be  so  executed  that  they  laay  be  probated  as  a  revocation 
of  the  will,  or  as  a  codicil  thereto,  or  they  will  have  no  ef- 
fect (Lewin  on  Trusts,  2d  Am.  Ed.  Sec.  66;  Perry  on 
Trusts,  Sees.  92-8 ;  Adlington  v.  Conn,  3  Adk.  151  Briggs 
V.  Penny,  8  De  G.  and  Sm.  547 ;  Johnson  v.  BaU,  5  Id.  85.) 

Edward  J.  Pringle,  for  the  Beepondenta. 

The  trust  is  established  by  the  declaration  in  writing 
signed  by  the  appellant  To  this  the  appellant's  only 
answer  is  the  citation  of  cases  to  the  effect  that  the  in- 
strument declaring  the  trust  is  no  part  of  the  will  of  the 
testator.  Of  course  not  The  trust  is  created  by  the 
declaration  and  subscription  of  the  trustee,  not  by  the  dec- 
laration or  subscription  of  the  testator. 

The  will  operates  to  vest  the  fee  in  the  devisee,  as  a  deed 
absolute  on  its  face  would  do.  The  simultaneous  or  subse- 
quent declaration  of  trust  by  the  devisee  is  no  more  a  part 
of  the  will  or  required  to  be  executed  by  the  testator  as  a 
will,  than  a  declaration  of  trust  by  a  grantee  is  required  to 
be  expressed  in  the  deed  by  which  the  fee  is  carried  to  him. 

If  any  consideration  were  needed  to  sustain  the  declara- 
tion of  trust  it  is  found  in  the  manifest  reliance  by  the  tea- 
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tator,  upon  the  promise  of  the  devisee.  But  no  considera- 
tion is  necessary  to  a  declaration  of  trust  in  writing  signed 
by  the  trustee.    (Perry  on  Trusts,  Sees.  82  and  96.) 

In  all  the  cases  cited  by  the  appellant,  as  in  all  cases  we 
have  found  bearing  on  the  question,  the  discussion  assumes, 
as  settled  law,  the  validity  of  a  declaration  of  trust  signed 
by  the  party  to  be  charged.  And  the  cases  go  so  far  as  to 
charge  a  party  as  trustee  without  his  declaration,  where  he 
has  accepted  the  trust  under  circumstances  which  would 
make  it  fraudulent  for  him  to  deny  the  trust.  None  of  the 
cases  or  text-books  doubt,  that  where  he  has  signed  a  dec- 
laration, he  is  chargeable.  The  Court  will  find  such  to  be 
the  recognized  law  in  the  appellant's  own  case.  (Johnson 
V.  Ball,  5  De  Gex  and  Smale,  86;  also  in  the  following: 
Perry  on  Trusts,  Sec.  94.  RiLSsell  v.  Jackson,  10  Hare's  Rep. 
204 ;  Briggs  v.  Penaiy,  8  Eng.  Law  and  Eq.  232 ;  Strickland 
V.  Aldridge,  9  Vesey,  Jr.,  617;  Tee  v.  Ferris,  2  Kay  and 
Johnson,  357.) 

The  mistake  of  the  appellant  is  in  supposing  that  we  are 
attacking  the  will,  or  varying  the  terms  of  it.  We  do  not 
do  so.  The  will  has  taken  effect  without  disturbance,  and 
has  vested  the  legal  title  in  the  devisee.  Now,  we  simply 
claim  to  affect  him  with  the  trust  with  which  he  has  charged 
himself,  by  his  written  declaration,  aufficient  under  the 
Statute  of  Frauds. 


By  the  Coubt: 

The  letter  from  the  testator,  Jean  Comeille  De  Boom, 
dated  on  the  same  day  on  which  the  will  was  executed,  and 
directed  to  the  defendant,  Komain  De  Boom,  the  sole 
devisee  under  the  will,  explains  the  trust  upon  which  the 
testator  intended  to  devise  the  estate ;  and  we  are  of  opinion 
that  when  the  defendant,  during  the  life-time  of  the  testator, 
accepted,  in  writing,  the  terms  of  the  trust,  and  bound  him- 
self to  execute  it  faithfully,  this  created  a  valid  trust,  which 
a  Court  of  equity  will  enforce.  The  presumption  is,  that 
the  testator  would  have  revoked  or  modified  the  will,  except 
for  the  fact  that  the  defendant,  by  a  solemn  instrument,  ao- 
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cepted  the  trust,  and  promised  to  execute  it  It  would  be 
a  fraud  upon  the  testator  and  upon  cestui  que  trusts  to  per- 
mit the  defendant  to  repudiate  the  trust,  on  the  faith  of 
which  the  estate  was  devised  to  him. 

Order  refusing  to  dissolve  the  injunction  affirmed. 


[No.  8,837.] 
Lf    THB   MaTTEB    of    the    ApPLICATIOir    OF    THB    CLEAB 

LAKE  WATER  COMPANY. 

ASSESSING  Dauags  FOB  TAKING  Pbitatb  Pbopbbtt. —  WhCTo  Commission- 
ers are  appointed  to  assess  compensation  for  the  taking  of  prlyate  prop- 
erty for  pnblle  uses,  and  it  Is  claimed  that  the  Commissioners  hftTo  not 
assessed  **  compensation  for  each  piece  of  land  taken,  and  for  each 
source  of  damage,  separately/*  an  objection  to  the  action  of  the  Com- 
missioners on  that  gronnd  must  he  taken  before  the  Commissioners  them- 
selves, to  afford  them  an  opportunity  to  obviate  the  objection;  and  U 
they  refuse,  an  exception  must  be  noted.  If  the  party  fails  to  make  the 
objection  before  the  Commissioners,  he  cannot  move  to  set  aside  the 
report  on  that  ground,  in  the  Court  to  which  the  report  of  the  Com- 
missioners is  made. 

Appeal  from  the  Counlgr  Court,  City  and  County  of 
San  Francisca 

The  case  was  thus :  The  Clear  Lake  Water  Company  was 
incoporated  for  the  pnrpose  of  supplying  the  people  of  the 
city  and  county  of  San  Francisco  with  pure,  fresh  water. 
The  company,  on  the  24th  of  December,  1866,  filed  a  peti- 
tion in  the  County  Court  of  the  City  and  County  of  San 
Francisco  to  condemn  the  "Laguna  de  la  Merced"  and  a 
belt  of  land  three  rods  wide  meandering  the  entire  circum- 
ference of  the  lake,  '^including  all  the  lands  and  waters 
within  those  boundaries,  and  the  springs  and  streams 
which  empty  into  the  same."  A  large  number  of  persona 
were  named  in^the  petition,  ds  owning,  or  claiming,  an.  in- 
terest in  the  property  sought  to  be  condemned.  A  timtt 
was  set  for  bearing  the  petition,  and  notice  was  served  on 
thoso  named  in  the  petition.  Commissioners  were  then 
appointed  to  assess  compensation  to  the  parties  owning  the 
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property.  The  Commissioners  having  taken  testimony,  on 
the  16th  day  of  March,  1878,  filed  their  report,  in  which 
they  assessed  as  compensation  to  be  paid  the  gross  sum  of 
two  million  two  hundred  and  fifty-one  thousand  three 
hundred  and  seven  dollars.  The  petitioner  moved  the 
County  Court  to  set  aside  the  report,  but  made  no  objec- 
tion before  the  Commissioners.  The  County  Court  granted 
the  motion,  and  from  this  order  the  claimants  appealed. 
The  other  facts  are  stated  in  the  opinion. 

Sol.  A.  Sharp,  for  the  Appellant 
Charles  N,  Fox,  for  the  Eespondent. 
By  the  Court,  Wallaos,  C.  J. : 

The  report  of  the  Commissioners  was  set  aside  by  the 
Court  below,  ^^  for  the  reason  that  the  same  is  informal  and 
is  not  made  in  compliance  with  the  requirements  of  the  law 
in  this,  that  the  said  Commissioners  have  not  assessed 
compensation  for  each  piece  of  land  taken  and  for  each 
source  of  damage  separately  as  required  by  statute." 

If  an  objection  of  this  character  had  been  taken  before 
the  Commissioners  and  an  exception  reserved,  a  motion 
might  have  properly  been  made  by  the  petitioners  to 
set  aside  the  report  for  the  reason  assigned.  But  no 
such  objection  or  exception  before  the  Commissioners  is 
pointed  out  by  counsel  or  found  on  the  record.  The  Act 
of  March  9,  1870  (Stats.  1869-70,  page  227),  provides,  in 
substance,  that  a  motion  to  set  aside  a  report  in  such  a 
case  as  this  must  be  based  upon  some  exception  reserved 
before  the  Commissioners,  and  that  upon  the  hearing  of 
the  motion,  *'  the  entire  report  of  the  Commissioners,  in- 
eluding  the  testimony  and  exceptions,  shall  be  deemed  a 
statement  on  such  motion  and  may  be  used  and  read  there- 
on." It  was  the  intention  of  the  Legislature  that  a  party 
proposing  to  object  to  the  mode  of  procedure  pursued  by 
the  Commissioners,  should  first  make  his  objection  to  the 
Commissioners  themselves,  and  thus  afford  them  an  oppor- 
tunity to  obviate  it,  if  possible;  and  should  they  refuse  to 
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do  80,  to  then  put  his  objection  and  exception  of  reoord, 
and  on  return  of  the  report  to  renew  hia  objection  by 
means  of  a  motion  made  to  set  aside  the  report.  But  he 
cannot  be  permitted  to  state  his  objecticm  for  the  first  time 
in  making  the  motion  to  set  aside  the  report  In  this  case, 
for  instance,  the  statute  required  the  Commissioners  to 
assess  the  compensation  for  each  piece  of  land  taken,  and 
for  each  source  of  damage  separately,  ^'as  far  as  practi- 
cable." It  was  not  objected  before  the  Commissioners  that 
this  portion  of  the  statute  was  being  disregarded  by  them. 
"No  motion  was  made  by  the  petitioners  to  make  the  pro- 
ceedings more  specific  in  these  respects.  It  is  only  now 
that  the  report  has  been  filed  and  the  proceedings  are 
approaching  a  finality  that  the  objection  is,  for  the  first 
time,  taken  by  motion  of  the  petitioner  to  set  aside  the 
report.  The  motion  should  not,  under  these  circumstances, 
have  been  entertained. 

Order  reversed  and  cause  remanded.     Bemittitur  forth- 
with. 

Mr.  Justice  Cbockett,  being  disqualified,  did  not  partici- 
pate in  the  decision. 
Mr.  Justice  MoKinstbt  did  not  express  an  opinion. 


INo.  4467.) 

WILLIAM  FITZPATEICK  bt  JOHN  FITZPATRICK 
AND  J.  M.  HAVEN,  HIS  GuASDiANS,  V.  A.  HIMMEL- 

MANN. 

OmcB  OP  Trial  Just. —  It  li  the  office  of  a  trial  jnry,  hj  their  verdict,  to 
find  the  facte  In  iesne,  whether  general  or  ipedal.  and  with  the  legal 
effect  of  those  facte  they  hare  no  concern. 

DisBBNT  OF  JuBOB  FBoif  VERDICT. — ^Althoogh  a  ]oror  maj,  at  tbiB  last 
momcDt,  dissent  from  a  yerdlct  rendered,  yet  that  dissent  mnst  be 
founded  on  the  qnestlon  of  fact  presented  by  the  verdict,  and  not  opon 
Information  received  from  the  Court,  as  to  what  Is  the  legal  effect  of 
the  yerdlct  as  found. 

Vbbdici'  of  Jury. —  If  the  Jury  have  special  Issues  submitted  to  them,  and 
And  on  these  Issues,  and  also  find  a  general  verdict  for  the  plaintiff :  and 
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when  the  Terdlct  le  read,  the  Conrt  deelaree  that  on  the  findings  the  de- 
fendant must  have  jadgment,  and  ■ome  of  the  Jnry  then  dissent  from 
the  special  verdict,  and  the  Conrt  sends  them  ont  for  farther  delibera- 
tion, and  they  then  retnm  with  general  yerdlct,  bnt  are  unable  to  agree 
on  the  special  yerdiet,  the  Conrt  shonld  not  accept  the  general  rerdlct. 

Appeal  from  the  District  Oourt,  Fourth  Judicial  Dis- 
trict, City  and  Oounty  of  San  Franciscou 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinioiu 

Wm.  Irvine,  for  the  Appellant 

Thomas  V.  O'Brien  and  Oray  d  Haven,  tor  the  Bespond- 
ent 

By  the  Coubt: 

The  jury  were  instruoted  to  find  a  Terdlct  in  response  to 
certain  special  issues  submitted  to  them  by  the  Court. 
They  did  so,  and  at  the  same  time  found  a  general  verdict 
in  favor  of  the  plaintifP.  Upon  their  appearance  in  the 
oourt-room  with  these  verdicts  the  Court  remarked:  ^^  I 
suppose  there  must  be  a.  judgment  in  favor  of  the  defend- 
ant OD  these  findings;''  and  thereupon  some  of  the  jurors, 
declaring  their  dissatisfaction  with  their  special  verdict, 
they  were  sent  out  for  further  deliberation.  They  sub- 
sequently reported  to  the  Court  that,  while  they  adhered  td 
their  general  verdict  in  favor  of  the  plaintiff  they  were  un- 
able to  render  any  verdict  upon  the  special  issues.  There- 
upon the  Court  below,  against  the  objections  of  the  defend- 
ant, withdrew  the  special  issues  from  the  consideration  of 
the  jury,  and,  accepting  the  general  verdict,  rendered  a  judg- 
ment thereon  in  favor  of  the  plaintiff. 

It  is  apparent  that  the  general  verdict  rendered  under 
such  circumstances  should  not  have  been  accepted  by  the 
Court  below. 

It  is  the  office  of  a  trial  jury  by  their  verdic^  whether 
general  or  special,  to  find  the  facts  in  issue  between  the 
parties ;  with  the  legal  effect  of  those  facts,  as  resulting  in  a 
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judgment  in  favor  of  the  one  party  or  the  other,  they  have 
no  concern  whatever* 

While  it  is  undoubtedly  competent  to  a  juror  to  declare, 
even  at  the  last  moment,  that  the  verdict^  as  presented,  is 
not  his  verdict,  his  dissent  must  proceed  upon  the  question 
of  fact  determined  by  the  verdict.  He  is  not  at  liberty  to 
dissent  merely  because  he  mistook  the  legal  effect  of  his 
verdict,  or  ascertains  from  the  remark  of  the  Court  that  the 
judgment  to  be  rendered  upon  the  verdict  will  be  other 
than  he  had  supposed. 

The  proceedings  in  this  case,  upon  the  return  of  the  jury 
into  Court,  plainly  show  that  they  would  have  adhered  to 
their  special  verdict,  if  they  had  not  accidentally  found  out 
that  judgment  would  be  rendered  for  Himmelmann  instead 
of  Fitzpatrick,  and  their  general  verdict  rendered  for  the 
latter,  under  such  circumstances,  ought  not  to  have  been  re- 
ceived, or  made  the  basis  of  a  judgment  in  the  cause. 

Judgment  and  order  reversed,  and  cause  remanded  for  « 
new  triaL 


(No.  4,148.] 

SAMUEL  F.  QEIL  v.  ELISHA  STEVENa 

Shmbiff'i  ms  wou  Kbbpixo  PBomm. — ^A  SherUf  It  not  entitled  to  ke«p- 
efe  feee,  or  the  ezpenae  of  feeding  stock  under  attachment,  union  the 
Ooart  from  which  the  writ  iMoea  certiflee  tliat  the  charges  are  just  and 
reasonable. 

AppfiAt,  from  the  District  Oourt^  Twelfth  Judicial  Dis- 
tricti  City  and  County  of  San  Francisoou 

Thomas  Watson  was  Sheriff  of  Monterey  County.  The 
defendant  Stevens  procured  a  writ  of  attachment  against 
the  property  of  one  Billings,  which  was  placed  in  the  hands 
'>f  Watson,  as  Sheriff,  on  Ihe  3d  day  of  December,  1869. 
He  attached  horses  and  mules,  and  charged  keeper's  fees, 
and  the  expenses  of  feeding  the  animals  in  a  stable.  His 
bill  for  these  services  was  assigned  to  the  plaintiff,  who 
brought  this  action  to  recover  the  same.      No  cenific^to 
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was  procured  from  the  Court  that  the  charges  were  reason- 
able. The  Court  below  granted  a  nonsuit,  and  the  plaintif! 
appealed. 

Barstow  and  Stetson  <6  Houghton,  for  the  Appellant 

The  right  of  a  Sheriff  to  recover  for  his  necessary  fees  in 
taking  and  caring  for  property  attached  in  a  case,  at  the 
request  of  plaintiff,  is  not  a  statutory  right,  and  it  is  only 
when  a  new  right  is  created  by  statute,  and  the  same  stat- 
ute prescribes  a  particular  remedy  for  its  recovery,  that  the 
remedy  pointed  out  must  be  strictly  pursued. 

Independent  of  the  statute,  he  could,  as  bailee,  recover 
in  a  suit  at  law.  (Story  on  Bailments,  sec.  181;  Crocker 
on  Sheriffs,  sees.  871  and  824 ;  Smith  v.  Birdsdll,  9  Johns. 
827;  Eastman  v.  The  Coos  Bank,  1  N.  H.  26;  Tarbell  v. 
DicJcinson,  8  Cush.  345.) 

When  a  remedy  is  given  by  an  affirmative  statute,  a 
remedy  previously  existing  at  common  law  is  not  taken 
away,  unless  prohibited  by  express  words.  (Sedgwick  on 
Stat  and  Con.  Law,  p.  89,  and  cases  cited.) 

W,  H.  Patterson  and  Joseph  P.  Phelan,  for  the  Kg 
ipondent 


'Bj  the  Couvr: 

By  the  statute  (See.  2,808  Hitt.  Gen.  Laws)  the  Sheriff 
is  allowed  certain  designated  fees,  and  he  is  also  allowed 
^  such  further  compensation  for  his  trouble  and.  expense  in 
taking  possession  of  property  under  an  attachment  or  exe- 
cution, or  other  process,  and  preserving  the  same  as  the 
Court  from  which  the  writ  or  order  may  issue  shall  certify 
to  be  just  and  reasonable."  We  think  that  in  the  absence 
of  the  required  certificate,  the  Sheriff  is  entitled  to  nothing 
more  than  the  fees  enumerated  in  the  statute,  and  cannot 
legally  claim  the  "further  compensation"  sought  to  be  re 
covered  in  this  action* 

Judgment  and  order  affirmed. 
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[Na  8,050.] 

CORNELIUS    K    GARRISON    v.    CORNELIUS  Mc- 
GOWAN  AiH)  MARCUS  A.  EDMONDS. 

ATTORirar  AT  Law. —  If  a  peraon  has  been  admitted  to  practice  as  an  attor- 
nej  at  law  in  another  State,  and  has  been  accnstomed  to  practice  here, 
and  been  recognized  bj  tbe  Conrts  and  bar  here  ae  a  member  of  the  bar, 
he  iB,  de  facto,  an  officer  of  the  Court  In  this  State,  and  the  Talidity  of 
bis  acts  as  an  attorney  cannot  collaterally  be  called  in  question. 

Inm. —  The  entry  of  the  appearance  of  a  defendant  by  such  attorney  Is  of 
tbe  same  effect  as  though  the  attorney  bad  been  admitted  to  practice  In 
the  Courts  of  this  State. 

Bntsbikg  AFPBAaANCi  BT  Attobnit  AT  LAW. —  If  sn  attorney  at  law,  who 
has  no  authority  to  do  so,  enter  the  appearance  of  a  defendant  In  an  ac- 
tion without  the  service  of  process,  and  the  fact  of  the  want  of  author- 
ity is  made  to  appear,  the  entry  of  the  appearance  Is  ToId. 

RlLinr    AGAINST    JUDGMBNT    RENDERED    ON    APPEABANCE    BT    AN    ATTOaiTET. 

The  presumption  is  that  the  attorney  who  enters  the  appearance  of  a 
defendant,  without  service  of  process,  was  authorised  to  do  so,  and  one 
who  seelcs  relief  in  equity  from  a  Judgment  rendered  against  him,  on  an 
appearance  entered  by  an  attorney,  must  make  out  a  clear  case  of  want 
of  authority  in  the  attorney,  and  must  show  clear  merits,  and  take 
prompt  action. 

FlBSUMPTION   THAT   ATTORNET    WAS    ElfPLOTBD  TO    ENTER   AN   APPEARANCE. — 

If  an  agent  of  an  absent  defendant  has  been  in  the  habit  of  employtng 
an  attorney  at  law  for  the  absent  defendant,  and  has  paid  him  for 
services  ont  of  the  funds  of  such  defendant,  and  such  defendant  was  lu 
the  habit  of  leaving  the  conduct  of  his  suits  with  such  agent,  the  pre- 
sumption is  that  an  appearance  entered  by  anch  attorney  for  said  de- 
fendant was  by  authority. 

Thb  plaintiff  was  and  had  been  for  many  years  a  resident 
of  the  City  of  New  York,  and  was  the  owner  of  a  lot  at  the 
intersection  of  Drumm  and  Washington  streets,  San  Fran- 
cisco, of  the  value  of  about  forty  thousand  dollars,  having 
several  buildings  upon  it,  which  were  rented  to  tenants.  In 
1865,  the  plaintiff  appointed  Martin  R.  Roberts  his  attorney 
in  fact,  by  a  power  in  writing,  which  was  acknowledged, 
giving  his  attorney  power  to  rent  his  property,  execute 
leases,  collect  rents,  and  to  take  general  charge  and  control 
of  his  houses  and  lands,  and  to  collect  all  sums  due  the 
plaintiff  in  California,  The  power  was  recorded  on  the  20th 
day  of  October,  1865.  The  plaintiff,  on  the  31st  day  of 
March,  1870,  revoked  the  power  to  Roberts,  and  by  another 
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power  in  writing  appointed  O.  C.  Pratt  his  attorney  in 
fact,  with  fnll  power  to  act  for  the  plaintiff  in  all  matters 
pertaining  to  the  plaintiff's  interests  in  California.  The 
latter  power  was  likewise  recorded  on  the  23d  day  of  June, 
1870.  On  the  10th  day  of  June,  1870,  Koberts  surrendered 
up  to  Pratt  the  agency.  On  the  19th  day  of  July,  1869,  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Fran- 
cisco passed  a  resolution  declaring  its  intention  to  order  a 
redwood  sewer  to  be  constructed  in  Washington  street,  from 
Drumm  to  East  street,  and  such  proceedings  were  after- 
wards had  that  the  contract  to  construct  the  same  was 
awarded  to  defendant  McGowan,  on  the  16th  day  of  August, 
1869.  McGowan  performed  the  work,  and  an  assessment 
of  six  hundred  and  sixty  dollars  and  forty-three  cents  was 
levied  on  the  plaintiff's  lot  for  the  same.  On  the  14th  day 
of  February,  1870,  the  assessment  not  having  been  paid, 
McGowan,  by  Hale  and  Edmonds  (defendant  Edmonds), 
his  attorneys,  brought  suit  against  Garrison  to  enforce  a 
lien  on  the  lot  for  the  assessment.  The  summons  was  not 
served,  and,  on  the  12th  day  of  April,  1870,  H.  K.  Moore 
signed  an  appearance  for  the  defendant,  of  which  the  fol- 
lowing is  a  copy : 

**  C.  McGowan 

V. 

^  CK.  Gaebison. 

"  I  hereby  appear  as  attorney  for  the  defendant,  0.  K.  Gar- 
rison, in  the  above-entitled  cause,  to  defend  the  same  for 
hinL 

'*  H.  K.  MooEE, 

"  Defendant's  Attorney. 
"  San  Francisco,  April  12th,  1870." 

The  appearance  was  filed  with  the  Clerk  on  the  16th 
day  of  July,  1870.  No  answer  or  demurrer  was  filed ;  and, 
on  the  26di  day  of  August,  1870,  Hale  &  Edmonds  gave 
written  notice  to  Moore  that  they  would,  on  the  2d  day  of 
September,  1870,  apply  to  the  Court  for  final  judgment. 
On  the  6th  day  of  September  following,  the  Court  rendered 
a  final  judgment  enforcing  the  lien,  and  directing  a  sale  of 

Cal.  Rhps.  ZliVIII.- 
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the  property.  The  Sheriff  sold  the  property  under  the  de- 
cree, on  the  4th  day  of  October.  1870;  defendant  Edmonds 
became  the  purchaser  for  the  sum  of  eight  hundred  and 
nine  and  two  tenths  dollars;  being  the  amount  of  the  judg- 
ment, interest  and  costs;  and  on  the  25th  of  April,  1871, 
received  a  Sheriff's  deed.  On  the  11th  day  of  September, 
1871,  the  Sheriff's  deed  was  recorded.  The  plaintiff  alleged 
in  his  complaint,  that  he  did  not  know  of  the  suit  or  pro- 
eeedings  until  the  Slst  day  of  September,  1871. 

This  was  a  suit  in  equity  to  have  the  judgment  in 
McOowan  v.  Oarrison  vacated,  and  to  have  the  defendant 
Edmonds  enjoined  from  setting  up,  or  asserting  title  under 
the  Sheriff's  deed,  and  to  compel  him  to  convey  the  prop- 
erty to  Garrison. 

The  plaintiff,  in  his  complaint,  did  not  aver  that  the 
assessment  was  not  legally  or  justly  due;  or  that  there  wiu 
any  informality  in  the  proceedings  under  which  it  was 
levied;  or  that  he  had  any  defense  to  the  action  of  Mc* 
Oowan  V,  Oarrison  if  the  judgment  was  vacated,  but  offered 
to  pay,  and  brought  into  Court  the  full  amount  of  the  judg- 
ment, all  costs  and  interest,  and  an  additional  sum  for  ex- 
penses of  attorneys,  etc  There  were  all^ations  in  the 
complaint  of  collusion  between  Moore  and  Edmonds,  con- 
cerning the  notice  of  appearance  and  default;  but  these 
allegations  were  denied  in  the  answer.  The  Court  below 
rendered  a  judgment  vacating  the  judgment  of  McOowan  v. 
Garrison,  and  enjoining  Edmonds  from  setting  up  title  to 
the  property,  and  directing  him  to  execute  a  conveyance  to 
Garrison.     The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion. 

J.  P.  Hoge  and  J.  F.  Reynolds,  for  the  Appellants. 

Moore  was  employed  and  appeared  in  virtue  of  his  em- 
ployment. He  had  been  admitted  to  the  bar  in  New  York, 
and  was  a  practicing  lawyer  here.  He  was  uniformly  reco^ 
nized  as  a  member  of  the  San  Francisco  bar,  and,  if  not 
actually,  formally  admitted  and  licensed  in  our  Courts ;  the 
fact  was  not  suspected,  even  by  himself.  He  only  discov- 
ered the  fact  when  the  discoveiy  became  important,  as  he 
supposed,  in  the  prosecution  of  this  suit. 
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Bnt  it  is  not  important  Attorneys  from  other  States, 
when  sufficiently  distinguished,  or  personally  known  to  the 
Court,  are  often  permitted  to  practice  in  our  Courts,  ex 
gratia,  without  a  formal  admission.  It  is  a  mark  of  dis- 
tinction ;  and  no  one  ever  suspected  that,  in  such  cases,  the 
acts  of  counsel,  so  practicing,  were  not  binding  on  their 
clients.  It  might  be  otherwise  if  there  were  no  employ- 
ment But  Garrison  is  bound  by  the  employment  (Law- 
son  V.  Bettison,  7  Eng.  418-417.)  And  not  merely  by  his 
employment  in  the  McGk>wan  suit,  but  by  his  previous  em- 
ployment, which  had  then  been  constant  and  uninterrupted 
for  the  space  of  two  years.  Under  our  statutes,  it  is  a  mat- 
ter entirely  between  the  Court  and  the  person  acting  as  an 
attorney,  whether  he  shall  practice  without  a  license.  If 
he  does  so,  the  Court  may  punish  him  for  contempt  But 
our  statutes  have  never  gone  beyond  that  (Hittell,  Art 
398,  Code  C.  P.  281.) 

The  statutes  (2  Geo.  2,  Ch.  28,  Sees.  17,  24;  22  Geo.  2, 
CL  46,  Sec  11 ;  87  Geo.  8,  Ch.  90,  Sees.  80,  81,)  imposed 
penalties  on  persons  practicing  without  admission;  and 
further,  under  87  Geo.  (Ch.  90,  Sees.  80,  81,)  attorneys 
who  failed  to  take  out  their  certificates,  were  declared  in- 
capable of  practicing.  Yet  a  plaintiff,  whose  attorney  had 
not  taken  out  his  certificate,  did  not  even  lose  his  costs. 
(Seeder  v.  Bloom,  8  Bingh.  9,  10*.) 

And  in  another  case,  the  person  acting  as  attorney  was 
not  an  attorney  at  all — ^his  name  was  not  on  the  rolls — ^yet 
the  Court  refused,  at  the  instance  of  the  opposite  party,  to 
set  the  proceedings  aside  on  that  ground.  (Harding  t, 
Purhiss,  2  Marsh.  228,  229.) 

A  party  cannot  have  relief  in  equity  against  a  judgment, 
''who  gives  no  reason  why  in  equity  he  ought  not  to  pay 
it"  (Stokes  V.  Knarr,  11  Wis.  391 ;  Ableman  v.  Roth,  12 
Id.  91 ;  Gregory  v.  Ford,  14  Cal.  142, 148 ;  Gibbons  v.  Scott, 
16  Id.  286 ;  Borland  v.  Thornton,  12  Id.  440,  445-8 ;  Secor 
V.  Woodward,  8  Ala.  501 ;  Crafts  v.  Dexter,  8  Id.  767 ;  Law- 
son  V.  Bettison,  7  Eng.  417 ;  Irhy  v.  McCrae,  4  Dessau  Eq. 
428-9;  Walker y.Rohhins,14:'Eow.  (U.  S.)  584;  Shottenkirk 
v.  Wheeler,  Z  Johns.  Ch.  280;  2  Sto.  Eq.  sees.  898,  1570,  ei 
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seq.j  Simpson  v.  Simpson's  Ex.  3  Litt  141, 147 ;  Patterson  v. 
Matthews,  3  Bibb,  80,  81;  Warner  v.  Corwwif,  24  Vt  853; 
854.) 

And  the  rule  is  so  well  settled  that  it  is  applied  to  attor- 
neys as  well  as  other  agents.  When  they  have  been  actually 
employed,  their  omissions  are  as  binding  as  their  acts,  and 
their  negligence  will  preclude  relief  in  equity  in  all  cases, 
unless  excused.  And  like  that  of  the  party  himself,  the 
negligence  of  the  attorney  or  agent  can  only  be  excused  by 
the  act  of  the  opposite  party,  or  by  inevitable  accident 
(Burton  v.  Wiley,  26  Vt  430,  432 ;  Lawson  v.  Bettison,  7 
Eng.  413-417 ;  Stokes  v.  L.  and  S.  T.  Co.  6  Humph.  248 ; 
Jones  V.  Williamson,  6  Cold.  Tenn.  371 ;  Barrow  v.  Jones, 
1  J.  J.  Marsh.  471 ;  Jones  v.  Pitt's  Heirs,  3  Litt  427,  430 ; 
Quirm  v.  Wetherbee,  41  CaL  247 ;  Jamison  v.  May,  8  Eng. 
608;  White  y.  U.  S.  Bank,  6  Hammond,  530;  Qreen  v. 
Dodge,  Id.  80 ;  Dorflinger  v.  CoU,  2  Id.  311,  312 ;  Green  v. 
Robinson,  6  How.  Miss.  80.) 

No  excuse  is  shown  for  not  paying  the  judgment  which 
does  not  rest  exclusively  in  the  negligence  of  Ro];>ertB  or 
Pratt    No  accident  is  shown  or  averred. 

The  neglect  of  a  party's  own  agent  is  the  neglect  of  the 
party  himself.     (Story  on  Agency,  sec  452.) 

A  principal  is  responsible  to  third  persons  for  the  negli- 
gences and  even  the  frauds  of  his  agent;  (Id.;  Bank  U.  S. 
V.  Davis,  2  Hill,  462-464,)  and  cannot,  of  course,  shield 
himself  behind  such  negligence  when  it  results  in  loss  to 
himself.  This  is  well  settled;  and  it  is  on  this  principle 
that  notice  to  an  agent  is  held  to  be  notice  to  the  principal, 
because  the  latter  cannot  be  heard  to  assert  his  agent's  neg- 
lect of  duty,  as  against  an  innocent  third  party.  (Bierce  v. 
Red  Bluff  Hotel  Co.  31  Cal.  165 ;  Bank  U.  S.  v.  Davis,  2 
Hill,  461-464;  Merch.  Bank  v.  Seton,  1  Peters,  309.)  And 
hence  the  neglect  of  an  agent  entrusted  with  the  defense  of 
a  suit  will  preclude  relief  in  equity,  in  the  same  manner  as 
the  neglect  of  the  party  himself. 

Moore  was  the  attorney  of  record,  and  the  only  one  on 
whom  notice  could  be  served.  Notice  served  on  Pratt 
would  have  been  null  and  void,  and  might  have  been  dis- 
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regarded.  Edmonds  had  agreed  with  Moore  to  give  him 
notice  before  entering  a  default,  and  had  a  right  to  insist 
on  serving  the  notice  on  the  attorney  of  record.  {Grant  v. 
White,  6  Oal.  65 ;  Parker  v.  WilUamahurgh,  18  How.  Pr.  E. 
260,  261;  Jerome  v.  Boeram,  1  Wend.  293,  296;  United 
States  V.  Curry,  6  How.  U.  S.  106,  111 ;  Hittell;  Art  400, 
401 ;  1  Grah.  Prac  22,  23 ;  1  Tidd's  Practice,  108,  94.) 

T.  E.  Rearden,  for  the  Bespondent 

Attorneys  are  officers  of  the  Court,  and  can  only  appear 
for  an-d  represent  parties  by  its  license.  {Clark  v.  Willett, 
35  Oal.  639.)  In  the  modem  English  decisions,  a  distinc- 
tion is  made  where  the  attorney  appears  without  authority, 
between  cases  where  defendant  has  and  where  he  has  not 
been  served.  (See  Bayley  v.  Btickland,  1  Exch.  1  Wels. 
H.  &  G.  1, 1847 ;  16  L.  J.  N.  S.  Exch.  204.)  "  K,"  says  the 
.Court,  "  the  process  has  been  served,  and  the  plaintiff 
be  innocent  of  any  fraud  or  collusion  and  the  attorney  is 
responsible,  the  party  for  whom  the  attorney  appeared  is 
confined  to  his  remedy  against  him.''  The  reason  given, 
is  that  the  plaintiff  is  without  blame,  and  the  defendant  is 
guilty  of  negligence  by  not  appearing  and  making  defense 
by  his  own  attorney,  if  he  has  any  defense  on  the  merits. 
But,  on  the  other  hand :  **  If  the  plaintiff,  without  serving 
the  defendant  with  process  to  appear,  accepts  an  appear- 
ance entered  for  him  by  an  unauthorized  attorney  and  pro- 
ceeds to  judgment,  the  Court  will  set  aside  the  judgment 
with  costs,  and  leave  the  plaintiff  to  recover  by  summary 
proceedings  against  the  delinquent  attorney  those  costs  and 
the  expenses  to  which  he  has  been  put  by  him.''  ^*  The 
plaintiff  in  such  case  is  not  wholly  free  from  the  imputation 
of  negligence;  the  law  requires  him  to  give  notice  to  the 
defendant  by  serving  the  writ,  and  he  has  not  done  so. 
The  defendant,  therefore,  is  wholly  free  from  blame,  an-d  the 
plaintiff  not" 

The  distinction  taken  is  a  reasonable  one;  and,  on  prin- 
ciple,  and  in  view  of  the  tendency  of  modern  judicial  opin- 
ions, the  true  rule  of  law  is  thought  to  be  that  a  party  not 
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served,  who  has  been  represented  by  an  nnantharized  attor- 
ney, hag  a  right  to  be  relieved  against  the  judgment  on 
motion  or  by  bill  in  equity,  and  this  right  does  not  depend 
upon  the  ability  of  the  attorney  to  respond  in  damages. 
The  judgment  of  McChwan  t.  Chirrison  was  absolutely  void 
for  want  of  all  jurisdiction  in  the  Court  which  rendered  it. 
Garrison  was  not  served  with  process,  nor  did  any  attorney 
of  the  Court  appear  for  him.  Moore's  appearance,  he  be- 
ing at  the  time  only  a  private  person,  and  not  an  attorney, 
could  neither  affect  or  bind  any  one.  Hence  the  judgment 
entered  by  default  against  Garrison  was  a  nullity,  and  could 
neither  legally  affect  his  person  or  property,  and,  it  became 
the  duty  of  tiie  Court  to  so  adjudge  when  proof  was  made 
that  its  action  and  decree  were  not  supported  by  jurisdic- 
tion obtained  over  either. 

By  the  Court^  Waujloe,  C.  X : 

1.  There  is  not  even  the  slightest  evidence  of  fraud  upon 
the  part  of  Moore  nor  of  Edmonds,  nor,  indeed,  of  any 
other  person^  in  the  proceedings  resulting  in  the  judgment 
in  favor  of  McGowan  and  against  Garrison.  Edmonds,  as  the 
attorney  of  McGowan,  had  no  relations  with  Garrison,  nor 
with  Pratt,  his  agent,  which  involved  the  duty  upon  his  part, 
to  consult  with  the  latter  or  give  him  any  special  notice  of 
the  pendency  of  the  suit  of  McGbwan  against  Garrison- 
That  duty  belonged  to  Moore,  who  was  the  attorney  of  rec 
ord  for  Garrison  in  that  action,  and  Moore  testified  that  he 
distinctly  notified  Pratt  (who  had,  in  the  meantime,  be- 
come the  agent  and  attorney  in  fact  of  Garrison,)  of  the 
pendency  of  the  suit  of  McOowan  v.  Oarrison,  and  that  this 
notice  was  given  before  the  sale  of  the  property  had  taken 
place,  and  in  ample  time  to  have  prevented  the  sale. 
Moore  was  cross-examined  by  Pratt,  at  the  trial,  and  being 
inquired  of  as  to  the  fact  of  his  having  given  him  this  noti- 
fication, said :  "  I  went  to  your  office ;  I  opened  the  door  and 
went  in.  Tou  were  standing  by  the  table  talking  with  a 
gentleman.  I  mentioned  to  you  there  was  the  suit  of  Mc- 
Oowa/n  V.  Oarrison,  a  street  assessment  suit,  which  ought  to 
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be  attended  to.  You  stopped  me,  put  your  hand  up,  and 
said,  '  I  know  all  about  it ;  I  will  attend  to  it.'  That  is  all 
you  said,  sir,  and  I  went  out''  If,  as  Pratt  testifies,  he 
did  not  comprehend  the  import  of  this  distinct  notification 
given  him  by  Moore,  that  circumstance  would  not  tend  to 
show  that  Moore  was  acting  fraudulently  or  in  bad  faith  in 
attempting  to  bring  the  matter  to  his  attention.  That 
Pratt  did  not  understand  Moore  is  rather  to  be  attributed 
to  a  possible  indisposition  upon  his  part  to  listen,  as  he 
testifies  that  at  that  time,  for  particular  reasons  he  '^  did 
not  wish  to  have  any  particular  conversation  with  Mr. 
Moore  beyond  what  was  actually  essential."  Moore  cer- 
tainly seems  to  have  done  his  whole  duty  in  giving,  or  en- 
deavoring in  good  faith  to  give,  information  to  Pratt, 
which,  had  it  been  listened  to,  would  have  protected  Garri- 
son from  the  subsequent  loss  of  his  property. 

2.  Moore,  although  he  had  not  in  fact  been  admitted  to 
practice  in  the  Courts  of  this  State,  by  order  entered  in  the 
usual  manner,  had  been  regularly  admitted  an  attorney  and 
counselor  of  all  the  Courts  of  the  State  of  New  York,  at  a 
general  term  held  in  the  city  of  New  York  on  the  25th  day 
of  November,  1862,  and  might  have  been  admitted  to  prac- 
tice in  the  Courts  of  this  State  upon  motion.  This  motion 
he  believed  had  been  made,  and  the  nsual  order  of  admis- 
sion obtained;  and,  acting  upon  that  belief,  he  had  been 
accustomed  to  appear  in  the  Court  below  as  an  attoi 
ney  and  counselor,  conducting  business  there  without  chal- 
lenge or  question  from  any  quarter.  He  had  been  habitu- 
ally recognized  by  the  Court  as  a  member  of  its  bar.  Ho 
was,  therefore,  in  any  view,  de  facto,  an  officer  of  the  Court, 
and  the  validity  of  his  acts  as  to  third  persons  cannot  col- 
laterally be  called  in  question.  The  appearance  of  the 
defendant,  entered  by  Moore  as  his  attorney,  in  the  action 
of  McOowan  v.  Oarrison,  must  be  regarded,  therefore,  as  of 
the  same  import,  in  all  respects,  as  though  Moore  had 
been  admitted  to  practice  in  the  Court  below  by  the  entry 
of  the  usual  order  of  admission. 

3.  If  an  attorney  at  law,  having  no  authority  to  do  so, 
enter  the   appearance  of  a  defendant  in  an  action  without 
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the  service  of  jurisdictional  process,  and  the  fact  of  the 
want  of  the  authority  be  made  to  appear,  such  proceeding 
IB  void  aa  to  the  defendant,  whose  appearance  has  been  so 
entered^  But  the  act  of  the  attorney  in  entering  the  ap- 
pearance of  a  defendant,  carries  with  it  a  presumption  of 
due  authority  upon  his  part  to  do  so.  Therefore^  if,  after 
an  appearance  entered,  judgment  be  rendered  against  the 
defendant,  and  the  latter  seeks  relief  against  the  judgment 
on  the  ground  of  want  of  authority  of  the  attorney  to  enter 
his  appearance^  it  is  incumbent  upon  such  party  '^  to  make 
out  a  dear  and  unmixed  casa''  He  is  required  ^'  to  show 
clear  merits;  to  take  prompt  action,  and  to  establish  his 
right  by  cogent  and  strong  evidence."  There  would,  in- 
deed, be  but  little  security  afforded  by  judicial  proceedings 
had,  if  a  party  who  had  been  unsuccessful  in  litigation  could 
overthrow  or  defeat  them  upon  mere  su^estion  of  want  of 
authori^  in  his  attorney  to  appear  for  him,  or  to  conduct 
the  controversy  upon  his  behalf;  and  it  would,  from  the 
nature  of  the  case,  usually  be  a  work  of  much  difficulty  for 
the  opposite  party  to  show  the  authority,  even  if  it  existed. 
It  is  apparent  that  the  proof  upon  the  part  of  Gkrrison  here 
was  not  sufficient  to  overcome  the  presumption  of  author- 
ity in  Moore  to  enter  his  appearance  as  a  defendant  in  the 
action  brought  by  McGk)wan.  There  is  really  no  proof 
whatever  that  Moore  did  not  have  the  requisite  authority  in 
that  behalf.  Boberts,  who  had  long  been  the  attorney  in 
fact  of  Gktrrison  in  California,  had  been  accustomed,  in 
other  cases,  to  employ  attorneys  about  the  business  of  Gku^ 
risen,  and  Moore  was  one  of  the  attorneys  who  had  been 
thus  employed. 

4.  To  say  that  he  had  no  authority  to  employ  Moore  as  an 
attorney  for  his  principal  in  the  McQowan  suit  is  to  ignore 
a  uniform  course  of  business  pursued  by  Roberts  for  a 
number  of  years,  with  the  knowledge,  and  at  least  the  tacit 
approval  of  Garrison.  Eoberts  had  during  the  time  re- 
peatedly engaged  the  services  of  Moore  about  the  law 
business  of  Garrison;  had  paid  him  with  the  funds  of  Gar- 
risen  for  his  services  in  such  business,  and  to  this  course  of 
business  the  latter  had  never  made  an  objection.     It    ap- 
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pears  to  have  been  the  habit  of  Oarrison  to  leave  the  gen- 
eral conduct  of  the  suits  in  California  with  Koberts,  as  his 
agent.  This  is  the  purport  of  Eoberts^  testimony  at  the 
trial,  and  it  is  uncontradicted.  Moore  himself  testified 
that  in  all  cases  (including,  of  course,  the  case  of  McOowan 
V.  Oarrison)  in  which  he  had  appeared  for  Garrison,  he  was 
employed  to  do  so  by  Koberts,  the  agent  of  Garrison.  In 
fact,  the  evidence  given  at  the  trial,  so  far  from  displac- 
ing the  presumption  of  the  rightful  authority  of  Moore  to 
appear,  directly  establishes  the  fact  of  his  employment  by 
Boberts  for  that  purpose,  and  that  the  latter  had  the  requi- 
site authority  from  Garrison  in  the  premises. 

Judgment  and  order  denying  a  new  trial  reversed,  and 
cause  remanded  for  a  new  trial.    Remittitur  forthwith. 

!N'either  Mr.  Justice  Cbockett  nor  Mr.  Justice  MoEin- 
8TBT  expressed  an  opinion. 
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SHEEHY  V.  ELIJAH  TRUE. 

Vrxji  or  Statb  to  Bixtoihth  aitd  TBiBTT-8ixm  ftacnoNB. — ^Ab  Aet  of 
Congress,  p«Med  tfter  March  8,  18S8,  permitting  the  purchasers  from 
the  claimant  of  a  rejected  Mexican  grant,  to  enter  the  land  Included 
within  the  hoandarfes  of  the  grant;  at  one  dollar  and  twenty-flve  cents 
per  acre,  does  not  divest  the  State  of  Its  title  to  the  sixteenth  and  thirty- 
■Ixth  sections  within  the  grant;  and  a  patent  Issued  hy  the  United 
States  under  said  Act,  to  one  of  such  purchasers,  of  a  sixteenth  or 
thirty-sixth  section,  does  not  convey  the  title. 

ESTOFPBL  BT  JuDQMKNT. —  If  the  matters  determined  hy  a  judgment  against 
a  defendant  are  set  forth  In  the  complaint,  the  question,  as  to  whether 
the  defendant  Is  estopped  by  It,  arises  on  the  complaint. 

Wmwebmscm  01*  LAzn>  Contest  to  Distbict  Court  fob  Tbial. —  If  an  ap- 
plication is  made  to  the  Register  of  the  State  Land  Office  to  purchase 
land,  and  a  protest  is  filed  on  the  ground  that  the  State  has  no  title, 
and  that  the  title  is  In  the  protestant,  and  that  he  has  the  better  right 
to  purchase,  and  a  contest  arises  before  the  State  Register,  which  he 
refers  to  the  District  Court  for  trial,  and  an  action  is  commenced  in  the 
District  Court,  it  has  Jurisdiction  to  determine  the  question  whether  the 
State  has  title  to  the  land. 
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BSTOPPK.    BT    JUDOMKNT    IK    CASE   OV   COVTMBT    TO    PUICHABB    LAND. —  If    M. 

party  makei  an  application  to  the  Begltter  of  the  State  Land  Office  to 
purchase  a  sixteenth  or  thlrty-slz  section  of  public  land,  and  one 
who  has  obtained  a  patent  to  the  land  from  the  United  States  flies  a 
protest,  claiming  that  the  title  Is  not  In  the  State,  and  that  he  has  the 
better  right  to  purchase,  and  the  contest  Is  referred  to  the  District 
Court  for  trial,  and  the  District  Court  adjudges  that  the  tlUe  to  the 
land  is  not  in  the  State,  and  that  neither  party  has  a  right  to  purchase 
the  land  from  the  State,  and  the  applicant  afterwards  obtains  a  patent 
from  the  State,  the  applicant  is  estopped  by  the  Judgment  from  aver- 
ring  that  the  patent  from  the  State  Tested  in  him  the  title  to  the  land, 
and  from  denying  that  the  patent  issued  by  the  United  States  trans- 
ferred to  the  patentee  the  title  to  the  land,  and  the  patent  issued  by  the 
State  is  Toid. 
Patint  to  Z.AND  IN  THS  SuscoL  RANCH. — ^Although  the  Aet  of  Congress 
granting  the  right  to  purchasers  from  Vallejo,  of  land  on  the  so-called 
Suscol  Ranch,  to  purchase  from  the  United  States,  does  not  expressly 
provide  for  a  patent  to  issue  to  the  purchaser;  still  a  patent  must  Issue, 
as  the  usual  mode  of  transmitting  the  legal  title.  The  patent  issued  by 
the  United  States  to  a  purchaser  of  land  which  was  a  part  of  the  so- 
called  Suscol  Ranch,  cannot  be  attacked  by  a  prlTate  person  on  the 
ground  that  the  patentee  had  not  the  requisite  possession  to  entltlo  him 
to  purchase  under  the  Suscol  Act,  unless  such  pers<m  eonneets  hlmaelr 
with  the  titie  to  the  land. 

Appeal  from  the  District  Courts  Seventh  Judicial  Dio- 

trict,  County  of  Napa. 

The  case  was  thus:  M.  O.  Vallejo  claimed  that  a  large 
tract  of  land  had  been  granted  to  him  by  the  Mexican  gov- 
ernment before  the  acquisition  of  California  by  the  United 
States,  and  applied  to  the  Board  of  Commissioners^  ap- 
pointed by  the  United  States,  to  have  the  alleged  grant 
oonfirmed.  It  was  called  the  Suscol  Bancho.  The  case  was 
appealed  to  the  Supreme  Court  of  the  United  States,  and, 
in  1862,  that  tribunal  decided  that  the  grant  was  invalid. 
A  large  number  of  persons  had  purchased  from  Vallejo 
before  the  grant  was  rejected,  and  had  enclosed  and  culti- 
vated their  respective  parcels  of  land.  Congress  passed  an 
Act,  approved  March  3,  1863,  extending  the  public  sui^ 
veys  over  the  Banch  at  the  expense  of  the  settlers,  and 
permitting  the  bona  fide  purchasers  from  Vallejo  to  pur- 
chase the  land  from  the  United  States  at  one  dollar 
and   twenty-five  cents  per   acre,   to   the   extent   to   which 
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the  same  had  been  reduced  to  poesession  at  the  time  of 
the  adjudication  of  the  Supreme  Court  This  action  was 
brought  to  quiet  the  title  to  the  southwest  quarter  of 
section  thirtj-siz,  excepting  therefrom  a  piece  contain- 
ing about  fifty-nine  acres.  The  land  was  within  the 
boundaries  of  what  had  been  called  the  Suscol  Banch. 
The  plaintiffs  had  been  in  possession  of  the  land  since 
1855.  The  land  was  surveyed  in  1863,  and  the  plat  filed 
in  November  of  that  year.  On  the  20th  day  of  May,  1867, 
the  United  States,  under  the  Suscol  Act,  granted  a  patent 
to  the  land  in  dispute,  along  with  other  lands,  to  the  plain- 
tiffs Thompson  and  Sheehy,  and  the  grantors  of  the  plaintiff 
Morris.  The  patentees  presented  their  claim  under  the 
Act  of  C!ongress,  within  twelve  months  after  the  approved 
plats  of  the  survey  were  filed  in  the  Land  Office.  On  the 
21st  day  of  April,  1864,  the  defendant  applied  to  L.  Ban- 
som,  the  State  locating  agent,  to  locate  and  purchase  from 
the  State  said  southwest  quarter,  the  application  was  ac- 
cepted and  approved  by  the  Surveyor-General  of  Oalifomia 
on  the  28th  day  of  February,  1868,  and  the  defendant  de- 
manded a  certificate  of  purchase.  The  plaintiffs  Thompson 
and  Sheehy,  and  the  grantors  of  plaintiff  Morris,  filed  a  pro- 
test, and  die  Eegister  of  the  State  Land  Office  referred  the 
contest  to  the  said  District  Court  for  trial.  On  the  6th 
day  of  April,  1870,  the  District  Court  rendered  the  judg- 
ment mentioned  in  the  opinion.  (See  Sheehy  v.  True,  46 
Cal.  236.)  On  the  10th  day  of  December,  1870,  the  de- 
fendant applied  to  the  Begister  of  the  State  Land  Office  for 
a  certificate  of  purchase,  and  the  Begister,  notvnthstanding 
the  judgment  of  the  District  Court,  gave  him  a  certificate, 
and  afterwards  a  State;  patent  was  issued  to  him. 

Judgment  in  this  case  was  rendered  in  favor  of  the  plain- 
tiffs September  12, 18'!^2.  The  transcript  does  not  show  when 
the  action  was  commenced,  but  it  shows  that  it  must  have 
been  commenced  after  the  State  patent  was  issued.  The 
defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

CaiiUn  S  MeFarUmd  and  Oeorge  Cadwalader,  for  the  Ap- 
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pellant,  argaed  that  the  land  was  not  excluded  from  the 
grant  of  the  sixteenth  and  thirty-sixth  section  made  by  the 
Act  of  March  3,  1853,  by  the  following  reservation  in  the 
Act: 

**  That  where  any  settlement,  by  the  erection  of  a  dwell- 
ing-honse  or  the  cultivation  of  any  portion  of  the  land, 
shall  be  made  upon  the  sixteenth  and  thirty-sixth  sections 
before  the  same  shall  be  surveyed,  or  where  such  sections 
may  be  reserved  for  public  uses,  or  taken  by  private  claims, 
other  lands  shall  be  selected  by  the  proper  authorities  of 
the  State  in  lieu  thereof.''    (10  XJ.  S.  Statutes,  246.) 

That  the  words  '^private  claim,"  in  the  reservation,  ap- 
plied only  to  a  settlement  made  under  the  preemption  law 
of  1841.  They  also  argued  that  the  defendant,  being  in 
privity  with  the  source  of  paramount  title,  because  he 
claimed  from  the  United  States  through  its  grant  to  the 
State,  had  a  right  to  dispute  the  plaintiff's  title  and  attack 
their  patent;  and  that  their  patent  was  void  because  there 
was  no  law  authorizing  it  to  be  issued  as  the  Suscol  Act  did 
not  provide  for  a  patent;  and  cited  Patterson  v.  Wirm,  11 
Wlieat^  380.  They  also  argued  that  the  judgment  of  the 
District  Court,  in  case  of  Thompson  v.  True,  was  not  an 
estoppel,  because  in  said  action  the  defendant  did  not  have 
the  title  which  he  now  set  up,  to  wit:  The  State  patent; 
and  because  the  plaintiffs  failed  to  get  the  judgmqpt  they 
sought,  to  wit:  The  right  to  purchase  from  the  State. 

Thomas  P.  Btqney  and  Hartson  &  Bumell,  for  the  Re- 
spondents, argued  that  the  judgment  in  Morris  et  dL  v. 
True,  was  an  estoppel  and  decisive  of  the  whole  case,  be- 
cause it  was  decided  by  the  District  Court: 

1st.  That  the  State  of  California  had  no  title  to  the  south- 
west one  quarter  of  section  thirty-six. 

2d.  That  the  plaintiffs  in  this  action  had  acquired  the 
title  from  the  United  States  under  their  Suscol  Patent. 

3d.  That  consequently  the  Register  of  the  State  Land  Of- 
fice should  deny  defendant's  application  for  a  certificate  of 
purchase. 

That  the  Court,  having   decided  that  the  State  had  no 
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title  to  convey,  it  was  a  useless  enquiry  whether  one  party 
or  the  other  had  the  right  to  a  certificate  of  purchase  from 
the  State.  As  to  the  jurisdiction  of  the  District  Court  to 
pass  on  the  question  of  title,  they  made  the  following  argu- 
ment: 

It  is  provided  in  section  twenty-seven  of  the  Act  of 
April  27,  1863,  (Statute  1863,  p.  699,)  that  ^  in  all  cases 
where  a  contest  shall  arise  for  the  approval  of  a  survey  oi 
location  before  the  Surveyor-Gkneral,  or  for  a  certificate  of 
purchase  or  other  evidence  of  title  before  the  Register, 
that  oiSccr  shall,  when  such  contest  is  a  question  as  to 
the  survey,  or  purely  a  question  of  fact,  determine  the 
same  according  to  the  facts,  and  give  his  approval  or  issue 
the  certificate  of  purchase,  or  other  evidence  of  title,  as  he 
may  so  determine." 

The  jurisdiction  of  the  Court  will  depend  upon  the  issue 
in  the  Land  Office.  If  the  want  of  title  in  the  State  was  a 
legitimate  ground  of  controversy  in  the  Land  Office,  and 
its  assertion  created  a  contest  such  as  the  Act  of  the  Leg- 
islature contemplated,  then,  undoubtedly,  the  Court  had 
jurisdiction  to  decide  that  issue.  Did  the  assertion  of  title 
in  themselves,  and  denial  of  title  in  the  State  by  the  re- 
spondents, create  a  contest  upon  the  application  of  appel- 
lant for  a  certificate  of  purchase! 

In  Tyler  v.  Houghton,  (25  CaL  30,)  a  mandamus  was  is- 
sued by  this  Court  requiring  the  Surveyor^Qeneral  to  per- 
mit the  petitioner  to  contest  an  application  to  purchase  lieu 
lands  under  the  Act  of  1863.  The  petitioner  did  not  claim 
the  right  to  locate  the  land  himself,  but  merely  the  privi- 
lege of  contesting  the  right  of  the  State  to  select  the  land. 
The  Surveyor-General  declined  to  allow  the  petitioner  to 
contest  on  the  ground  that  he  was  ^^not  authorized  to 
entertain  a  contest  between  parties  who  are  not  both  apply- 
ing for  a  purchase  of  the  land." 

The  Court  say :  "  We  do  not  so  read  the  statute.  There 
is  certainly  no  such  restriction  expressly  imposed  by  the 
terms  of  the  Act,  and  such  a  restriction  is  repugnant  to  the 
whole  scope  and  design  of  the  Act.  The  object  of  the  Act, 
as  expressed  in  its  title,  is  to  provide  for  the  sale  of  lands 
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belonging  to  the  State.  In  order  to  effect  this,  it  is  of 
primary  consequence  to  ascertain  what  land  belongs  to  the 
State.  When  application  is  made  for  the  purchase  of  any 
given  parcel  of  land,  it  is  of  first  importance  alike  to  the  in- 
terest of  the  purchaser  and  the  State,  to  ascertain  whether 
such  land  is  subject  to  selection  and  location  by  the  State. 
If  it  is  noty  the  State  can  neither  pass  the  title,  nor  can  the 
applicant  acquire  any  by  the  proposed  action.  It  would  be 
folly,  therefore,  on  Uie  part  of  the  State  and  the  purchaser 
to  avoid  any  contest  which  might  throw  light  upon  the 
question  of  title.  Clearly  it  is  the  policy  of  the  Act  in 
question  to  invite,  rather  than  discourage  contests  of  this 
kind.         ♦♦♦•«♦♦ 

'^  In  our  judgment^  it  is  made  the  duty  of  the  Surveyor- 
General  to  hear  and  determine  all  contests  which  may  be 
brought  before  him  touching  the  right  of  the  State  to  sell, 
or  the  applicant  to  purchase,  in  the  manner  prescribed  in 
the  twenty-seventh  section  of  the  Act." 

In  the  case  of  Higgins  v.  Houghton  (25  CaL  259),  the  pro- 
test was  on  the  ground  that  the  land  was  mineral  land,  and 
did  not  belong  to  the  State.  The  signers  of  the  protest 
had  no  interest  in  the  land  nor  improvements,  and  had  '^  no 
relations  to  the  land  except  as  dwellers'  upon  it  at  the 
point  of  time  when  the  protest  was  signed,"  and  the  Court 
say:  ^' Still  we  consider  the  protestants  as  competent 
parties  under  the  Act  of  1863,  to  contest  the  plaintiff's  right 
to  a  patent." 

If,  then,  the  want  of  title  in  the  State  was  a  legitimate 
ground  of  contest,  as  that  contest  involved  a  question  of 
law  which  the  Kegister  could  not  decide,  and,  moreover,  as 
the  plaintiffs  demanded  that  it  be  referred  to  the  Courts, 
we  see  no  way  of  avoiding  the  conclusion  that  the  order  of 
reference  conferred  jurisdiction  upon  the  Court  to  deter- 
mine that  contest  by  an  adjudication  upon  the  question  of 
title,,  as  well  as  all  other  matters  involved  in  it.  (Act  of 
1863,  Sec.  27,  Statutes  1863,  pp.  599,  600.) 

Otherwise  Uie  law  would  encourage  a  useless  controversy, 
and  not  only  invite,  but  entertain  a  contest  which  it  had 
provided  no  tribunal  to  decide.     It  certainly  would  not  b? 
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maintained  that  the  contest  could  be  decided  by  the  Court, 
but  that  the  decision  would  not  bind  the  State  officers  or 
parties.  « 

This  Court  has,  in  the  case  of  Hivkley  v.  Fowler  (43  Cal. 
56),  had  under  consideration  the  jurisdiction  of  the  Courts 
In  the  matter  of  contests,  under  the  twenty-seventh  section 
of  the  Act  of  1863,  and  the  conclusions  of  the  Court  are 
thus  stated : 

^'  Under  the  twenty-seventh  section  of  the  Act,  when  the 
contest  is  referred  to  the  Courts  for  settlement,  it  is  to  be 
determined  upon  the  principles  of  law  and  equity  involved. 
The  Court  is  to  exercise  its  judicial  authority  in  adjudi- 
cating the  entire  case  as  presented.  It  is  not  confined  to 
the  narrower  measure  of  relief  which  the  Surveyor-General; 
in  the  exercise  of  a  mere  qvMi  judicial  function  in  deter- 
mining mere  matters  of  fact,  might  award.  Such  was  not 
the  intent  of  the  statute.  Its  purpose  was  to  provide  for 
the  settlemfint  of  the  rights  of  the  parties  litigant  at  once 
and  forever.  The  jurisdiction  of  the  Court  is  as  broad  and 
effective  as  though  one  of  the  parties  had  already  obtained 
a  title  to  which  the  other  had  the  better  right  The  Sur- 
veyor-Genp^')]  is  to  determine  onJy  those  contests  in  which 
the  survey,  or  purely  a  question  of  fact,  is  involved. .  But 
when  a  question  of  law  only  is  involved,  or  one  of  law  and 
fact,  the  parties  are  to  be  referred  to  the  Courts  for  its  de- 
termination, and  in  the  Courts  the  ordinary  rules  of  plead- 
ing and  of  evidence  are  to  be  observed,  and  judgment  is  to 
be  rendered  as  in  ordinary  adversary  proceedings,*^ 

By  the  Courts  Rhodes,  J. : 

The  land  in  controversy  is  a  part  of  a  thirty-sixth  section, 
and  by  virtue  of  the  Act  of  Congress  of  March  3,  1853,  as 
we  construed  it  in  Sherman  v.  Bvick  (46  Cal.  656),  the 
title  vested  in  the  State ;  and  by  means  of  the  State  patent, 
the  title  was  transferred  to  the  defendant,  unless  the  oper- 
ation and  effect  of  the  judgment  in  Morris  v.  True,  which 
is  set  up  in  the  complaint,  precluded  the  defendant  from 
relying  on  title  derived  from  the  States 
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It  is  tmnecessary  to  notice  any  of  the  preliminary  objec- 
tions of  the  plaintiff,  to  the  effect  that  the  answer  raises  no 
issue  a^  to  the  judgment  in  Morris  v.  True;  and  that  in  the 
motion  for  a  new  trial  there  is  no  specification  which  calls 
in  question  the  implied  finding  in  favor  of  the  plaintiff 
upon  the  issue  in  respect  to  the  judgment,  for  the  matters 
determined  by  that  judgment  are  set  forth  in  the  complaint, 
and  thereupon  the  question  arises  as  to  whether  the  defend- 
ant is  thereby  estopped  to  aver  title  in  himself  derived 
through  his  patent  from  the  State. 

It  is  averred  that  the  defendant  made  application  to  pur- 
chase the  lands  from  the  State;  that  the  plaintiffs  in  that 
case  filed  with  the  Kegister  of  the  State  Land  Office  their 
protest,  etc.,  on  the  ground  that  the  title  was  vested  in  them, 
and  that  the  State  had  no  title;  and  on  the  farther 
ground  that  they  had  the  prior  right  to  purchaae  the  lands 
from  the  State.  After  stating  that  a  contest  arose  before 
the  State  Eegister;  that  it  was  referred  to  the  IXstrict 
Clourt;  that  an  action  was  instituted,  in  which  the  defend- 
ant appeared,  etc.,  it  is  averred  that  a  judgment  was  duly 
made  and  entered,  whereby  it  was  adjudged  that  the  legal 
title  to  the  premises  was  vested  in  the  plaintiffs,  under  their 
patent  from  the  United  States;  that  the  State  had  no  title 
or  interest  therein  and  that  tli*e  defex  .ant  was  not  entitled 
to  receive  from  the  State  Begister  a  certificate  of  purchase, 
ITpon  looking  into  the  judgment,  it  is  found  that  in  addi- 
tion to  the  matters  averred  in  the  complaint,  it  is  adjudged 
that  neither  party  is  entitled,  under  his  application,  to  pur- 
chase the  landh  trom  the  State ;  and  that  tiie  defendant  have 
judgment  for  his  costs.  After  the  entiy  of  that  judgment, 
the  State  Hegister  issued  to  the  defendant  a  certificate  of 
purchase,  and  subsequently  a  patent  was  issued  to  him  by 
the  State. 

The  defendant  contends  that  the  Court  had  no  jurisdic- 
tion to  decide  the  question  of  title  —  that  is  to  say,  to  deter- 
mine whether  the  title  had  vested  in  the  State  —  that  the 
issue  referred  was  necessarily  confined  to  the  question  as  to 
which  of  the  applicants  had  the  better  right  to  make  the 
^[^wbhase  from  the  State.     If  this  proposition  be  not  sus- 


July,  1874.]  Thohpsoit  v.  Tbux.  600 


Opinion  of  tiM  Court  —  Bhodii^  J. 


tainable  —  if  the  Court  had  jurisdiction  to  determine  that  the 
title  was  not  in  the  State  —  the  conclusion  is  irresistible 
that  the  determination  of  that  issue  is  binding  upon  the 
defendant,  and  that  he  is  now  estopped  to  aver  that  the 
title  had  in  fact  vested  in  the  State.  If  the  Court  possessed 
such  jurisdiction  the  judgment  was  binding  upon  the  officers 
of  the  State  Land  department,  to  the  extent  at  least,  that 
thej  had  no  authority  to  issue  to  either  of  the  parties  to 
that  action  a  certificate  of  purchase  or  patent  Tyler  ▼• 
Houghton  (25  CaL  26)  waa  an  application  for  a  mandamus 
to  compel  the  State  Begister  to  allow  the  petitioner  to  con- 
test an  application  for  the  purchase  from  the  State,  of  cer- 
tain lands  as  lieu-lands;  and  it  waa  held  that  the  petitioner 
was  authorized  to  contest  the  application,  although  he  was 
not  an  applicant  to  purchase  the  lands  from  the  State.  And 
it  was  held  that  ^Mt  is  of  primary  consequence  to  ascertain 
what  land  belongs  to  the  State.  When  application  is  made 
for  the  purchase  of  any  given  parcel  of  land,  it  is  of  the  first 
importance,  alike  to  the  interest  of  the  purchaser  and  the 
State,  to  ascertain  whether  such  land  is  subject  to  selec- 
tion and  location  by  the  State/'  That  is  to  say,  the  issue 
as  to  whether  the  land  was  the  land  of  the  State,  or  was 
subject  to  selection  and  location  by  the  State,  was  a  mate- 
rial issue  in  the  congest.  That  issue  would,  also,  be  a  ma- 
terial issue  in  the  action  instituted  in  pursuance  of  the 
reference  of  the  contest  to  the  District  Court.  It  is  mani- 
fest, we  think,  that  the  Court  would  have  no  jurisdiction  in 
a  contest  between  two  rival  claimants  for  the  purchase  of  the 
same  land,  unless  the  State  had  acquired  the  title,  or,  what 
amounts  to  the  same  thing,  h^d  taken  such  steps  in  the 
selection  and  location  of  the  land,  that  the  title  would  pass 
to  the  purchaser  from  the  State.  The  issue  of  title  in  the 
State  must,  therefore,  be  a  material  issue,  and  no  reason  is 
perceived  why  its  determination  in  a  contest  which  the 
State  Begister  referred  to  the  District  Court,  should  not  be 
as  binding  and  conclusive  on  the  parties,  as  a  similar  de- 
termination in  any  other  action  between  the  same  parties. 
It  results  from  this  construction  of  the  effect  of  the  judg- 
ment in  Morris  v.  Tnio  that  the  defendant  is  estopped  to 
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aver  that  the  patent  issued  to  him  by  the  State,  vested  in 
him  the  title  to  the  land  in  controversy;  and  hy  means  of 
the  same  judgment  he  is  estopped  to  deny  that  the  patent 
issued  by  the  United  States  to  the  plaintifiP|  transferred  to 
them  the  title  to  the  premises. 

It  is  urged  by  the  defendant  that  the  plaintifPs  patent  is 
void,  as  issued  without  authority  of  law.  We  are  of  the 
opinion,  as  stated  in  Durfee  v.  Plaisted  (88  Cal.  83),  that 
'^  the  patent,  although  not  expressly  provided  for  in  the 
Act,  (The  Suscol  Act,)  issues  in  pursuance  of  the  entry  as 
the  usual,  and  perhaps  the  necessary  mode,  in  the  absence  of 
any  other  provision  for  the  transmission  of  the  legal  title  to 
the  purchaser."  The  proceedings  under  the  Suscol  Act 
had  upon  the  plaintiff's  application  to  purchase,  and  the 
patent  issued  to  the  plaintiff,  if  liable  to  attack  by  a  private 
person  on  the  grounds  now  urged  by  the  defendant,  that 
they  did  not  have  the  requisite  possession  of  any  legal  sub- 
division of  the  quarter  section  which  includes  the  lands  in 
controversy,  and  that  they  were  not  entitled  to  purchase 
under  that  Act,  etc,  cannot  be  attacked  by  the  defendant, 
because  he  does  not  connect  himself  with  the  tide  to  the 
lands  in  controversy. 

Judgment  and  order  affirmed. 

Neither  Mr.  Chief  Justice  Waixaob  nor  l£r« 
Nhjes  expressed  an  opinion. 


CMoi  t»eoe.] 


T.  T.  TIDBALL  v.  JOHN  C.  HALLET,  J.  a  GOODS 

AKD  K  D.  SHIELAND. 

CoHtnucnoH  or  Plbadiho. —  la  aa  aettoa  agAlnft  the  raretlet  on  aa  oC- 
fleial  !)ond.  If  the  defendanti  allef»  la  thalr  aaiw«r,  that  they  afgaed 
with  th6  express  nndersUndlng  that  the  boad  shoald  be  signed  hy  cer- 
tata  other  persoas,  aaming  them,  without  stating  that  this  understanding 
was  with  the  obligee*  It  will  be  presumed  that  the  uaderatandlnc  was 
with  the  principal  In  the  bond. 

Bnaarxae  oa  am  Official  Bond. —  If  sureties  on  an  official  bond  sign  with 
aa  express  ufaderstandlng  with  the  principal  la  the  bondL  that  eertala 
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otber  pcraoni  ■hall  algn  at  raretlea,  and  that  nnleaa  anch  other  persons 
sign,  it  shall  not  be  delivered,  a  deliyery  of  the  bond  to  the  obligee, 
without  the  signature  of  anch  other  peraona,  doea  not  render  it  inTalld 
aa  to  the  sureties  who  do  sign. 

Dblivtot  of  Bond. —  In  an  action  on  an  official  bond,  the  production  of 
the  bond  in  Court  by  the  obligee,  la  aufflcient  evidence  of  ita  deiivenr. 

Dbputt  Colubctob  of  iNTaBNAi*  RiYBNUB. — A  collector  of  internal  revenue, 
for  a  district,  must  appoint  hia  deputlea  by  an  Inatrument  In  writing, 
but  need  not  assign  a  deputy  to  a  portion  of  the  rerenne  dlatrlet  by 
an  instrument  In  writing.  ' 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  Counly  of  San  Francisco. 

The  plaintiff  appointed  John  C.  Halley  his  deputy,  Octo- 
ber 1,  1868,  and  did  not,  in  his  written  appointment,  as- 
sign him  to  any  particular  portion  of  the  district.  The  dis- 
trict of  which  the  plaintiff  was  collector,  included  ihe  count- 
ties  of  Alameda,  Santa  Clara,  Santa  Cruz,  Monterey,  San 
Luis  Obispo,  Santa  Barbara,  Los  Angeles,  San  Bernardino 
and  San  Diego.  The  plaintiff  verbally  assigned  Halley  to 
the  county  of  Alameda.  The  bond  was  signed  by  Halley 
as  principal,  and  by  Goods  and  Shirland,  as  sureties.  They 
allege  that  it  was  understood  that  S.  H.  Foot,  Joseph 
Davis  and  George  Holland  should  sign  it  before  it  was  de- 
livered. Halley,  between  the  12th  day  of  October,  1868,  and 
the  4th  day  of  November,  1869,  collected  money  which  he 
failed  to  pay  over,  and  this  action  was  brou^t  to  recover 
it.  The  plaintiff  had  judgment  for  three  thousand  seven 
hundred  and  twenty-seven  dollars  and  twenty-four  cents. 
The  defendants  moved  for  a  new  trial,  which  was  granted, 
and  the  plaintiff  appealed  from  the  order  granting  a  new 
trial 

Moore,  Laine  &  Lieh,  for  the  Appellant 

For  the  sake  of  the  argument  we  will  concede  that  these 
sureties  signed  the  bond  upon  the  express  understand  inc^ 
with  Halley  that  two  others  were  to  sign  it  before  delivery, 
and  that  Halley,  in  violation  of  that  agreement  and  under- 
standing, did  deliver  it  to  plaintiff. 

This  was  wholly  immaterial  so  long  as  the  plaintiff  was 
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uo  party  to  that  understanding,  and  took  the  bond  in  good 
faith ;  the  authorities  and  the  reasoning  of  the  ablest  jurists 
sustain  us  in  this,  and  we  shall  content  ourselvBe  by  citing 
the  authorities,  as  we  can  hope  to  add  nothing  to  the  force 
of  the  reasoning  of  the  cases  we  shall  cite.  They  are  cases 
decided  by  able  jurists,  and  most  carefully  considered  and 
fully  discussed :  Deardorff  v.  Foresman,  24  Ind.  481 ;  Black- 
weU  Y.  Simpson,  26  Ind.  204;  Webh  v.  Baird,  27  Ind.  368; 
York  Co.  M.  F.  Ins.  Co.  v.  Brooks,  61  Me.  606;  State  of 
Maine  y.  Peck,  63  M&  284,  and  the  cases  cited  in  the  fore- 
going authorities. 

We  know  that  there  is  a  case  opposed  to  our  view  of  this 
matter,  viz :  The  People  v.  Bostwick,  43  Barb.  10 ;  32  N.  Y. 
448.  But  this  case  is  not  supported  by  reason  or  author- 
ity, as  shown  very  dearly  in  the  cases  cited  by  us  supra, 
and  especially  in  ike  case  of  Deardorff  v.  Foresman,  24  Ind. 
481,  and  State  of  Maine  v.  Peek,  63  Me.  284.  This  last 
case  most  thorou^ly  reviewed  the  New  York  cases. 

Armstrong  &  Hinkson,  for  the  Respondents,  argued  that 
the  delivery  was  fraudulent,  and  that  the  bond  oonld  not 
be  enforced  against  the  sureties  who  did  sign;  and  cited 
People  V.  Bostwick,  43  Barb.  10;  The  Hoboken  City  Bank 
•V.  Phelps,  84  Conn.  102 ;  Johnson  v.  Baker,  4  Bam.  &  Aid. 
440;  King  v.  Smith  et  oL,  2  Leigh,  167;  State  Bank  of 
Trenton  v.  Evans,  3  Green,  166 ;  Fertig  v.  Bucher,  8  Barr. 
310 ;  Pawling  v.  The  United  States,  4  Oranch,  219 ;  Ward 
V.  Chum,  18  Orattan,  801 ;  Smith  v.  South  Boyalton  Bank, 
32  Vt  347;  Fletcher  v.  Austin,  11  Vt  447;  Perry  v.  Pat- 
terson, 6  Hump.  135 ;  The  United  States  v.  Liffer,  11  Pet 
93,  94 ;  Parker  v.  Bradley,  3  Hill,  684,  and  Sharp  v.  The 
United  States,  4  Watts,  21. 

By  the  Court,  Rhodes^  J.: . 

The  plaintiff,  who  was  the  Collector  of  Internal  BevenisB 
for  the  Second  District  of  California,  appointed  Halley  as 
his  deputy ;  and  the  bond  in  suit,  as  it  is  allied,  was  given 
for  the  faithful  performance  by  Halley  of  his  duties  as  such 
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deputy.  The  sureties  alone  answer;  aiid  they  allege,  among 
other  things,  that  their  signaturee  to  the  bond  were  ob- 
tained with  the  express  understanding  that  it  should  be 
signed  by  certain  othw  persons  named  in  the  answer,  and 
that,  without  such  execution  by  those  other  persons,  the 
bond  was  not  to  be  delivered.  It  is  not  alleged  that  this 
'^express  understanding"  was  with  the  plaintiff,  and  the 
pleading  will  be  construed  as  referring  to  the  principal.  It 
is  not  alleged  that  the  plaintiff  had  notice  of  that  under- 
standing, or  that  there  was  anything  which  put  him  on  in- 
quiry; nor  does  the  evidence  in  the  case  charge  him  with 
notice.    The  bond  is  in  the  following  form: 

^'Know  all  men  by  these  presents,  that  we,  John  C. 
Halley,  of  Alameda  county,  principal,  and  J.  C.  Goods, 
of  Sacramento  cily,  and  E.  D.  Shirland,  of  Sacramento 

county,  and of ,  as  sureties,  are  held,"  etc.    There 

is  nothing  on  the  face  of  the  bond  to  give  the  obligee  notice 
that  it  was  intended  to  be  executed  by  any  other  person 
than  those  whose  names  are  subscribed  to  it  This  pre- 
sents the  principal  question  in  the  case^  which  is,  whether 
a  failure  to  comply  with  such  an  understanding  between  the 
principal  and  sureties,  as  is  alleged  in  this  case^  will  defeat 
a  recovery  on  the  bond  as  against  the  sureties,  when  the 
obligee  has  no  notice  of  such  understanding,  and  no  fact  is 
brought  to  his  attention  sufficient  to  put  him  upon  inquiry. 

There  is  great  diversity  among  the  authorities  on  this 
question,  and  the  cases  on  either  side  do  not  agree  aa  to 
the  reasons  upon  which  the  conclusion  is  based.  We  are 
of  the  opinion  that  Dadr  v.  United  States,  16  WalL  1,  and 
State  V.  Peck,  62  Ma  284,  lay  down  the  true  rule  on  this  sub- 
ject; which  is,  that  such  facts  as  above  stated  will  not  de- 
feat a  recovery  against  the  sureties.  And  this  conclusion, 
we  think,  is  sustainable  upon  principle 

No  proof  of  the  execution  of  the  bond  waa  required,  as 
the  defendants  did  not  deny  the  allegation  of  the  complaint 
that  it  was  signed  by  them;  and  its  production  by  the  ob- 
ligee is  sufficient  evidence  of  its  delivery. 

The  tenth  section  of  the  Act  of  May  30,  1864  (18  TJ.  S. 
Stat,  at  Large,  225),  provides  that  a  deputy-collector  shall 
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be  appointed  by  an'instnuneoLt  in  writing,  but  does  not 
provide  that  the  aasignmant  of  a  portion  of  the  revenue  dis- 
trict to  such  deputy  shall  also  be  in  writing;  and,  therefore, 
aa  we  construe  the  statute,  it  was  not  essential  that  a  writ- 
ten assignment  of  a  portion  of  the  district  to  Hallej,  as 
such  deputy,  be  shown. 

The  other  points  do  not  require  any  particular  notice. 

Order  granting  a  new  trial  reversed,  and  cause  remanded. 

Mr.  Chief  Justice  Wallaox  did  not  express  an  opinion* 
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WILLARD. 

Btidwtcb  or  TiTLi  a  Bjbctmbiit. —  On  tbe  trial  of  an  action  to  ceeovcr 
tbe  possession  of  land,  the  prodoetion  by  the  plaintiff  of  a  lease  of  the 
demanded  premises,  executed  by  him  to  the  defendant,  and  signed  by  the 
defendant,  the  term  of  which  expired  before  the  commencement  of  tlM 
action,  makes  out  a  pHma  fade  case  of  title  in  the  plaintiff. 

BPaczFiCATiON  OF  Reasokb  FOB  Nbw  Tbial. —  If  the  defendant  Id  eject- 
ment moves  for  a  new  trial,  and  relies  on  the  point  that  he  was  entitled 
to  recoyer  upon  his  erldence  of  adverse  possession,  he  must  tneloda  It 
In   his   specification  of   reasons  why  a   new   trial    should  be  granted. 

Pboof  of  Oubteb  in  Bjbcticknt. —  If  the  answer  In  ejectment  denies  an 
ouster,  and  the  plaintiff  falls  to  prove  it*  the  defendant  Is  entitled  to  a 
nonsuit.  But  if.  In  such  case,  the  Conrt  denies  the  nonsuit,  and  the 
defendant  afterwards  proves  that  he  la  in  poesession  of  the  demanded 
premises,  the  error  la  cored. 

Btidbncb  Aftib  Motion  fob  ▲  Nonsuit.-^  The  Ooort  may  permit  the 
plaintiff  to  introduce  further  evidence  after  a  motion  for  a  nonsuit  Is 
made:  and  unless  the  Conrt  in  doing  so  abnsea  Ita  dlsere^on,  its  aetSon 
will  not  be  disturbed. 

Lbabb,  Bvidbncb  of  Titub  in  thb  Plaintiff. —  In  ejectment,  the  prodne- 
tion  of  a  lease  executed  by  the  defendant  Is  prima  fade  evidence  of  title 
In  the  plaintiff,  and  is  not  overcome  by  evidence  on  behalf  of  the  de- 
fendant that  he  was  In  possession  when  he  executed  the  lease.  The  de- 
fendant must  not  only  show  possession,  but  paramount  title.  In  order 
to  overcome  the  estoppel  created  by  the  lease. 

Bbbuttinq  Evidencb  in  Ejectment. —  If  the  plaintiff  in  aJectment  reata  oa 
proof  of  a  lease  executed  by  the  defendant,  and  the  defendant  then 
proves  adverse  possession,  the  plaintllf,  in  rebattal,  may  introduce  evi- 
dence of  the  deraignment  of  his  title. 
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tvrmnav  Possbssion  bt  ▲  Tinant.— The  tenant  cannot,  daring  the  tenn 
of  a  lease,  hold  adverse  possession  against  the  landlord  by  the  mere  In- 
tention  so  to  hold,  and  without  the  doing  of  some  act  which  would 
amount  to  sidverse  possession  by  a  tenant  who  enters  under  a  lease. 

Lbasb  Intebbufts  Advxbsi  P0SSBS8ION. —  The  taking  of  a  lease  by  one  In 
adverse  possession,  Interrupts  the  rnnnlng  of  the  statute  of  limitations, 
and  Any  subsequent  adverse  possession  cannot  be  added  to  the  time 
which  had  run  prior  to  the  lease. 

Btiobncii  in  Bill  or  Ezcbptionb  ob  SrATBMBin^s. —  When  a  statement  or 
bill  of  exceptions  is  settled,  it  will  be  presumed  that  it  contains  all  tha 
avldence  given  in  the  cause  which  was  necessary  in  order  to  explain  tha 
points  specified,  and  that  it  would  not  have  presented  a  difTerent  case  in 
respect  to  the  specified  points,  had  It  contained  also  the  omitted  avl- 
den  CO. 

Appeal  from  the  District  Court^  Fourth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

Ejectment  to  recover  about  one  hundred  acres  of  land, 
part  of  the  Visitacion  Eancho  in  San  Mateo  county.  The 
answer  denied  the  plaintiff's  title,  and  also  denied  the 
ouster,  and  set  up  an  adverse  possession  of  five  years. 
The  action  was  commenced  January  12, 1871.  The  plaintiff 
was  a  corporation,  and  on  the  trial  introduced  in  evi- 
dence a  lease  of  the  demanded  premises  made  by  it  to  the 
defendant,  and  signed  by  the  defendant,  dated  May  2,  1870, 
for  the  term  of  six  months,  reserving  a  rental  of  one  dollar 
a  month,  and  proved  the  value  of  the  use  of  the  premises 
from  October  3,  1870,  to  the  11th  day  of  January,  1871, 
and  rested.  The  defendant  moved  for  a  nonsuit,  because 
the  plaintiff  had  failed  to  prove  that  he  was  in  the  posses- 
sion of  the  premises  when  the  suit  was  brought.  The  Court 
denied  the  motion,  and  then  suggested  that  the  plaintiff 
might  prove  that  the  defendant  was  in  possession.  The 
plaintiff  thereupon  recalled  the  witness  before  sworn,  and 
examined  him  as  to  the  defendant's  possession,  to  which 
the  defendant  objected.  The  plaintiff  again  rested.  The 
defendant  was  then  sworn  on  his  own  behalf,  and  testified 
that  when  the  lease  was  executed,  he  had  been  in  posses- 
sion of  the  demanded  premises  fifteen  years,  claiming  the 
same  in  his  own  right  adversely  to  the  plaintiff  and  its  pre- 
decessors and  grantors,  and  that  he  was  still  in  possessioiL 
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The  defendant's  counsel  then  offered  to  prove  by  him  the 
matters  stated  in  paragraph  six  of  the  opinion,  but  the 
Court  refused  to  allow  the  evidence  to  be  introduced.  The 
defendant  then  rested.  The  plaintiff,  in  rebuttal,  there- 
upon was  permitted  by  the  Court,  against  the  objections  of 
the  defendant,  to  introduce  in  evidence  a  patent  issued  bj 
the  United  States  for  the  demanded  premises  to  Henry  B. 
Payson,  dated  December  15,  1865 ;  a  deed  from  said  Payson 
to  Albert  Wheeler,  dated  March  8,  1853;  a  deed  from 
Wheeler  and  his  wife,  to  Jules  B.  Bayerque,  dated. Novem- 
ber 17,  1857;  a  contract  between  said  Wheeler  and  wife 
and  Pioche,  and  the  Yisitacion  Land  Company,  dated  in 
May,  1867,  agreeing  to  sell  the  land  to  said  company;  a 
deed  from  said  Pioche  and  others  to  the  Yisitacion  Land 
Company,  dated  May  15,  1870;  and  a  written  contract  of 
said  company  to  sell  the  land  to  Eichard  Blaikie,  dated 
March  11,  1869,  and  an  assignment  of  that  contract  to  the 
plaintiff  on  the  17th  of  March,  1869.  Plaintiff  also  intro- 
duced in  evidence  the  will  and  probate  proceedings  in  tho 
matter  of  the  estate  of  Jules  B.  Bayerque,  and  a  deed  by 
the  executors  of  the  will,  conveying  the  land  to  said  Pioche. 
The  plaintiff  recovered  judgment,  and  the  defendant  ap- 
pealed from  the  judgment  and  from  an  order  denying  him  a 
new  trial. 

Tidly  R.  Wise  and  B.  B.  Newman,  for  the  Appellant 

The  Court  erred  in  refusing  to  allow  appellant  to  show 
under  what  circumstances  he  executed  the  instrument  of 
lease  under  which  plaintiffs  claim  an  estoppel.  (Franklin  v. 
Merada,  85  Cal.  668;  Tewhsbttryy.  Margraff,  83  Cal.  237.) 

The  plaintiff  in  this  case  cannot  recover  in  this  action, 
under  the  proof.  The  plaintiff  does  not  hold,  or  pretend  to 
hold,  the  legal  title  to  the  premises  in  dispute;  all  it  does 
hold,  or  claim  to  have,  is  an  agreement,  by  which  the 
plaintiff  '^is  entitled  to  the  possession  of  the  land  de- 
scribed in  the  complaint."  How  entitled?  Only,  of  course, 
as  against  the  holder  of  whatever  title  Pioche,  Wheeler  and 
others  held  under  the  patent.     As  against  them,  plaintiff 
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may  be  entitled  to  the  possession,  and  only  by  virtue  of 
their  right;  and  if  their  ri^t  ceased,  then  plaintiff's  right 
ceased  also,  for  plaintiff  claims  only  through  them  and 
through  their  title. 

/•  B.  FeUon  and  Jarboe  dk  Harriaan,  for  the  Bespondent. 

Defendant  might  have  shoiim  that  plaintiff  had  no  title 
to  the  land  in  dispute.  It  was  perfectly  immaterial  to  show 
the  intention  of  defendant  in  taking  ^e  lease,  or  whether 
he  intended  to  abandon  the  land  or  not,  or  whether  he 
received  anything  for  the  execution  of  the  lease,  or  whether 
he  paid  any  rent  thereunder.  Only  the  ultimate  fact,  t.  e., 
the  fact  that  plaintiff  had  no  title  or  right  to  possession  of 
the  demanded  premises,  would  have  availed  defendant, 
and  his  offers  were  not  broad  enough  to  reach  the  f aoL 

By  the  C!ourt,  Bhodbb,  J. : 

Several  questions  of  fact  have  been  discussed  by  counsel 
which  do  not  arise  on  this  appeal.  The  only  specification 
of  the  insufficiency  of  the  evidence  to  sustain  the  decision 
which  is  to  be  found  in  the  statement  on  new  trial  is  the 
last,  and  it  is  as  follows :  '^  The  evidence  is  insufficient  to 
justify  the  decision  in  this,  that  the  complaint  alleges  that 
plaintiff  is  owner  in  fee,  while  the  evidence  only  shows  that 
plaintiff  had  a  contract  to  purchase  the  premises  described 
in  the  complaint.'*  This  point  cannot  be  sustained,  for  the 
plaintiff  produced  a  lease  of  the  premises,  executed  by  him 
to  the  defendant  for  the  term  of  six  months,  ending  a  few 
months  before  the  commencement  of  the  action.  The  lease 
made  out  a  prima  facie  case  of  title  in  the  plaintiff. 

2.  The  point  that  the  defendant  is  entitled  to  recover 
upon  his  evidence  of  adverse  possession,  cannot  be  enter* 
tained,  because  it  is  not  comprAended  in  any  of  the  speci- 
fications in  the  statement. 

3.  The  motion  for  a  nonsuit  should  have  been  granted. 
The  answer  denies  that  the  defendant  "  ever  ousted  or 
ejected  the  plaintiff"  from  the  premises;  and  the  plaintiff 
failed  to  prove  the  ouster;  but  the  defendant  afterwards 


618  Abbet  Homestead  Ass.  v,  Wilulbd,     [Sup.  Ct. 

opinion  of  the  Court — Bhodet,  J. 

supplied  the  defect^  by  proving  that  he  had  remained  in 
possession  ever  since  the  execution  of  the  lease  above  men- 
tioned.    The  production  of  that  evidence  cured  the  error. 

4.  The  defendant  urges  that  the  Court  erred  in  permit- 
ting the  plaintiff  to  introduce  further  evidence,  after  the 
motion  for  a  nonsuit  was  made.  But  that  matter  is  com- 
mitted to  the  discretion  of  the  Court,  and  we  see  in  it  no 
abuse  of  discretion. 

6.  It  is  also  urged  that  the  Court  erred  in  permitting 
the  plaintiff  to  offer  evidence  of  the  deraignment  of  his  title, 
after  the  defendant  had  closed.  The  plaintiff  defends  the 
action  of  the  Court  on  the  ground  that  the  defendant,  hav- 
ing relieved  himself  of  the  estoppel  of  the  lease,  by  prov- 
ing that  he  was  in  possession  of  the  premises  at  the  time  of 
the  execution  of  the  lease,  the  burden  of  the  proof  of  title 
was  cast  on  the  plaintiff.  But  this  is  not  the  rule.  (See 
Peralta  v.  Oinochio,  47  Cal.  459.)  The  plaintiff  was  entitled 
to  rely  upon  the  lease  as  prima  facie  evidence  of  title,  and 
this  was  not  overcome  by  the  mere  fact  that  the  defendant 
was  in  possession  at  its  execution.  The  burden  of  proof 
was  on  the  defendant  to  show  paramount  title  in  himself,  or 
one  under  whom  he  claimed.  But,  in  our  opinion,  the 
evidence  was  properly  admitted  in  rebuttal  —  to  overthrow 
the  defense  of  adverse  possession. 

6.  The  defendant  offered  to  prove  that  he  executed  the 
lease  above  mentioned  for  the  sake  of  peace,  ''but  not 
with  the  intention  of  surrendering  his  legal  rights;"  that 
he  did  not  intend  to  abandon  any  right  or  title  to  the  land; 
that  the  lease  was  executed  without  any  consideration  on 
his  part ;  that  no  rent  was  ever  demanded  of  him ;  and  that 
he  continued  to  assert  his  claim  to  the  land  after,  as  well  as 
before,  the  execution  of  the  lease.  The  purpose  of  that 
offer  was  to  show  that  the  defendant's  possession  was  ad- 
verse, during  the  term  mentioned  in  the  lease.  The  lease, 
not  being  void  because  of  fraud,  or  any  other  reason  dis- 
closed by  the  record,  created  the  relation  of  landlord  and 
tenant  between  the  parties;  and,  by  legal  necessity,  lliere 
could  be  no  adverse  possession  by  the  defendant  during  the 
term,  by  the  mere  intention  so  to  hold,  and  without  the 
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doing  of  some  act  which  would  amount  to  adverse  posses- 
sion by  a  tenant  who  had  entered  under  a  lease.  The  tak- 
ing of  the  lease  interrupted  the  running  of  the  statute;  and 
any  subsequent  adverse  possession  which  the  defendant 
may  have  held,  even  if  it  conmienced  immediately  after  the 
execution  of  the  lease,  could  not  be  added  to  the  time 
which  had  run  prior  to  the  lease;  for  adverse  possession,  in 
order  to  constitute  a  bar,  must  have  been  continuous  during 
the  whole  statutory  period.  The  evidence  offered  by  the 
defendant  was  rightly  excluded. 

7.  The  plaintiff  contends  that  the  question  as  to  the  suffi- 
ciency of  the  evidence  to  justify  the  decision  on  any  issue, 
cannot  be  entertained,  because  the  statement  does  not  pur- 
port to  contain  all  the  evidence  given  at  the  trial;  and  as 
this  point  is  often  presented,  the  rule  will  again  be  stated, 
though  it  has  so  often  been  repeated  that  it  has  become 
trite.  The  moving  party  is  required  to  set  forth  so  much 
of  the  evidence  (and  no  more)  as  may  be  necessary  to  ex- 
plain the  points  specified  in  his  statement  or  bill  of  excep- 
tions ;  and  when  such  statement  or  bill  of  exceptions  is  set- 
tled, it  will  be  presumed  that  it  contains  all  the  evidence 
given  in  the  cause,  which  was  necessary  to  be  stated,  in 
order  to  explain  the  points  specified ;  and  that  it  would  not 
have  presented  a  different  case  in  respect  to  the  specified 
points,  had  it  contained,  also,  the  omitted  evidence.  It 
is  desirable  that  counsel  shall  consider  this  point  as  settled. 

The  other  points  in  the  case  do  not  require  any  notice. 

Judgment  and  order  affirmed.    Bemittitur  forthwith. 

Mr.  Chief  Justice  Waixaoi  did  not  express  an  opinioiL 
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GEORGE  W.  LEET  v.  JOHIT  RIDER. 

QxnwmiQ  TruM  to  Brsmn, —  One  who  daims  title  to  land  alleged  to  be  • 
public  etreet  or  highway,  eannot  maintain  an  action  to  quiet  his  title 
thereto  agalnat  a  street  eommlssioner  of  a  titj,  who  clainui  no  In- 
terest in  the  land. 

mnc. —  Such  street  commissioner  Is  the  mere  agent  OT  serrant  of  the  city, 
and  his  acts  done  In  the  performanee  oC  his  doty  In  opening  streets,  are 
the  acts  of  the  city. 

Appeal  from  the  District  Courts  Sixth  Judicial  District, 
County  of  Sacramento. 

Leet  commenced  this  action  to  quiet  the  title  to  a  belt  of 
land  eighty  feet  wide  and  one  hundred  and  seventy  feet 
long.  He  alleged  that  he  was  in  possession  of  the  land  and 
owned  it,  and  that  Rider  claimed  it  adversely  to  him,  and 
threatened  to  enter  on  the  same  and  take  possessioiN  thereof, 
and  destroy  his  fences,  trees  and  shrubbery. 

The  land  was  in  the  city  of  Sacramento,  and  was  a  part 
of  the  Sutter  grant.  Sutter,  in  1849,  laid  out  a  city,  and 
the  land  in  controversy  was  dedicated  as  a  public  street 
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Leet  had  it  enclosed,  and  had  been  in  the  adverse  posses- 
sion of  it  more  than  five  years,  when  this  suit  was  com- 
menced. Rider  claimed  no  interest  in  the  land,  but  was 
Street  Commissioner  of  the  city,  and  as  such,  had  informed 
Leet  that  he  intended  to  open  the  street  The  Court  below 
dismissed  the  plaintifiTs  bill,  and  he  appealed* 

Oearge  Cadwalader,  for  the  Appellant. 

This  was  a  suit  to  quiet  title.  The  decision  was  against 
the  appellant,  because  his  claim  to  enter  upon  plaintiff's 
premises  and  despoil  it  of  its  improvements,  was  made  it 
the  capacity  of  Street  Commissioner,  and  not  personally. 

The  error  of  this  ruling  is  apparent,  when  it  is  remem- 
bered that  this  Court,  in  Head  v.  Fordyce,  17  CaL  151,  de- 
cided that  the  Act  authorizing  persons  in  possession  to  sue 
to  have  their  titles  quieted,  embraced  every  description  of 
claim  whereby  the  plaintiff  might  be  deprived  of  the 
property  or  its  title  clouded,  or  its  value  depreciated; 
)r  whereby  the  plaintiff  might  be  incommoded  or  dam- 
nified by  tiie  assertion  of  an  outstanding  title  already  held, 
or  to  grow  out  of  the  adverse  pretension.  The  plaintiff  has 
a  right  to  be  quieted  in  his  title,  whenever  any  claim  is 
made  to  real  estate  of  which  he  is  in  possession,  the  effect 
of  which  might  be  litigation  or  loss  to  him  of  the  prop- 
erty. 

8.  Sohn  EaU,  for  the  Respondent 

The  land  to  which  the  plaintiff  wants  the  title  quieted  is 
a  public  street  Section  seven  hundred  and  thirty-€igfat  of 
the  Code  of  Civil  Procedure,  under  which  this  action  is 
sou^t  to  be  maintained,  provides  that  "an  action  may 
be  brought  by  any  person  against  another  who  claims  any 
estate  or  interest  in  real  property  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  claim."  The  defend- 
ant claims  no  estate  or  interest  in  the  real  property  in  dis- 
pute. The  plaintiff  obstructed  the  public  street,  and  the 
defendant  under  the  order  of  the  city  authorities  was  about 
to  remove  these  obstnictions.       The  oase  is.  therefore,  not 
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within  the  provisions  of  the  law  upon  which  the  plaintiff 
relies. 

An  obfitrnction  upon  a  street  is  a  public  nuisance.  (Penal 
Code,  870;  Civil  Code,  8,479.)  To  maintain  a  public  nui- 
sance is  a  misdemeanor.  (Penal  Code,  372.)  A  public 
nuisance  may  be  abated  by  any  public  body  or  officer  au- 
thorized thereto  by  law.  (Civil  Code,  8,494.)  The  author- 
ities of  the  city  of  Sacramento  are  authorized  to  prevent 
and  remove  nuisances.  (City  Charter,  sec  2.)  Any  per- 
son may  abate  a  public  nuisance  which  is  specially  injuri- 
ous to  him  by  removing,  etc  (Civil  Code,  8,495.)  The 
streets  of  a  city  or  town  are  public,  free  to  everybody, 
whether  residents  of  the  city  or  town^  or  elsewhere. 

Every  person,  therefore,  has  as  much  estate  or  interest 
in  the  portion  of  the  street  thus  obstructed  and  enclosed 
as  Rider,  the  defendant,  has.  When,  therefore,  the  Oourts 
have  quieted  the  title  for  plaintiff  as  against  Bider,  it  will, 
no  doubt,  be  a  great  satisfaction  to  him  and  his  counsel  to 
know  that  among  all  mankind  one  individual,  at  least,  is 
fairly  got  rid  of. 

The  plaintiff  relies  wholly  upon  five  years'  adverse  pos- 
session ;  if  this  gives  no  title  he  has  none.  Under  the  Code 
an  obstruction  on  a  public  street  is  a  public  nuisance,  and  the 
Civil  Code  (sec.  8,490,)  provides  that  '^  no  lapse  of  time  can 
legalize  a  public  nuisance,  amounting  to  an  actual  obstruc- 
tion of  public  right"  The  laws  of  this  State,  before  the 
Codes,  made  it  a  nuisance  to  obstruct  a  street  (Hittell's 
Digest,  1,524.)  The  obstruction  placed  upon  this  street  was 
a  nuisance  when  he  put  it  there;  when  did  it  cease  to  be  a 
nuisance)  It  was  a  crime  at  first;  when  did  it  cease  to  be 
one?  A  wrong  persisted  in  five  years  ripened  into  a  right  I 
Lapse  of  time  does  not  legalize  a  nuisance.  (Civil  Code, 
8,490 ;  Mills  v.  HaU,  9  Wend.  815 ;  8  Hill  621 ;  Diged  v. 
Schenk,  23  Wend.  446 ;  Lewis  v.  Stem,  16  Ala.  214 ;  Kitter- 
ing  Academy  v.  Brown,  41  Penn.  st  273.)  "  The  title  of  the 
corporation  to  the  soil  of  the  streets  for  uses  that  conduce 
to  the  public  enjoyment  and  convenience,  is  paramount  and 
exclusive ;  and  no  private  occupancy,  for  whatever  time,  and 
whether  adverse  or  by  permission,  can  vest  a  title  incon- 
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sistent  with  it"  (8  Pa.  Penrose  and  Watta,  263 ;  Commonr 
wealth  V.  ATbvrger,  1  Whart  Pa.  469-486 ;  Commonwealth 
y.  McDonald,  16  Serg.  and  Rawle,  390 ;  Dillon  on  Corpora- 
tions, Sec.  630 ;  Bumz  ▼.  Shcneferger,  2  Watt,  23 ;  PhiladeJr 
phia  y.  Reading  B.  B.  Co.  68  Penn.  262 ;  4  Martin,  La.  8 ; 
Mayor  y.  Magioli,  4  La.  An.  73 ;  Jersey  City  y.  Morris  Canal 
Co.  1  Beasley,  Gh*  662.)  A  title  to  real  estate  acquired  by 
adyerse  possession  under  the  limitation  law  is  a  prescrip- 
tion regulated  by  statute.  A  prescription  rests  upon  a  pre- 
sumed grant,  so  remote  that  the  eyidence  thereof  is  lost. 
It  follows  that  nothing  can  be  acquired  bj  prescription 
which  in  its  nature  is  incapable  of  being  granted  —  a  grant 
will  not  be  presumed  of  that  which  is  not  the  subject  of  a 
grant 

Streets  of  a  city  cannot  be  granted;  it  is  land  ''out  of 
commerce,"  and  the  municipal  'corporation  has  no  power  of 
alienation ;  they  are  held  in  trust  for  public  use. 

The  paramount  authority  to  control  and  regulate  public 
streets,  and  the  use  thereof,  is  in  the  Legislature.  (Dillon 
on  Corporations,  Sec.  518;  Trenton  Railroad  Case,  6 
Wharton,  26.)  NvJlwn  tempos  occurrU  regi  is  the  rule  ap- 
plicable to  the  soyereign  power  of  a  State^  as  has  repeatedly 
been  decided.  The  Code  does  not  change  this  rule  so  far  as 
regards  encroachments  upon  public  rights. 

By  the  Coubt  : 

The  action  cannot  be  maintained  upon  the  facts  appear- 
ing in  the  findings.  Bider,  the  sole  defendant,  did  not 
claim  for  himself  any  interest  or  estate  in  the  premises 
described  in  the  complaint,  and,  therefore,  should  not  have 
been  made  a  party  defendant  in  an  action  to  quiet  the  al- 
leged title  of  the  plaintiff.  Eider  is  a  mere  agent  or  servant 
:>f  the  City  of  Sacramento ;  his  acts  done  in  the  scope  of  his 
authority  are  the  acts  of  the  city,  and  the  action  cannot  be 
maintained  against  him. 

Judgment  affirmed. 
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[No.  S»996.] 
Lf  THB  KaTTIEB  of  THE  EsTATB  OF  JAMES  HOLBERT, 

DSOSASED. 

Acoouim  or  ax  Bzacirioa. —  If,  by  tbe  terme  of  a  will*  the  ezeeator  is 
directed  to  keep  inreeted  the  money  belonging  to  the  estate  in  Urst-ciass 
real  estate  security,  and  the  exeentor  loans  said  money  npon  real  estate 
security  which  is  not  good,  he  cannot,  in  his  account,  charge  the  estate 
with  the  expenses  of  litigation,  attorneys*  fees,  etc. ;  nor  can  such  items 
be  allowed  to  the  executor  in  the  settlement  of  his  accounts. 

iDBMd —  In  such  case  the  executor,  in  the  settlement  of  his  accounts.  Is  to  be 
charged  with  the  sum  lost  by  the  loan ;  but  if  the  loan  was  made  in  good 
flilth,  he  must  not  be  charged  with  the  stipulated  rate  of  interest  upon 
the  sum  lost,  nor  eren  with  the  statutory  rate  of  interest,  unless  it  ap 
pears  that  he  could,  with  ordinary  diligence^  haye  loaned  the  money 
to  others  at  that  rate. 

louff. —  In  case  of  such  a  loan,  the  adylce  of  his  attorney  cannot  shield 
the  executor  from  responsibility.  If  the  money  was  loaned  on  land 
already  encumbered,  and  no  examination  was  made  of  the  records,  and 
no  abstract  was  funlshed  to  the  attorney  apoa  which  his  opinion  could 
be  had. 

Appeal  from  the  Probate  Court,  County  of  San  Joaquin. 

Frank  Bock  was  the  executor  of  the  will  of  James  Hoi- 
bert,  deceased.  By  the  will,  the  executor  was  directed  to 
keep  invested  the  money  of  the  personal  estate  upon  first 
class  real  estate  security  for  the  same.  L.  T.  Carr  was 
retained  by  the  executor  as  his  attorney  in  the  administra- 
tion of  the  estate.  He  was  also  the  attorney  for  Dexter  A. 
Davis,  A.  Henderson,  and  James  HclTaughton,  to  procure 
for  them  severally,  the  right  to  preempt  three  quarter  sec- 
tions of  public  land,  in  Stanislaus  County.  After  the  pre- 
emptitioners  had  obtained  authority  from  the  land  depart- 
ment to  prove  up  their  respective  preemption  claims,  and, 
on  the  10th  day  of  August,  1871,  the  preemptioners  went 
to  the  Stockton  land  office,  in  San  Joaquin  County^  to 
make  proof  and  payment  to  the  Beceiver.  At  that  time  the 
executor  had  deposited  in  the  San  Joaquin  Valley  Bank  at 
Stockton,  one  thousand  two  hundred  dollars,  the  funds  of 
the  estate,  which  sum  he  had  instructed  his  attorney  to 
lonn  in  accordance  with  the  directions  of  the  will.     The 
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attorney  loaned  said  sum  to  the  preemptioners,  and  took 
their  note,  payable  to  the  executor,  one  year  after  date, 
with  interest  at  one  and  a  half  per  cent,  per  month,  and,  to 
secure  the  note,  the  preemptioners  executed  and  delivered 
to  the  attorney,  for  the  executor,  a  mortgage  on  the  land. 
No  examination  was  made  of  the  records  of  Stanislaus 
County.  At  the  time  the  mortgage  was  given  there  was  a 
mortgage  on  the  land  made  by  said  Davis,  McNaughton, 
and  Henderson,  to  one  Ward,  to  secure  the  payment  of  a 
note  for  two  thousand  dollars,  given  by  the  mortgagors  to 
Ward,  in  payment  of  Ward's  possessory  interest  in  the  land. 
Ward  commenced  an  action  to  foreclose  his  mortgage,  and 
made  the  executor  a  party  defendant.  The  executor  was 
advised  by  his  attorney  to  defend  the  action,  as,  in  his 
opinion,  the  mortgage  to  Ward  was  invalid.  Ward  ob- 
tained a  decree  foreclosing  his  mortgage,  and  directing  a 
sale  of  the  premises,  and  the  application  of  the  first  pro- 
ceeds to  pay  his  debt,  the  costs,  and  expenses  of  sale.  The 
next  proceeds  were  to  be  applied  on  the  debt  to  the  exec- 
utor. He  realized  from  the  sale  the  sum  of  four  hundred 
and  sixty-eight  dollars.  On  the  6th  of  January,  1873,  the 
executor  filed  his  annual  account.  In  this  account  he 
chained  the  estate  with  the  following  items: 
Expenses  to  Modesto,  which  was  the  county  seat 
of   Stanislaus   County,    in   attending   to   the 

case  of  yfari  v.  Bock  et  al $     12  50 

Expenses  of  L.  T.  Carr  to  Modesto  and  Sacra- 
mento             80  00 

Attorneys'  fees  paid  Terry  and  Carr,  in  case  of 

Ward  V.  Roeh  et  al 800  00 

He  also  credited  himself  with  the  balance  due  on 
the  judgment  against  Davis,  McilTaughton, 
and  Henderson,  to  wit 1,093  00 

The  heirs  objected  to  the  allowanoe  of  the  above  items 
in  the  account  The  Probate  Court  disallowed  the  three 
hundred  dollars  paid  to  the  attorneys,  and  the  item  of  one 
thousand  and  ninety-two  dollars,  tiie  balance  due  on  tho 
judgment     This  last  item  was  made  up  of  tlie  prindpnl 
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siim^  and  interest  at  one  and  a  half  per  cent,  per  month, 
less  the  four  hundred  and  sixty-eight  dollars.  The  other 
items  were  allowed.  The  executor  appealed  from  the 
order. 

The  other  facts  are  stated  in  the  opinion. 

L.  T.  Carr  and  /•  H.  Budd,  for  the  Appellant. 

The  loss  to  the  estate,  if  any^  from  the  loan  made  by  the 
executor  through  his  attorney  to  Davis,  McNau^ton  and 
Henderson,  was  without  any  fault  on  the  part  of  the  ex- 
ecutor, and  he  should  not  suffer  the  loss,  if  any.  (Probate 
Act,  sec.  217 ;  Thompson  y.  Brown^  4  Johns.  629 ;  8  Barb, 
148 ;  Bayner  v.  PearsaU  et  al.  3  Johns.  578.) 

An  executor  honestly  acting  on  professional  advice  will 
not  be  charged  with  loss  resulting  from  his  so  acting. 
(Vez  V.  Emory,  6  Vesey,  144;  Thompson  v.  Brown,  4  Johns. 
629.) 

The  employment  of  attorneys  by  the  executor  in  the  suit 
of  Ward  v.  Bock  and  others  was  necessary,  and  the  execu- 
tor should  have  been  allowed  his  necessary  expenses  for 
the  services  of  his  attorneys  in  that  suit.  (Probate  Act» 
sec  219.) 

« 

By  the  Court,  Wallaob,  0.  J. : 

1.  The  loan  made  by  Rock,  the  executor,  through  his 
attorney,  to  Davis  and  others,  was  not  made  '^upon  first- 
class  real  estate  security,"  as  directed  by  the  will.  The 
sum  loaned  was  one  thousand  two  hundred  dollars,  and  the 
real  estate  upon  which  it  was  loaned,  worth  no  more  than 
two  thousand  two  hundred  dollars,  was  already  under  mort- 
gage to  one  Ward  for  two  thousand  dollars. 

2.  The  advice  of  his  attorney  cannot  shield  the  executor 
for  his  responsibility,  otherwise  clear,  on  account  of  this 
unauthorized  loan.  The  loan  was  made  in  the  county  of 
San  Joaquin^  while  the  mortgaged  premises  were  situated 
in  the  neighboring  county  of  Stanislaus.  No  examination 
of  the  records  in  the  latter  oounly  was  made  for  the  pur- 
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pose  of  ascertaining  whether  or  not  the  title  was  already 
encumbered;  no  abstract  was  furnished  the  attorney;  there 
was  therefore  nothing  —  no  fact  submitted  to  him  —  upon 
which  his  opinion  oould  be  had,  and  the  advice  of  the  at- 
torney given  under  such  circumstances,  was  not  the  '^  pro- 
fessional advice''  under  which  the  executor  can  protect 
himself  from  liability  for  loss  incurred. 

8.  The  loan  having  been  originally  one  not  authorized  by 
the  willy  the  expenses  of  litigation,  attorney's  fees,  etc,  in- 
curred by  the  executor  in  the  foreclosure  suit  subsequently 
instituted  by  Ward,  cannot  be  charged  against  the  estate, 
nor  allowed  to  the  executor  in  the  settlement  of  his  ac- 
counts. 

4.  The  loan  made  under  the  circumstances  appearing, 
while  certainly  far  from  prudent  in  a  business  point  of 
view,  was  nevertheless  made  by  the  executor  in  ^*  good 
faith/'  as  affirmatively  appears  by  the  bill  of  exceptions 
settled  below;  and,  as  observed  by  Chancellor  Kent,  it  is 
the  habit  of  the  Court  to  treat  with  great  tenderness  trus- 
tees acting  in  good  faith.  (4  Johns.  Ch.  K  627.)  The 
sum  loaned  was  one  thousand  two  hundred  dollars;  the 
rate  of  interest  stipulated  to  be  paid  by  the  borrowers  was 
one  and  one  half  per  cent,  per  month.  The  sum  collected 
upon  the  loan  by  the  executor  was  only  four  hundred  and 
sixty-eight  dollars.  Of  course  the  executor,  upon  settle- 
ment of  his  accoimts,  is  not  to  be  charged  with  interest  at 
the  rate  stipulated  to  be  paid  by  the  borrowers.  If  such  a 
rule  could  ever  be  properly  applied,  it  could  only  be  done 
in  a  case  where  mala  fides  was  established,  and  here,  as  we 
have  seen,  there  was  none.  Nor  do  we  think  that,  under 
the  circumstances,  the  executor  should  be  charged  with  in- 
terest, even  at  the  statutory  rate.  It  does  not  appear  by 
the  record  that  he  could,  in  the  exercise  of  reasonable  dili- 
gence, have  loaned  it  to  others  at  that  rate,  or  at  any  rate 
of  interest  whatever,  during  the  time  it  has  remained  in  the 
hands  of  the  borrowers.  The  basis  of  accountability  under 
such  circumstances,  is  the  same  as  though  it  had  been  kept 
on  hand  by  him  for  the  purpose  of  making  a  loan,  but  with- 
out the  opportunity  of  doing  so,  in  which  case  he  would  not 
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have  been  chargeable  with  interest.  The  executor  shonldy 
therefore,  have  been  held  liable  only  for  the  sum  of  seven 
hundred  and  thirty-two  dollars,  which  is  the  balance  of  the 
loan  remaining  uncollected  after  applying  the  four  hun- 
dren  and  sixty-eight  dollars  actually  received  by  the  execu- 
tor. If,  however,  any  sum  exceeding  the  sum  of  seven 
hundred  and  thirty  two  dollars  and  the  actual  expenses  of 
the  executor,  incurred  by  him  in  connection  with  the  loan 
should  be  hereafter  collected  by  the  executor  upon  the  loan 
made  to  Davis,  the  excess  is,  of  course,  to  be  placed  to  the 
credit  of  the  estate,  and  will  constitute  a  new  subject  of 
account  by  the  executor. 

The  order  is  reversed  and  the  cause  remanded,  with 
directions  to  settle  the  account  upon  the  basis  indicated  in 
this  opinion. 

Mr.  Justice  Bhodss  did  not  express  an  opinion* 


[No.  4.084.] 


THE  PEOPLE  V.  JOHN  HANCOCK  and  JOHN  0. 
HAYS  AND  THE  MUSCUPIABLE  RANCHO. 

Void  AssaasHBHT  wou  Tixm. —  When  the  twewor  ■■■ceiee  m  entire  traet 
of  land  to  a  person,  and  the  person  assessed  had  prerlouslj  sold  a  part 
of  the  same  by  metes  and  bounds,  and  the  assessment  contains  nothtaig 
to  show  what  yalnatlon  the  assessor  placed  on  the  part  not  sold,  the 
assesBment  Is  frandnlent  and  yold,  and  the  tsx  cannot  be  collected. 

Appeal  from  the  District  Courts  Eighteenth  Judicial 
District,  San  Bernardino  County. 

Action  to  recover  a  tax  levied  on  an  assessment  of  the 
Muscupiable  Eancho,  in  San  Bernardino  County.  The 
rancho  contained  twenty-four  thousand  six  hundred  and 
fifty-six  acres,  and  the  entire  ranch,  as  a  whole,  was  as- 
sessed at  twenty-four  thousand  six  hundred  and  fifty-six 
dollars.  Two  years  before  the  assessment,  the  defendants, 
Hancock  and  Hays,  had  sold  to  A.  J.  Pope  seven  thousand 
four  hundred    and    seventy-nine    acres  of  the    rancho  by 
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metes  and  bounds,  leaving  the  defendants  only  seventeen 
thousand  one  hundred  and  seventy-seven  acres.  The  an- 
swer alleged  a  fraudulent  assessment.  There  was  no 
evidence  to  show  the  value  placed  by  the  Assessor,  on  tfie 
seven  thousand  four  hundred  and  seventy-nine  acres  sold 
The  Court  below  rendered  judgment  for  the  defendants, 
and  the  people  appealed. 

John  L.  Love,  Attomey-Qeneral,  for  the  Appellant 

C.  0.  W.  French  and  Henry  Hancock,  in  pro.  per.,  igit  the 

Bespondents. 

By  the  Court,  McEjnstbt,  J. : 

The  defendants  answered  and  proved  that  a  tract  of  land 
containing  nearly  one  third  of  the  larger  tract  described  in 
the  assessment  had  been  by  them  sold  and  conveyed  by 
deed,  duly  recorded,  two  years  before  the  assessment  was 
made.  The  Court  below  found  that  the  assessment  con- 
tained no  data  from  which  could  be  estimated  what  sum 
should  be  paid  by  the  defendants,  and  properly  gave  judg- 
ment for  the  defendants. 

Judgment  affirmed* 

Neither  Mr.  Justice  Cbooxstt  nor  Mr.  Jnstioe  Rhoimw 

expressed  an  opinion. 


[No.  8,0S8.] 

LUCY  J.  FULLER  v.  FRANCES  BAKER. 

Monoif  TO  Vacati  BATisFAcnoN  OF  JuDOMaMT. —  When  the  attoniej  tot 
a  iwrty  enters  eatlifactlon  of  a  judgment  lecoyered  bj  hia  dlent  for  a 
sum  less  than  the  amocmt  of  the  Judgment,  and  the  client  mores  to  hsTe 
the  satisfaction  yacated,  and  for  an  execution  to  Issue,  and  the  teatlmooj 
Is  conflicting  as  to  whether  the  attorney  had  authority  from  his  client  to 
enter  such  satisfaction,  and  the  Court  below  denies  the  motion,  the  Su- 
prcmp  Court  will  not  disturb  the  decision  of  the  Court  below. 

Satisfaction  of  Judombnt  bt  an  Attobmht.-— The  question  not  dedded 
whether  an  attorney  at  law,  aa  snch.  has  power,  wlthoat  reeelTlag  an- 
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thorlty  from  his  client,  to  enter  ntlafactlon  of  a  judgment  recorered  by 
■uch  client  upon  the  payment  of  a  leee  mm  than  the  amount  of  the 
judgment. 

AppsAii  from  the  District  Court,  Seventeenth  Judicial 
District,  County  of  Los  Angeles. 

The  judgment  was  recovered  by  Mrs.  Fuller  on  the  6th 
day  of  March,  1873.  On  the  24th  day  of  March  following, 
satisfaction  of  the  judgment  was  entered  in  open  Court,  in 
the  following  words,  as  entered  on  the  minutes: 

"  Lucy  J.  Fuller  v.  Frances  Baker. —  Now  comes  F.  Stan- 
ford, Esq.,  of  attorneys  for  plaintiff,  in  open  Court,  and 
states  that,  regarding  the  solvency  of  defendant  as  doubt- 
ful, and  believing  it  questionable  whether  or  not  the  judg- 
ment in  this  case  could  be  collected  of  the  defendant  Baker, 
or  whether  or  not  said  judgment,  as  it  now  stands, 
would  be  affirmed  on  appeal;  and  believing  it  to  be  to 
the  best  interests  of  his  client^  the  plaintiff  in  thi» 
case,  he,  as  her  attorney,  has  accepted  two  hundred! 
dollars  in  United  States  gold  coin,  in  full  satisfaction 
of  said  judgment,  of  which  he  retains  one  hundred  dol- 
lars as  attorney's  fee,  as  attorney  of  plaintiff,  allowed  him 
by  said  judgment,  and  he  now  pays  into  Court  the  remain- 
ing one  hundred  dollars  to  apply  on  the  costs  of  plaintiff 
in  this  case/' 

The  other  facts  are  stated  in  the  opinion. 


McCarmell  &  King,  for  the  Appellant,  argued  that  the  at- 
torney had  no  power  to  compromise  the  judgment  of  his 
client  by  receiving  a  less  sum  than  was  due,  and  cited,  Code 
of  Civil  Procedure  (title  8,  ch.  1,  Art.  282,  288) ;  CvMi- 
her  V.  Wcme,  1  Strange,  IL  426;  1  Smith's  Leading  Cases, 
6th  Am.  Ed.,  p.  649  and  DiUmd  v.  Hiett,  27  CaL  611. 

A.  Branson,  for  the  Bespondent 

By  the  Courts  Cbockstt,  J.: 

The  plaintiff  recovered  a  judgment  for  two  dollars 
against  the  defendant,  in  an  action  for  slander;  and  her 
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been  paid.    The  txial  was  before  a  jury.    The  plaintiff  of- 
fered in  evidence  the  following  contract: 

Brokef'a  Contract 

"  Amount $4,600 

"  Deposit 900 

"  Balance $8,600 

*'San  Fbanoisco^  October  26,  1871. 

**  I  have  this  day  sold  to  F.  A.  Hassey  one  hundred  and 
fifty  shares  Eureka  Consolidated  Mining  Company's  Stock, 
for  the  sum  of  forty-five  hundred  dollars,  payable  in  Uni- 
ted States  gold  coin,  and  deliverable  at  the  buyer's  option 
within  thirty  days  from  date  hereof.  For  the  due  fulfill- 
ment of  this  contract  I  have  received  on  account,  as  part 
payment,  the  sum  of  nine  hundred  dollars  ($900),  the  re- 
ceipt of  which  is  hereby  acknowledged,  and  upon  further 
payment  of  the  balance  due  I  agree  to  transfer  to  F.  A. 
Hassey,  or  to  his  order,  the  above-mentioned  stock  in  ac- 
cordance with  the  terms  of  this  contract. 

"  N.  B.     All  unmentioned  points  in  this  contract  subject 
to  the  rules  of  the  San  Francisco    Stock  and  Exchange 
Board. 

"  (Signed.)  J.  0.  Wiwajts.     [seai.]'' 

He  then  proved  that  both  parties  were  members  of  the 
Board  of  Brokers,  in  San  Francisco,  and  that  the  sale  was 
made  in  the  Board.  The  plaintiff's  counsel  dien  offered  to 
prove  by  him  the  custom  of  brokers  with  regard  to  making 
and  delivering  such  contracts,  for  the  purpose  of  explain- 
ing how  the  contract  came  to  be  delivered  without  the  pay- 
ment of  the  nine  hundred  dollars.  The  defendant  objected 
as  irrelevant,  but  the  Court  overruled  the  objection.  The 
plaintiff  then  testified  that  the  custom,  after  such  a  sale, 
was  to  make  a  contract  and  duplicate,  describing  the  trans- 
action ;  the  seller  then  to  sign  one,  and  the  buyer  the  other, 
and  the  contracts  and  stock  were  then  placed  in  the  bank, 
and  the  bank  then  wrote  on  the  back  of  the  buyer's  contract 
a  certificate,  stating  the  number  of  shares  of  stock  that 
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were  deposited,  and  deliveied  it  to  him.  That  upon  saoh 
delivery  the  nine  hundred  dollars  should  have  been  ool- 
lectedy  but  it  was  not  done.  The  defendant  also  objected  to 
any  evidence  contradicting  the  acknowledgment  of  a  receipt 
of  the  money  contained  in  the  contract^  but  the  Court  over- 
ruled the  objection*  The  jury  returned  a  verdict  for  the 
plaintiff,  but  did  not  specify  in  what  kind  of  money  it 
should  be  paid.  The  Court  rendered  judgment  for  the 
plaintiff  in  gold  coin*    The  defendant  appealed. 

0.  F.  &  W.  H.  Sharp,  for  the  Appellant. 
/•  If.  Winans,  for  the  Bespondenli 

By  the  Court,  IXium,  J«: 

1.  The  receipt  written  in  the  contract  was  only  j^rifiui 
facie  evidence  of  the  payment  of  the  money.  It  was  com- 
petent for  the  plaintiff  to  prove  the  habitual  course  of  deal- 
ing among  members  of  the  Board  of  Brokers  in  transactions 
like  the  one  in  question,  as  tending  in  .some  degree  to  ac- 
count for  the  deUvery  of  the  contract  to  the  defendant,  al- 
though the  first  payment  had  not  been  actually  made. 

2.  It  was  alleged  in  the  complaint,  and  admitted  by  the 
answer,  that  the  contract  called  for  payment  in  gold  c(nn, 
and  judgment  was  properly  so  rendered.  It  is  not  required 
that  the  verdict  in  such  case  should  specify  the  kind  of  cur- 
rency or  money  to  be  recovered. 

8.  Several  exceptions  were  taken  to  the  admission  of  evi- 
dence, which  cannot  be  considered  here^  as  no  speoifie 
ground  of  objection  was  stated  at  the  trial 

We  see  no  substantial  error  in  any  mling  of  the  Court 
Judgment  and  order  affirmed. 

Neither  Mr.  Justice  OBOcnoBn  nor  Mr«  Joitioe  Bhodsb 
cxproasod  an  opinion. 


638  TTtrt.t.htr  i;.  Ruiz  ds  Ocana.  [Sup.  Ct 


Opinion  of  fhe  Court  —  UcKlnitry»  9. 


[No.  8,081.] 

MATTHEW    KELLER    v.    FRANCISCO    RUIZ    DE 

OCANA. 

Complaint  in  Ejectment.— In  a  complaint  to  recoYor  powwirioe  of  UaA, 
It  U  safflclent  to  aver  that  the  plaintiff  owni  the  same,  and  that  the 
defendant  la  In  poiseesion  adToraely  to  the  plaintiff,  and  withholds  the 
■ame. 

Appeal  from  the  District  Court,  Seventeenth  Judicial 
District,  County  of  Los  Angeles. 

Ejectment  to  recover  possession  of  a  part  of  lot  number 
eleven,  block  number  thirty-three,  in  Los  Angeles.  The 
complaint  averred  that  ^^the  plaintiff  is  the  owner  in  iev 
simple  of  all  that  lot  situated  in  the  county  and  city  of 
Los  Angeles;  «  *  *  that  the  defendant  is  in  posses- 
sion of  said  lot  without  license  from  the  plaintiff,  and  ad- 
versely to  him,  and  that  he  withholds  the  same  from  the 
plaintiff,  to  plaint)fF's  damage  five  hundred  dollars."  Then 
followed  the  usual  prayer  for  judgment. 

The  defendant  demurred,  and  the  Court  sustained  tho 
demurrer,  because  ''the  complaint  does  not  allege  present 
right  of  possession.''  The  plaintiff  declining  to  amend, 
judgment  by  default  was  rendered  against  him.  The  plaintiff 
appealed. 

Glassell,  Chapman  dk  Smith,  for  the  AppellanL 

Stanford  &  Ramirez,  for  the  Respondent. 

By  the  Court,  MoKmsTSY,  J.: 

The  demurrer  to  the  complaint  should  have  been  over 
ruled.    (Payne  v.  Treadwell,  16  Cal.  242.) 

Judgment  and  order  reversed,  and  cause  remanded. 

Mr.  Justice  Rhodes  did  not  express  an  opinion. 
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[No.  4,263.] 
PIO  PICO  V.  A.  CUYAS. 

Law  or  a  Casb. —  When  the  Sapreme  Court  haa  lettled  the  law  of  a  eaae, 
the  Court  below  haa  no  right  to  aaaume  that  the  law  la  otherwise  than 
as  settled  because  of  statementa  In  affidaylts  filed  In  the  Court  below, 
that  the  iiarty  In  whose  favor  the  law  waa  settled,  clalma  that  It  la 
otherwise.  ■ 

Unlawfol  DCTA.IMBR. —  A  partj  cannot  recover  possession  of  premises  un- 
der the  Act  allowing  an  action  of  unlawful  detainer  to  be  brought 
against  a  tenant  holding  oyer  or  falling  to  pay  rent,  unleaa  the  relation 
of  landlord  and  tenant  exists  by  convention. 

Pabtkbb  cannot  Maintain  Unlawful  Dbtainbb  against  Cofabtnu. —  If 
the  owner  of  a  hotel  leases  the  same,  and  then  enters  Into  such  a  part- 
nership with  the  lessee,  aa  to  destroy  the  lease,  he  cannot  afterwards 
maintain  an  action  of  unlawful  detainer  against  hla  partner  and  former 
tenant. 

Rbversal  of  JnDOMBNT  IK  UNLAWFUL  Dbtainbb.^  If  Judgment  paases 
against  the  defendant  In  unlawful  detainer,  and  the  plaintiff  Is  placed 
In  possession  of  the  premises,  and  the  defendant  appeals,  and  the  Judg- 
ment is  reversed,  the  defendant  is  entitled  to  be  restored  to  the  posses- 
sion, even  If  the  plaintiff  haa  rented  the  premises  to  a  tenant. 

Appeal  from  the  County  Court,  County  of  Los  Angeles. 

This  is  the  second  appeal  in  the  above  cause.  The  first 
is  reported  in  47  Cal.  180,  where  the  facts  are  stated.  Upon 
the  reversal. of  the  judgment,  and  the  granting  of  a  new 
trial  as  stated  in  the  opinion  in  47  Cal. ;  and  when  the  remit- 
titur had  been  filed  with  the  Clerk  of  the  Court  below,  the 
defendant  moved  to  be  restored  to  the  possession  of  the  hotel. 
He  had,  when  the  judgment  in  favor  of  Pico  was  rendered, 
been  turned  out  of  possession  under  a  writ  of  restitution, 
and  Pico  had  rented  the  hotel  to  one  Knowlton,  who  took 
the  lease  with  knowledge  of  the  pendency  of  the  action,  and 
of  the  appeal. 

On  the  hearing  of  the  defendant's  motion  to  be  restored 
to  the  possession,  the  plaintiff,  Pico,  filed  an  affidavit  of 
Charles  Knowlton,  stating  that  he  had,  on  the  24th  of  March, 
1873,  leased  the  hotel  and  furniture  from  Pico,  for  the 
term  of  two  years,  upon  the  payment  of  a  monthly  rent 
of  seven  hundred  and  fifty  dollars.  The  affidavit  then  pro- 
ceeded thus: 
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'*  For  further  answer^  he  avers  it  is  true  he  had  ^  knowl- 
edge of  the  suit  adjudicated  in  die  County  Court,  and  of 
its  pendency  on  appeal  in  the  Supreme  Court,'  but  avers 
that  he  had  knowledge  at  the  same  time  that  said  Cuyas 
had  disavowed  any  right  to  the  possession  in  his  own  ri^t, 
and  only  claimed  to  have  previously  had  some  rig^t  to  such 
possession  as  the  member  of  a  partnership  which  had  long 
before  that  time  been  dissolved.  As  respects  the  decision 
of  the  Supreme  Court,  respondent  avers  diat  the  same  was 
not  rendered  until  long  after  the  execution  of  his  said  lease 
and  his  entry  thereunder  upon  said  premises,  and  that, 
therefore,  he  could  not  have  had  any  knowledge  of  the  same 
prior  to  his  said  entry. 

'*  Further  answering,  respondent  avers  that  he  has  been 
informed  and  verily  believes  that  said  Cuyas  has  no  right, 
interest  or  estate  whatever  in  said  Pico  House  or  in  said 
furniture,  or  in  any  part  of  either,  and  no  right  in  the  pos- 
session of  the  same;  that  said  Pico  did,  long  prior  to  the 
execution  of  respondent's  lease,  make  what  purported  to  be 
a  lease  of  the  said  house  alone  to  the  said  Cuyas;  that  said 
so-called  lease  never,  in  point  of  fact,  went  into  operation 
or  vested  in  said  Cuyas,  any  ri^t  whatever  to  the  posses- 
sion of  said  house ;  that  said  Cuyas  never  entered  into  pos- 
session of  said  house  under  said  so-called  lease  or  paid  any 
rent  in  accordance  with  its  terms,  but  that  the  only  entzy 
thereon  ever  made,  and  the  only  possession  ever  had  by 
him  of  said  house  was  rendered  in  pursuance  of  an  alleged 
partnership  in  the  business  of  hotel  keeping  entered  into 
by  said  Cuyas  and  said  Pico. 

^  That  said  so-called  lease  was,  as  claimed  and  asserted 
by  said  Cuyas,  wholly  suspended  and  set  aside  by  the 
terms  of  said  alleged  partnership,  and  the  effect  thereof  as 
a  lease  destroyed;  that  said  Cuyas,  at  divers  times  and 
upon  divers  occasions,  and  especially  upon  the  trial  in  the 
County  Court  of  the  cause  of  Pico  v.  Cwyas,  referred  to 
in  the  affidavit  of  said  Cuyas.  stated  upon  oath  that  the 
said  so-called  lease  to  him  had  been  merged  and  super- 
seded by  the  said  partnership,  and  the  said  Cuyas  upon 
that  and  other  occasions  further  stated  that  he  had  no  in- 
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terest  whatever  in  said  furniture,  but  tliat  the  same  was 
wholly  owned  by  the  said  Pico;  that  before  accepting  the 
lease  aforesaid,  respondent  had  full  notice  of  the  foregoing 
and  other  statements  and  declarations  of  said  Ouyas;  and 
further,  that  if  any  partnership  had  ever  in  fact  existed  be- 
tween said  Pico  and  Cuyas,  the  same  had  been  long  before 
that  time  wholly  dissolved;  that  respondent,  relying  on  the 
statement  and  representations  of  said  Cuyas  respecting  the 
said  so-called  lease,  and  knowing  that  said  partnership^  if 
it  had  ever  existed,  had  been  dissolved,  was  induced  there- 
by to  take  the  lease  aforesaid  from  said  Pico/' 

The  Court  below  denied  the  defendant's  motion  to  be 
restored  to  the  possession,  and  he  appealed  from  the  order. 

Howard  and  Oanahl,  for  the  Appellant. 

That  a  plaintiff  must  restore  to  his  opponent  any  advan- 
tage he  obtained  through  his  judgment  upon  its  reversal, 
is  a  very  ancient  doctrine.  (Jones  v.  Harker,  6  Mass.  264; 
Cummings  v.  Noyes,  10  Mass.  433 ;  Jackson  v.  OadweU,  1 
Cowen,  644 ;  Baaik  of  United  States  v.  Bank  of  Washington, 
6  Petew,  8.) 

The  Supreme  Court  of  California  have  indorsed  the  posi- 
tion in  Reynolds  v.  Harris,  14  Cal.  667.  They  have  sus- 
tained Reynolds  Y.Harris  in  Polack  v.Shafer,  (46  Oal.  270.) 

OlasseU,  CKofma/n  &  Smith,  for  the  Respondents. 

Enowlton  had  a  right  to  infer,  and  did  in  fact  infer,  from 
the  oft  repeated  avowals  of  Cuyas,  that  he  was  in  possession 
as  Pico's  partner,  and  in  that  character  only. 

If  he  is  to  be  restored,  then,  to  what  he  hath  actually 
lost,  he  is  to  be  restored  as  the  partner  of  Pico.  But  Pico 
has  sold  out,  and  he  had  a  right  as  partner  to  sell,  and  such 
sale,  ipso  facto,  worked  a  dissolution  Enowlton  then  be- 
came by  his  purchase  of  the  term,  a  tenant  in  common  with 
Cuyas,  according  to  Cuyas'  own  showing,  so  that  it  is 
clearly  impossible  to  remit  him  back  to  his  status  before 
the  judgment. 

Gu..  BBP8.  XLVIII  — 41 
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By  the  Coubt: 

In  Pico  V.  Cuffos  (47  OaL  176),  this  Court  said:  "  We  do 
not  think  that  the  effect  of  the  contract  proveDf  was  to 
change  or  modify  the  terms  of  the  lease,  or  to  work  a  sur- 
render of  it»  The  two  contracts  are  entirely  separate  and 
distinct  This  was  adopted  as  the  law  of  the  present  case. 
(Pico  V.  Cuyas,  47  CaL  180.)  The  Court  below,  therefore, 
was  not  authorized  to  assume  that  the  law  was  otherwise, 
because  of  a  statement  in  an  affidavit  that  the  defendant 
claimed  that  '^  the  so-called  lease  was  wholly  suspended  and 
set  aside  by  the  alleged  contract  of  copartnership.''  But  if 
it  could  be  assxmied  that  such  was  the  legal  effect  of  the 
agreement  of  copartnership,  the  plaintiff  could  never  re- 
cover the  possession  in  the  present  form  of  action,  because 
the  relation  of  landlord  and  tenant  did  not  exist  by  con- 
vention. 

The  existence  of  the  partnership  and  the  non-existence 
of  the  lease  when  the  action  for  unlawful  detainer  was 
brought,  would  always  constitute  a  defense  to  that  action. 
The  dissolution  of  the  partnership  would  not  aid  the  plaint- 
iff to  a  recovery  in  the  County  Court  When  that  Court 
determined,  on  motion,  that  the  plaintiff  had  a  right  to  the 
possession,  without  reference  to  his  asserted  right  under  the 
lease,  it,  in  effect,  tried  a  supposed  action  of  ejectment  (in 
v^hich  no  pleadings  had  been  filed,  and  no  jury  waa  im- 
paneled) upon  ex  parte  affidavits. 

Order  reversed  and  cause  remanded,  with  directions  to  the 
Court  below  to  sustain  the  motion  of  Cuyas.  Bemittitur 
forthwith. 

Ehodbb,  J.y  and  Cbockstt,  J.,  dissenting  in  part: 

After  the  plaintiff  had  obtained  judgment  in  the  County 
Court,  a  writ  was  issued,  and  under  it  he  was  put  in  pos- 
session of  the  premises.  The  judgment  of  the  County 
Court  having  been  reversed,  and  the  cause  remanded,  the 
defendant  moved  the  County  Court  that  he  be  restored  to 
the  possession  of  the  premises,  and  this  motion  was  denied 
From  this  order  the  appeal  is  taken. 
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This  order  is  not  an  appealable  order.  It  is  not  expressly 
enumerated  as  snch  in  the  Code,  and  it  is  not  a  '^  special 
order  made  after  final  judgment,"  for  there  was  no  final 
judgment  when  the  order  was  made.  The  order  may  be  re- 
viewed on  an  appeal  from  the  judgment. 

If  the  order  was  properly  before  us  for  review,  we  think^ 
the  opinion  of  the  majority  of  the  Court  establishes  that  the 
plaintiff  was  entitled  to  be  restored  to  the  possession* 
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PFUELB. 

CoNSTBocTioir  OF  A  Wn.li. — ^A  will,  made  btfor*  tbo  prMent  Codm  took 
effect,  to  to  be  eooetmed  under  tbe  ftatotes  In  force  mt  the  time  It  waa 
made. 

GoNaTBDcnoK  or  ▲  Will.— The  word  ''relation,**  In  tbe  itatute,  proTld- 
Ing  tbat  a  derlae  to  a  relation  eball  not  lapee  by  tbe  deatb  of  tbe  de- 
Tlaee  during  tbe  lifetime  of  tbe  testator,  If  tbe  deTleee  leayea  lineal 
descendanta,  Ineladee  only  relations  by  Mood,  and  not  by  alBalty. 

Appeal  from  the  Probate  Court,  City  and  County  of  San 
Francisco. 

The  Court  below  denied  the  application  for  a  distribution 
of  the  four  thousand  dollars  to  the  daughter  of  the  deceased 
step-son^  and  she  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Orajf  A  Haven,  for  the  Appellant 

Oearge  A  Loughborough,  for  the  Bespondent* 

By  the  Court,  Cbocxbtt,  J. : 

In  the  year  18G9  the  testatrix  made  and  published  her 
last  will  and  testament,  by  which  she  bequeathed  to  a  son 
of  her  deceased  husband,  by  a  former  wife,  the  sum  of  four 
thousand  dollars.     The  step-son  died  in  May,  1872,  leaving 
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a  gurviving  daughter,  and  the  testatrix  died. in  the  Sep- 
tember following.  Her  will  has  been  duly  probated;  and 
the  datrghter  of  the  step-son  applies  for  distribution  of  the 
four  thousand  dollars,  claiming  tliat  the  legacy  to  her  father 
did  not  lapse,  but  survives  to  her  under  our  statute  of  wills. 

The  testatrix  having  died  before  the  present  Codes  took 
effect,  the  will  is  to  be  construed  under  the  statutes  then  in 
force ;  section  twenty  of  which  is  as  follows :  '^  When  any 
estate  shall  be  devised  to  any  child  or  other  relation  of  the 
testator,  and  the  devisee  shall  die  before  the  testator,  leaving 
lineal  descendants,  such  descendants  shall  take  the  estate  so 
given  by  the  will,  in  the  same  manner  as  the  devisee  woidd 
have  done  if  he  would  have  survived  the  testator."  (Stat- 
utes 1850,  p.  179.)  The  question  for  determination  is, 
whether  the  step-son  was  a  ^^ relation^'  of  the  testatrix  in 
the  sense  of  this  section. 

It  will  be  observed  that  the  provision  of  the  statute  is 
confined  to  a  devise  to  ^'  any  child  or  other  relation  of  the 
testator."  Does  the  term  "  relation,"  as  here  used,  include 
relations  by  affini^  as  well  as  by  blood  In  its  widest  popu- 
lar sense,  it  might  possibly  include  both;  but  Courts  have 
been  frequently  called  upon  to  construe  it  in  the  interpreta- 
tion of  wills,  and  it  has  been  uniformly  held  to  include,  in 
its  legal  sense,  only  relations  by  consanguinity.  (2  Kent's 
Com.  637,  note ;  2  Jarman  on  Wills,  45 ;  2  Bedfield  on  Wills, 
426 ;  Storer  v.  Whitney,  1  Penn.  St  R.  506.) 

In  Esty  V.  Clarke,  (101  Mass.  36,)  the  Court  was  called 
upon  to  construe  a  statute  strictly  analogous  to  ours;  and 
it  was  there  held  that  the  wife  is  not  a  relation  of  the  hus- 
band within  the  meaning  of  the  statute,  and  that  her  son 
by  a  former  marriage,  will  not,  by  virtue  of  the  statute, 
take  a  bequest  to  her  by  her  husband.  It  is  unnecessary  for 
us  to  go  BO  far  in  this  case ;  but  if  the  son  by  a  former  mar- 
riage of  a  deceased  husband  of  the  testatrix,  is  a  ''rela- 
tion ^  within  the  sense  of  the  statute,  then  a  cousin  in  the 
third  or  fourth,  or  any  remote  degree  of  the  husband,  would 
oome  within  the  same  category.  In  providing  that  a  de- 
vise to  a  ''  relation  "  of  the  testator  should  not  lapse  by  the 
death  of  the  devisee  during  the  lifetime  of  the  testator,  if 
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the  devisee  left  lineal  descendants^  it  was  not  intended  to 
inclnde  persons  in  no  wise  related  to  the  testator,  except 
through  affinity. 

Order  affirmed.    Eemittitor  forthwith. 

Mr.  Justice  Bhodes  did  not  express  an  opinion. 


[Mo.  4,184.] 

FRANCAIS  BREON  t;.  JACOB  STRELTTZ. 

Sals  of  Mobtoaobd  PsopiBTr. —  If  a  mortgage  to  neorded.  Its  Hen  to  not 
affected  by  salee  of  the  mortgaged  property  made  by  tbe  mortgagor  pend- 
ing proceeding!  to  foredoee  It. 

■vjoiHXNO  Bali  or  Mostoaobd  Pbopbbtt. — ^An  Injunction  should  not  be 
granted  to  restrain  the  mortgagor  from  selling  the  mortgaged  property 
pending  proceedingi  to  foreeloee  a  mortgage. 

Afpbal  from  the  District  Court,  Seventeenth  Judicial 
District,  County  of  Los  Angeles. 

The  plaintiff,  on  the  29ih  of  March,  1878,  loaned  the  de- 
fendant fifteen  hundred  dollars,  for  the  term  of  five  years, 
and  the  defendant  executed  his  promissory  note  therefor, 
and  to  secure  the  note  gave  the  plaintiff  a  mortgage  on 
lotSy  I9  Sy  8  and  4  of  block  B.,  in  the  city  of  Los  Angeles. 
The  defendant  covenanted  in  the  mortgage  that  he  would, 
within  six  months,  expend  the  sum  of  fifteen  hundred  dol- 
lars in  erecting  permanent  and  valuable  improvements  on 
the  mortgaged  property,  including  at  least  one  substantial 
dwelling-house.  The  plaintiff,  on  the  5th  of  January, 
1874,  filed  a  bill  to  foreclose  the  mortgage,  in  which  he 
alleged  that  the  mortgaged  property  was  not  worth  more 
than  four  or  five  hundred  dollars^  and  that  he  would  not  have 
made  the  loan  but  for  the  covenant  contained  in  the  mort- 
gage, and  that  the  defendant  in  order  to  obtain  the  loan, 
fraudulently  represented  that  he  would  make  the  improve- 
ments mentioned  in  the  covenant,  and  that  the  defendant  had 
not  made  the  improvements ;  that  he  owned  some  lots  in  Loa 
Angeles,  beside  those  mortgaged,  and  was  threatening  to 
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sell  all  his  lot8>  indndiiig  those  mortgaged,  in  order  to  de- 
fraud the  plaintiff  out  of  his  debt  That  the  defendant 
was  insolvent,  and  the  plaintiff  wovlA  loee  his  debt  if  the 
defendant  sold  his  property.  There  was  a  prayer  for  a  pre- 
liminaiy  injunction  restraining  the  defendant  from  selling 
any  of  his  lots  in  Los  Angeles.  The  Court  granted  the 
preliminary  injunction  as  to  the  lots  mortgaged.  The  de- 
fendant appealed  from  the  order  granting  the  injunction. 

Stanford  A  Bamiresi,  for  the  Appellant. 

F.  E.  Howard  &  Sons,  for  the  BespondenL 
By  the  Coubt: 

The  mortgage  was  duly  recorded,  and  its  lien  would  not 
be  at  all  interfered  with  by  sales  of  the  mortgaged  prem- 
isesy  made  by  the  mortgagor  pending  the  proceedings  to 
foreclose  it;  nor  would  the  plaintiff  be  embarrassed  in  its 
foreclosure,  if  a  proper  lia  pendens  were  filed.  Under  such 
circumstances  the  order  of  injunction,  while  it  might  em- 
barrass the  defendant^  could  be  of  no  conoeiyable  benefit  to 
the  plaintiff. 

Order  reversed.    Bemittitur  forthwith* 


[No.  4«asi.] 
MACY  t;.  DA  VILA. 

IConoH  roB  Nbw  nnAL. —  When  the  notice  of  a  motion  fOr  •  now  trial 
was  BerTGd  In  1872,  the  proceedings  upon  the  motion  must  be  determined 
by  the  Practice  Act  then  In  force,  and  not  hj  the  Code  of  CItII  Pro- 
cedure. 

Motion  to  Dismiss  Motion  vob  ▲  Nsw  Trial. —  If  the  Court  below  does 
not  decide  a  motion  to  dismiss  a  motion  for  a  new  trial,  the  appellate 
Court  cannot  consider  the  question. 

IraMw— If  no  appeal  Is  taken  from  an  order  refusing  to  dismiss  a  motion 
for  a  new  trial,  the  appellate  Court  cannot  review  the  order. 

IDBK.— If  the  record  on  appeal  does  not  contain  any  facts  In  supports  of  a 
motion  to  dismiss  a  motion  for  a  new  trial,  the  appellate  Court  will  not 
disturb  an  order  denying  the  motion. 
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Obdbb  QBiMTXNQ  Niw  Tbxal. —  If  the  trial  Court  grants  a  new  trial  on 
the  froond  that  the  evidence  U  Ineufflcient  to  anpport  the  dedilon,  and 
the  evidence  is  aubstantlally  conflicting,  the  appellate  Court  will  not 
distarh  the  order  granting  a  new  trial,  OTcn  U  the  order  la  made  hj  a 
judge  who  did  not  hear  the  evidence  at  the  triaL 

App£ai.  from  the  District  Court,  Seventeenth  Judicial 
District,  County  of  Lob  Angeles. 

The  cause  was  tried  hj  the  Court.  The  final  judgment 
was  rendered  September  2,  1872,  by  R,  M.  Widney,  then 
Judge  of  the  Seventeenth  Judicial  District.  The  notice  of 
intention  to  move  for  a  new  trial  was  served  and  filed  Sep- 
tember 5y  1872.  The  motion  to  dismiss  the  motion  for  a 
new  trial  w^as  made  February  3,  1874.  The  new  trial  was 
granted  by  Judge  Sepulveda,  who  was  the  successor  in 
office  of  Judge  Widney,  on  the  28th  of  February,  1874. 
The  defendants  appealed  from  the  order  granting  a  new 
triaL 

The  other  facts  are  stated  in  the  opinion* 

Stanford  &  Ramirez,  for  the  Appellants. 
Olassell,  Chapman  &  Smiths,  for  the  Bespondenfti 

By  the  Court,  Wallace,  C.  J. : 

1.  The  action  ia  ejectment,  and  was  tried  in  1872,  and 
the  appeal  is  taken  from  an  order  entei'ed  February  28, 
1874,  granting  the  plaintiff  a  new  trial.  The  notice  of  in- 
tention to  move  for  a  new  trial  having  been  served  upon 
the  attorneys  of  the  defendants  in  1872,  the  proceedings 
upon  the  motion  are  to  be  determined  by  the  Practice  Act 
then  in  force,  and  not  by  the  Code  of  Civil  Procedure. 
(Kelly  V.  LarJcin,  47  Cal.  58.) 

2.  On  the  3d  of  February,  1874,  and  before  the  decision 
of  the  pending  motion  for  a  new  trial,  the  defendants  moved 
the  Court  below  to  dismiss  it  for  want  of  diligence  in  its 
prosecution;  because  the  motion  had  already  been  deter- 
mined; because  no  notice  of  the  time  when  the  motion  for 
a  new  trial  would  be  presented  had  been  served  upon  the 
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def  endants,  and  because  the  motion  itself  had  become  ^'  barred 
by  the  Statute  of  Limitations."  Much  of  the  argument  filed 
here  by  the  attorneys  for  the  defendants,  is  directed  to  Uiis 
motion,  made  by  them  in  the  Court  below  to  dismiss  the 
motion  —  for  a  new  trial ;  but,  for  several  reasons,  we  can- 
not consider  the  question  sought  to  be  made  here  in  this 
respect.  The  motion  to  dismiss  was  not  determined  by  the 
Court  below.  Ko  order  disposing  of  that  motion  is  found  in 
the  record.  No  appeal  is  taken  from  such  an  order.  But  if 
such  an  order  had  been  entered  below,  and  an  appeal  had 
been  taken  therefrom,  no  facts  are  shown  or  attempted  to  be 
shown  in  the  record  which  would  support  the  motion  to  dis- 
miss, and,  therefore,  even  if  it  is  to  be  considered  as  having 
been  virtually  denied  by  the  subsequent  order  granting  the 
plaintiff  a  new  trial,  it  must  have  been  taken  to  have  been 
correctly  denied. 

8.  The  statement  upon  motion  for  a  new  trial  contained 
many  specifications  of  alleged  errors,  both  of  fact  and  of 
law.  It  specified  several  particulars,  in  which  the  evidence 
was  claimed  to  be  insufficient  to  support  the  decision  upon 
the  issues  of  fact  made  under  the  pleadings  at  the  trial,  and 
upon  which  issues  of  fact  the  evidence  appears  to  have 
been  substantially  conflicting.  We  have  constantly  held 
that  in  such  cases  we  would  not  disturb  an  order  disposing 
of  a  motion  for  a  new  trial;  and  the  circumstance  that  the 
decision  upon  the  motion  was  made  by  a  Judge  of  the  Court 
below,  who  did  not  hear  the  evidence  at  the  trial,  makes  no 
difference  in  the  application  of  the  rule.  (AtUchtd  T.  Doyle . 
ante  p.  586.) 

Order  affirmed. 

Mr.  Justice  Rhodes  did  not  express  an  opinion. 
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AGKNOWLBDOMBMT  OW  DBBD. 
See  DnM,  0. 

▲DUINIBTBATOR. 

■••  Maw  TaoAL,  2;  Tbusts,  1;  Piobati  Coubt;  BsTAns  of  IXkbaskp 

PnaoNB. 

AOBNCT. 

1.  Pkincipal  and  Agknt. —  The  relatione  between  an  attorn^  In  fact,  who 
nndertaket  to  care  for  and  protect  the  land  of  bli  principal,  and  no- 
fotlate  nlei  of  the  lame,  and  the  principal,  are  of  a  fldadary  natnre, 
and  the  agent  must  not  put  himself,  dnring  hl8  agencj*  Id  a  position 
which  Is  ndverse  to  that  of  the  principal.    RuMdoem  t.  Park$,  219. 

t  Idbm. —  Airents.  from  the  nature  of  their  employment,  are  lubjeet  to  the 
rule  whtch  gorems  the  relation  of  trustee  and  eettui  que  tnut,  and  an 
act  of  the  agent  with  respect  to  the  subject-matter  of  the  agancy.  In- 
jurious to  the  prlttdpal,  may  be  arolded  by  the  principal,  as  batween 
themsplvoii.    /d. 

S.  Dbalings  BnrwnN  Pbincipal  and  Aoknt. —  The  agent  and  principal  are 
not  absolutely  prohibited  from  dealing  with  each  other  In  raapect  to  the 
■object-matter  of  the  agency  or  tmat ;  but,  In  all  their  dealings  witk  each 
ather,  the  utmost  good  faith  Is  required,  and  tho  burden  of  proof  is  on 
the  agent  to  show  affirmatively  that  he  acted  In  good  faith,  fairly  and 
honestly.     Id. 

AHBNDMBNT8. 

I.  Ambndmknt  to  CoMPLAXiCT. —  If  an  attorney  enters  an  appearance  In  a 
case  for  a  person  who  la  not  named  in  the  complaint  as  a  party  de- 
fendant, after  the  defendant  named  In  the  complaint  has  answered,  and 
by  stipulation,  the  answer  on  tile  Is  considered  as  the  answer  of  the 
party  for  whom  the  attorney  thus  appears,  the  complaint  should  be 
amended  by  Inserting  the  name  of  such  party ;  and  If  not  amended  before 
an  appeal  Is  taken,  the  Supreme  Court  will  direct  the  Court  below  to 
allow  the  amendment^  even  if  It  affirms  the  judgment.  Baldwin  j. 
Bifmheim9r,  4S3. 

See    PLF.ADIN08,    ti 

(•49.1 
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APPBAU 

1.  NoncB  09  ArPMAL.^ — A  notice  of  appeal  gfTen  befom  J11I7  1,  1874*  waa 

required  to  be  filed  on  the  >ama  day  It  waa  aarrad.    Dktmm  ▼.  Btewort, 
667. 

2.  iDBif. —  The  qnestlon  whether  the  amendmant  to  aeetfoB  nlna  hundred 

and  fortj  of  the  Code  of  ClvU  Procedure^  which  want  Into  effect  July  1, 
1874,  changed  the  mle  In  thla  reipect,  not  decided,    /d. 
t»  DzamaaAL  or  an  Appbal. —  If  an  appeal  la  tneffectnal  from  fallnre  to  flla 
and  eerra  the  notice  on  the  aama  day,  a  mottai  to  dlamlaa  the  aama  wlB 
ha  denied,    id. 

Bat  PABTna  to  AcriONa,  1 ;  PBAcnca,  1^  8. 

APPBARAMCBL 
■at  Atxobiibt  at  i:«aw,  2,  8,  4»  8. 

ASSBSSMBNT. 

OoMnAnrr  yoa  STaaar  AaaassiiBNT. —  The  complaint,  m  an  action  to 
enforce  a  lien  for  a  atreet  aasessment  In  San  Francisco*  mnat  aTer  that 
the  defendanta  are  the  owners  of,  or  haTe  aome  interest  In  the  land 
sought  to  be  charged  with  the  alleged  Hen.    8€m  Francl9CQ  t.  Du9,  G60. 

A8SIGNEB. 
8aa  BAimiTPTGT,  8,  8,  4,  8, 

ATTORNEY  IN  FACT. 

1.  Powaa  ov  Attornst. —  A  power  aothorlslng  the  attorney  In  fact  to  aen 
all  the  real  estate  of  the  principal,  lying  In  the  City  and  County  of  San 
Frandsco,  Is  good,  without  a  particular  description  of  the  property 
owned  by  the  principal.    Roper  t.  MeFadden,  848. 

1.  iDEic-^The  fact  that  a  power  of  attorney  la  not  acknowledged  or  le- 

aorded,  does  not  affect  its  ralldlty.    Id, 

See  AoaxcT,   1. 

ATTOBNBT  AND  CUBNT. 
See  CoNTBAcra,  1,  2;  Bquxtt,  1,  2,  18,  14;  Nvw  raiAL,  8. 

ATTORNBY   AT  LAW. 

L  ATToazrar  at  Law.-^  If  a  person  has  been  admitted  to  practice  aa  an  at- 
torney at  law  In  another  State,  and  has  been  accustomed  to  practice  here 
and  been  recognised  by  the  Courts  and  bar  here  as  a  member  of  tha  bar, 
ha  la,  da  facto,  an  officer  of  the  Court  In  this  State,  and  tha  Talldlty  a< 
his  acta  as  an  attorney  cannot  collaterally  be  called  In  queatlon.  Gfor- 
rUon  ▼.  MoOotoan,  692. 

2.  IDBM. —  The  entry  of  the  appearance  of  a  defendant  by  auch  attorney  la 

of  the  aame  effect  as  though  the  attorney  had  been  admitted  to  practice 
In  the  Courto  of  thU  Stata    td. 
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8.  Bmtkbxno  Appvabakcb  bt  attorn bx  at  Law. — If  an  attorney  at  law,  who 
lias  no  aothorlty  to  do  ao,  enter  the  appearance  ot  a  defendant  In  an  ae- 
tloo  without  the  serrlce  of  proeeaa,  and  the  fact  of  the  want  of  author- 
ity la  made  to  appear,  the  entry  of  the  appearance  la  Yoid.     Id, 

4.  BBLIBF  AOAXHBT  JuDOMKNT  RbNDBUBD  on  APPBABAHCa  BT  AN  ATTOBNVT. — 

The  presumptloii  la  that  the  attorney  who  enters  the  appearance  of  a 
defendant,  without  lerrlce  of  proceaa,  was  antliorlsed  to  do  so,  and  one 
who  aeeka  relief  In  eqnlty  from,  a  judgment  Mndered  against  him,  on  an 
appearance  entered  by  an  attorney*  moat  maks  out  a  clear  case  of  want 
ef  authority  In  the  attorney,  and  most  show  clear  merits*  and  take 
prompt  action.    Id. 

••   PBiaUMPnON  THAT  ATTOBNBT  WAS  fiKFLOTSD  TO  BNTIB  AN  APnUBANCS. — 

If  an  agent  of  an  absent  defendant  has  been  In  ths  habit  of  employing 
an  attorney  at  law  for  the  absent  defendant,  and  has  paid  him  for 
seiTlces  out  of  the  fands  of  such  defendant,  and  such  defendant  was  In 
the  habit  of  leaylng  the  conduct  of  his  suits  with  such  agent,  the  pre- 
sumption Is  that  an  appearance  entered  by  such  attorney  for  said  de- 
fendant was  by  authority.     Id, 

Bee  Jddgubnt,  4. 

BAIL. 
8ee  Cbiminal  Law*  1, 

BANKBUFTCT. 

!•  OoxPLAOiT  BT  Absionbi  IX  Bankbuptct. —  In  proceedings  In  bankruptcy, 
the  legal  title  to  the  property  of  ths  bankrupt  rests  In  the  assignee,  and 
In  an  action  brought  by  the  assignee  to  recoyer  the  assets  of  the  bank- 
rupt. It  is  not  necessary  to  aver  In  the  complaint,  the  bankruptcy  of 
the  bankrupt,  nor  the  appointment  of  the  plaintiff  as  assignee;  but  It  Is 
sufficient  to  allege  that  the  plaintiff  owns  the  property.  The  facts  by 
which  the  assignee  acquired  the  property  are  not  ultimate,  but  probatlye 
facts.     Dabmaim  ▼.  White,  489. 

S.  Action  bt  AssioNna  in  Bankbuptct. —  In  an  action  by  an  assignee  In 
bankruptcy  to  recover  the  assets  of  the  bankrupt,  the  plaintiff  may 
prove  the  bankruptcy,  and  his  appointment  as  aaslgnee,  under  a  gen- 
eral allegation  In  the  complaint,  that  he  owna  the  goods.    Id, 

t.  Suit  bt  Absxonu  in  Bankbuptct  against  a  Stbanonb. —  Although  an 
assignee  In  bankruptcy  holds  the  legal  title  to  the  property  of  the  bank- 
rupt when  recoTored*  tn  trust  for  the  purposes  specified  In  the  statute* 
still,  as  between  him  and  a  stranger,  he  holda  the  title,  and  may  assert 
It  In  the  same  form  of  action  as  though  he  owned  the  fee.    Id, 

4.  Pboof  in  Action  st  Absionbi  in  Bankbuptct. —  In  an  action  by  the 
assignee  tn  bankruptcy  against  a  stranger  to  recover  the  assets  of  the 
bankrupt.  It  la  not  necessary  for  the  plaintiff  to  prove  hU  appointment 
as  assignee,  nor  all  the  steps  taken  In  the  proceedings  In  bankruptcy, 
but  after  proof  of  the  adjudication  tai  bankruptcy,  a  copy  of  the  assign- 
ment Is  evidence  of  the  assignee's  title.    Id. 

i.  AsBiONn  XX  Banxbuptct  can  Sub  in  ^xatb  Coubt. —  An  assignee  la 
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iMokniptcy  eaa  maintain  an  action  In  a  Btata  Ooort  to  recoTer  personal 
property  dlgpooed  of  bj  the  bankrupt  In  tnad  of  the  bankrupt  law,  or 
damages  therefor.    14. 

BILL  OF  BXCBPTIONa 

!•  Btidbkci  in  Bill  op  BxcnmoNa  on  BTATnmiT. —  When  a  ttatsment  or 
bin  of  ezceptiona  Is  settled*  It  wUl  be  presumed  that  It  eentalns  all  the 
erldence  given  In  the  cause  which  was  necesiary  In  order  to  eiplain  the 
points  specified,  and  that  it  would  not  have  presented  a  dIfCercnt  case  tn 
respect  to  the  ipeelfled  points,  had  it  contained  also  ths  omitted  OT^ 
deuce.    iL5b«vf  Hometiead  A99ooiatUm  ▼•  Willsrd;  914. 

BILLS  OF  BXCHANGB. 

1.  Altsratioh  ih  a  Dsaft. —  If  a  person  who  hss  no  authority  to  do  so,  and 

who  Is  not  the  agent  for  the  payee  for  that  purpose,  writes  across  tne 
face  of  a  draft,  payable  generally  In  money,  the  words  "payable  In  Uni- 
ted States  gold  coin,**  It  Is  not  such  an  alteration  of  the  draft  as 
▼Itlates  It    LamQemberger  r,  Ktveger,  147. 

2.  Dbaft  Patabli  IK  CoBBmcT« — A  draft  which  does  not  specify  the 

particular  kind  of  money  In  which  it  Is  payable  may  be  paid  In  legal 
tender  notes.  Id. 
t.  BnDnrcn  of  Kihd  ov  Monsx  Diaft  is  Patablb  nr.—  If  a  draft  does  not 
specify  ths  kind  of  money  In  which  It  Is  payable^  evidence  cannot  be 
tntroduoed  that  It  was  understood  and  agreed  that  It  should  be  paid  In 
eltber  gold  or  stiver,  nor  can  a  mercantile  usage  make  It  payable  In  gold 
or  Bllrer.    Id. 

4.  DsMAVD  OP  Patmbcv  of  Dbaft. —  If  a  draft  does  not  spedtf  the  kind  of 

moaey  In  which  It  Is  made  payable,  a  demand  of  payment  In  gold  coin, 
whether  by  a  notary  or  the  holder.  Is  not  sufficient  to  charge  the 
drawrr.     Id, 

5.  Idbm. —  In  the  absence  of  evidence  to  the  contrary,  the  presumption  Is 

that  A  notary  demands  payment  of  a  draft  In  the  currency  In  which  It 
appears  on  Its  face  to  be  made  payable.    Id. 
%.  loBM. —  A  demand  on  the  drawee  of  the  payment  of  a  draft  does  not 
charire  the  drawer.  If  the  demand  Is  not  la  accordance  with  ths  tenor  e( 
the  draft     Id. 

BOABD  OF  SnPBBYlSORB. 

tm  0IGNINO  RncoBDS  OP  A  BoAKO  OP  SupaxvisoBS. — The  statute  requiring  the 
Chairman  and  Clerk  of  a  Board  of  Supervisors  to  sign  the  record  of  Its 
proceedings,  does  not  Invalidate  such  record  aa  proof  of  the  action  of 
the  Board  if  the  Clerk  and  Chairman  fall  to  sign,  but  haa  the  elTect 
merely  of  potting  the  party  who  desires  to  prove  the  official  action  of  the 
Board  to  some  additional  trouble  In  establishing  the  handwriting  of  the 
entrlea,  their  cotemporaneous  character,  and  the  official  cuatody  from 
which  the  book  waa  produced.    People  v.  B.  L.  d  7.  C.  Co.,  14S. 

t.  loski. —  The  effect  of  the  statute  requiring  the  Clerk  and  Chairman  of  the 
Board  of  Supervisors  to  sign  the  record  of  its  proceedings.  Is  merely  to 
make  their  slgnaturea  evidence  Identifying  ths  mlnutea.    Id, 

See  BviDBNCB,  B,  •• 
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BOND& 

1.  JoiNDKB  or  Umwmvwksm  in  Action  on  BomM.— Whan  an  admtnlitntor,  I9 

tbe  course  of  proceedings  on  the  estate,  gives  two  bonds,  one  when  le^ 
ten  are  Issued,  and  the  other  when  real  estate  Is  about  to  be  sold,  and 
the  condition  of  each  of  the  two  bonds  Is  the  same,  and  the  burden  of 
the  sureties  In  each  Is  the  same,  the  sureties  on  the  twp  bonds.  In  an 
action  on  them,  may  be  made  Joint  defendants  In  the  same  action. 
Powell  ▼.  Powell,  235. 

2.  LiABiLiTT   AMONG  SuuBTiBS  TO  CoNTBiBUTiON. —  When  Bu  administrator 

gives  two  bonds,  one  when  letters  are  Issued,  and  the  other  when  real 
estate  Is  about  to  be  sold,  and  each  bond  contains  the  same  condition, 
and  the  sureties  assume  a  common  burden,  thej  are  liable  to  contribu- 
tion inter  etee.     Id. 

h,  SiGNiNQ  BT  Pbintbd  Fac  SiifiLB. —  Coupous  of  bouds  may  be  signed  by  a 
printed  lao  9imUe  of  the  maker's  autograph,  adopted  by  the  maker  for 
that  purpose,  though  not  expressly  authorlaed  by  statute.  Penaiaylo* 
T.  Baehr,  565. 

4.  Construction  or  Plbadinq. —  In  an  action  against  the  sureties  on  an  of- 
ficial bond,  If  the  defendants  allege  In  their  answer,  that  they  signed 
with  the  express  understanding  that  the  bond  should  be  signed  by  ee^ 
tain  other  persons,  naming  them,  without  stating  that  this  understanding 
was  with  the  obligee.  It  will  bs  presumed  that  the  understanding  wag 
with  the  principal  In  the  bond.     TidbM  r.  HuUey,  610. 

0.  BuBBTiBB  ON  AN  OmciAL  BONDi —  If  surstles  00  BO  Official  bond  sign  with 
an  express  uhderstandlng  with  the  principal  In  the  bond,  that  eertaln 
other  persona  shall  sign  as  sureties,  and  that  unless  such  other  persona 
sign.  It  shall  not  be  deHvered,  a  delivery  of  tha  bond  to  the  obUgos^ 
without  the  algnature  of  sueh  other  persona,  does  not  render  It  Invalid 
as  to  the  sureties  who  do  sign.    Id, 

t.  Pklivihy  op  Bond. —  In  an  action  on  an  official  bond,  the  production  of 
the  bond  la  Court  by  the  obligee.  Is  sufficient  evldenco  of  iu  daUvaiy. 
IdL 

8se   80BBTIB8,   1,  % 

BOUND  ARIB& 

■ee  Bjbctmbnt,   a. 

BROKEBS. 
Bee   Bvidbncb,  ST. 

CA8B8    CITED    AS    AUTUORITT. 

Bx  parta  Yoll,  41  Cal.  20,  In  Ex  parte  Hoge,  8. 

Page  V.  Fowler,  28  Cal.  611,  and  same  case,  87  Cal.  108;  Fariah  r.  Coo«p 
40  Cal.  67;  Hayea  v.  Martin,  45  Cal.  550;  Gardiner  v.  Miller,  47  CaL 
570;  Hawxhurst  v.  Lander,  28  Cal.  881;  and  Plckstt  v.  Hasting^  4f 
CaL  270,  In  McManus  v.  O'Sulllvan,  7. 

Smith  V.  Atheam,  84  CaL  506,  In  Young  v.  Shlnn,  26. 

The  People  v.  Outeveras,  ante,  10,  In  People  ▼.  Ah  Fat,  8S» 
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Bavlnsi  aad  Loan  Sodetj  t.  Austin,  46  CaL  415,  And  Hooghtoii  t.  AoftJn. 

47  CaL  646,  la  C.  P.  Ballroad  Co.  ▼.  Corcoran,  66. 
^ppe&l  of  Houston,  42  Gal.  89.  In  Spencer  Creek  W.  Cou  t.  Tallfljo^  TO. 
Hall  y.  Center,  40  CaL  68,  In  Ballard  y.  Carr,  74. 

The  People  y.  Foren,  26  CaL  866;  People  y.  Bealotw,  17  CaL  880;  People 
y.  Banch^s,  24  Cal.  80;  People  y.  Hann,  44  CaL  06^  and  People  y. 
Long,  80  CaL  604,  In  People  y.  Doyell,  86. 

Bojd  y.  Blankman,  20  CaL  10,  In  Guerrero  y.  Ballerlno^  118L 

Blood  y.  Light,  88  CaL  640,  and  Mahoney  y.  Mlddleton,  41  CaL  41,  In 
Dreyfona  y.  Adama,  181. 

Hart  y.  Plum,  14  CaL  148,  In  The  People  y.  Eureka  Lake  ft  T.  C  Oou  148. 

Bands  y.  Pfelffer,  10  CaL  258 ;  Tyler  y.  Decker,  Id.  486,  and  Merritt  y.  Jodd. 
14  Id.  60,  In  Pennybeeker  y.  McDongal,  160. 

Bacconllat  y.  Sanseyaln,  82  Cal.  876 ;  Hancock  y.  Watson,  18  CaL  187 ;  Mc- 
Neil y.  Shlrlear,  88  CaL  202 ;  Saunders  y.  Clark,  20  CaL  200.  and  Bran 
nan  y.  Mesick,  10  CaL  105,  in  Spragoe  y.  Edwards,  280. 

O'Hale  y.  Sacramento,  onto  212,  in  Kranse  y.  Saeramento^  221. 
Baker  y.  Joseph,  16  Cal.  178,  In  Bllyaj  y.  Hodgdon,  oafs  186. 
Houghton  y.  Austin,  47  CaL  646,  In  Ex  parte  WaU,  270. 
People  y.  Webh^  88  Cal.  467,  in  The  People  y.  Honckeler,  881. 
People  y.  Hann,  44  CaL  06,  in  People  y.  Ah  Wee,  286. 
Ez  parte  HcLanghlln,  41  CaL  212,  in  People  y.  Cage,  828. 
Hosmer  y.  Wallace,  47  Cal.  461,  fan  Hess  y.  BoUnger,  8401. 
Thompson  y.  Smith,  28  CaL  582;  Shelby  y.  Hooston,  88  Cal.  428,  and  Ban- 
ches  y.  Lonreyro,  46  CaL  641,  In  Dennis  y.  Wood,  86L 

People  y.  Parks,  44  CaL  106;  People  y.  York,  0  CaL  421.  tai  People  y. 
Roach,  882. 

Lorraine  y.  Long;  6  CaL  458 ;  Hongh  y.  Waters,  80  CaL  800 ;  Ayrea  y.  Bens- 
ley,  82  CaL  620,  and  Hager  y.  Shlndler,  20  Cal.  66,  In  Hllla  y.  Sherwood. 
886. 

Treadway  y.  Sample,  28  CaL  662;  Bemple  y.  Wright,  82  Cal.  660;  Tatea  y. 
Smith,  40  Cal.  662;  Bemple  y.  Ware,  42  CaL  610,  and  Gardiner  y. 
Miller,  47  CaL  670,  In  Hagar  y.  Spect,  406. 

Bneed  y.  Osbom,  26  CaL  610,  In  Colmnbet  y.  Pacheco,  806. 

Martin  y.  Zellerbach,  88  CaL  800,  In  San  Francisco  and  M.  P.  R.  Co.  t.  Bee. 
808. 

People  y.  Pico,  20  CaL  605,  and  Peopla  y.  Mariposa  Company*  81  Id.  196, 
in  People  y.  Cone,  427. 

People  y.  Cone,  oiile  427,  In  People  y.  Hyde^  481. 

McKinley  y.  TntUe,  42  Cal.  670,  tai  Baldwin  y.  Bomhelmsr,  488. 

Needham  y.  Ban  Jos6  Railroad  Company,  87  Cal.  410;  Gay  y.  Wfntart  84 
Id.  158;  Lyle  y.  RoUtais,  26  CaL  487;  Terry  y.  Sickles.  18  CaL  427: 
Pico  y.  Steyens,  18  CaL  876;  and  Htcks  y.  Coleman,  26  CaL  122,  in 
Robinson  y.  The  Western  Pacific  Railroad  Company,  400. 

People  y.  Pico,  20  CaL  506,  and  People  y.  Mariposa  Co.  81  Id.  lOO^  fan 

People  y.  Cone,  427. 
Halleck  y.  Mizer,  16  Cal.  474,  and  Barfleld  y.  Price,  40  CaL  686,  hi  Dahmann 

y.  White,  440. 
Kirkaldie  y.  Larrabee,  81  Cal.  466,  and  Clark  y.  Boyrean*  14  CaL  OtO*  In 

Boll  y.  Shaw.  456. 
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JcDklna  T.  The  California  Stage  Company,  22  CaL  537;  Loehr  t.  Latham, 
15  Cal.  418;  Plenon  y.  McCahlll,  22  Cal.  127,  and  Hanchett  t.  Finch, 
47  Cal.  192,  In  Edwards  t.  Southern  Pacific  Ballraad  Company,  480. 

Hodapp  ▼.  Sharp,  40  CaL  60,  In  Bahne  y.  Chiam,  467. 

Ballard  y.  Carr,  ante  74,  In  Howard  y.  Throekmorton,  488. 

Low  y.  The  City  of  Marysyllle,  5  Cal.  214;  Spring  Valley  Water  Worka  y. 
Ban  FrandieOk  22  Cal.  442,  and  Polack  y.  San  Frandaeo  Ofphan 
Aaylom,  ante  400,  In  San  Francisco  y.  S.  V.  W.  W.  498. 

Doyle  y.  Franklin,  40  Cal.  106,  In  Doyle  y.  Franklin,  537. 

Dewey  y.  Oray,  2  CaL  874,  In  Jaffa  y.  Skae,  540. 

WilBon  y.  Cross,  "83  Cal.  60,  hi  Lander  y.  Beers,  546, 

Bz  parte  Hoge,  ante  8,  In  People  y.  Perdue,  562. 

People  y.  Fair,  43  CaL  187,  in  People  y.  McCarly.  657. 

People  y.  0*ConneU,  28  Cal.  281;  How  y.  Independence  Co.,  29  Id.  72,  and 
Bailey  y.  Taafe,  Id.  422,  in  Heermanr  y.  Sawyer,  562. 

Columhet  y.  Pacheco,  46  CaL  650,  in  Dinan  y.  Stewart,  567. 

Clark  y.  Baker,  14  CaL  612;  Clark  y.  Boyreaa,  14  Id.  684;  San  Francisco 
y.  Lawton,  18  Id.  465,  and  Klrkaldie  T.  Larrabee,  81  Id.  455,  in  Vallejo 
Land  Association  y.  Yiera,  672. 

Sherman  y.  Buick,  45  Cal.  656;  Tyler  y.  Houghton,  26  Cal.  26,  and  Dnrfee 
y.  Plaisted,  88  Cal.  88,  in  Thompson  y.  True,  607. 

Peralta  y.  Ginochio,  47  CaL  460,  In  Abbey  Homestead  Asa.  y.  WlUard,  617. 

Payne  y.  Treadwell,  16  Cal.  242,  in  Keller  y.  Ocana,  638. 

Pico  y.  Cuyaa,  47  Cal.  175,  in  Pico  y.  Cuyaa,  642. 

Kelly  y.  Larkln,  47  CaL  58,  and  Altachnl  y.  Doyle,  ante  535»  in  Macy  y. 
Dayila*  646. 

CABBS  AFFIRMED. 

Collins  y.  Bartlett,  44  CaL  871,  in  Pennybecker  y.  McDougal,  160. 
James  y.  San  Frandaeo,  6  Cal.  528,  In  O'Hale  y.  Sacramento,  212. 
Traadway  y.  Sample^  28  CaL  662 ;  Semple  y.  Wright,  82  CaL  659 ;  Yatea  y. 

Smith,  40  CaL  662,  and  Semple  y.  Ware,  42  Cal.  619,  In  Hagar  y.  Spaet, 

406. 

CASES  COMMENTED  ON. 

People  y.  Campbell,  40  CaL  1^,  People  y.  Trim,  39  CaL  75,  and  The  Pwpla 

y.  Schwartx,  82  Cal.  160,  In  The  People  y.  Outeyeras,  UL 
People  y.  Stanly,  47  Cal.  114,  In  People  y.  Collins,  277. 
People  y.  Qalabert,  89  CaL  664,  hi  People  y.  Ah  Wee,  288. 


CASES  OVBBBULED. 

California  State  Telegraph  Company  y.  Alta  Telegraph  Company,  22  CaL  896^ 
to  San  Francisco  y.  The  Spring  Valley  Water  Worka,  498. 


CASES   NOT   BBPOBTBD. 

2,936.    Poormaa  ▼.  Krebbs;  Judgment  and  order  affirmed  on  the  authority 

of  Jones  y.  Marks*  47  Cal.  248. 
4,274.    The  People  ez  rel.  Loye  y.  Bellmer;  mandamna  ardand. 
4419.    Bedee  y.  Bryta;  Judgment  affirmed. 
4,140.    Loyell  y.  Orcntt ;  Judgment  affirmed. 
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4,095.    Jon«  T.  O'Connor;  judgment  affirmed. 

4445.     Bpragne  ▼.  Clanton;  Judgment  affirmed. 

4,185.     Richardson  ▼.  Wood;  Judgment  affirmed. 

4,143.     Swimlej  y.  Wetslar;  Jndgment  affirmed. 

4,075.    Kellogg  ▼.  Kellogg;  Jndgment  affirmed. 

4,178.    Naper  t.  Skinner;  order  rereraed. 

4,011.    Welch  T.  Spring  Valley  Co.;  Jndgment  affirmed. 

4,280.     Biurphy  t.  Vnttj;  judgment  affirmed. 

8,888w    Partridge  t.  Stroecker;  judgment  and  order  denying  a  new  trin! 

reTcned  and  cauee  remanded,  on  the  authority    of   Bhepard  ▼. 

Colton,  44  CaL  628,  and  Donnelly  t.  Tillman,  47  Cai.  40. 

8.884.  Partridge  t.  Schults:  judgment  and  order  denying  a  new  trial  t«- 

Tersed  on  the  authority  of  Bhepard  r.  Oolton,  44  CaL  628,  and 
Donnelly  t.  Tillman,  47  Cal.  40. 

8.885.  Haekell  ▼.  Cnnningham ;  judgment  and  order  denying  a  now  trial 

reyeraed  on  the  authority  of  Bhepard  ▼.  Coltont  44  Cal.  62S.  and 
Donnelly  t.  Tillman,  47  Cal..  40. 

2,T08i    Rondel  t.  Fay;  Judgment  and  order  affirmed. 

8,826.    Tompkins  T.  Bacon;  judgment  affirmed. 

4,280.    Foocalina  t.  Goodrich;  motion  for  a  writ  of  mandate  denied. 

8,814.  People  ▼.  Supenrlsors  of  Butte  Co.;  motion  for  writ  of  mandste 
granted. 

10,081.    People  ▼•  Ifnrphy;  Judgment  and  order  reversed,  and  cause  re- 
manded for  a  new  trial. 

4,112.    Karr  t.  Parks;  Judgment  affirmed. 

4,208.  Klrkland  t.  Petretlus;  Judgment  rererned  and  cause  remanded,  with 
directions  to  proceed  to  an  account  and  dissolution  of  the  co- 
partnership. 

4,265.  Springer  t.  Green;  Judgment  reversed  and  cause  remanded,  with 
directions  to  overrule  the  demurrer  to  the  petition. 

2i683.  Cottle  t.  Henning;  Judgment  affirmed  on  the  authority  of  Gardiner 
T.  Miller,  47  CaL  570. 

8,688.  Oottle  t.  Henning;  judgment  affirmed  on  the  authority  of  Gardiner 
T.  Miller,  47  Cal.  570. 

8,684.  Senter  t.  Baker;  Judgment  affirmed  on  the  anthnrlty  of  Qnvdteer 
T.  Miller,  47  Cal.  570. 

8,415.    People  t.  Chambers;  Judgment  affirmed. 

8,022.    Forster  t.  Pico;  judgment  affirmed. 

8,958.    Forster  t.  Pico;  judgment  affirmed. 

4,172.    Aguayo  t.  Hlguera  et  al.;  judgment  reversed. 

4,002.    Irwin  v.  Towns;  Judgment  and  order  denying  a  new  trial  affl^rmM 

4.256.  Brady  v.  Whipple;  judgment  reversed. 
4,820.    Aguayo  t.  Hlguera;  order  affirmed. 

4.257.  Brady  v.  Whipple;  Judgment  reversed. 

8,074.     Nolan  v.  Fitzpa trick ;  judgment  affirmed  on  authority  of  Hlcki  v. 

Murray,  48  Cal.   615. 
8,181.     Hills  V.  Burr;  judgment  and  order  affirmed. 
4,336.     Gates  v.  Salmon  ;  judgment  modified. 
8,797.     Slaughter  v.  Fowler ;  judgment  and  order  denyteg  a  new  trial  re 

versed. 
84)76.     Estate  of  Bayllss;  appeal  dismissed. 
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4,267.  BoQff  T.  Parks;  appeal  dlfunissed. 

4,899.  Llttlefleld  ▼.  Delwas;  appeal  dlamliBed. 

4,297.  People  ex  reL  Jackson  t.   Bup.  Kern  Oa;  appeal  illifniatfrd 

4,860.  Clark  t.  Brown;  appeal  alsmlssed. 

4,870.  Lott  ▼.  McKee;  mandate  denied. 

3,549.  Hlmmelmann  ▼.  Sherman;  Judgment  affirmed. 

4,115.  Dyer  v.  Lies;  judgment  affirmed. 

4,898.  Harrington  t.  Jones;  appeal  dlimitied. 

4,486.  Meyer  t.  Knell;  appeal  dlsmlsMd. 

4,436.  i)ecker  ▼.  Meyer ;  nppeal  dismissed. 

4,209.  Dyer  ▼.  Nelson ;  Judgment  affirmed. 

4,088.  Hlmmelmann  y.  Townsend;  Judgment  ri>versed. 

4,174.  McLeran  ?.  McNamara;  Judgment  affirmed. 

4,194.  Galland  t.  Galland;  Judgment  affirmed. 

4,254.  Clinton  y.  Crystal ;  Judgment  anirmed. 

8.768.  Brlgham  t.  Muller;  Judgment  affirmed. 
4,142.  McCann  ▼.  Smith :  Judgment  'affirmed. 
4,227.  Miller  ▼.  West ;  appeal  dismissed. 
4,390.  Green  y.  Lawyer;  appeal  dlsmlssecL 
2,948.  Morgan  t.  Truette;  appeal  dismissed. 
4,176.  Jansen  y.  Lansdale;  Judgment  reyersed. 
4,252.  Bohail  y.  Dilla;  Judgment  reyersed. 
4,8111.  i<oscalIna  y.  Doyle;  Judgment  affirmed. 
4,287.  Bagley  y.  Sharp;  Judgment  affirmed. 

2.769.  Pbarrls  y.  Downing;  Judgment  affirmed. 
10,112.  Ex  parte  Wing;  appeal  dismissed. 

4.407.  Bngllsh  y.  English;  Judgment  affirmed. 
4,071.  Bailey  y.  Gorman;  Judgment  affirmed. 
4,411.  McQuillan   y.   Donahue;  Judgment   affirmed. 
4,247.  Van  de  Mark  y.  Peachy;  Judgment  afflrmedt 
4,426.  Rutherford  y.  Castro;  appeal  dismissed. 
4,292.  Culyer   y.   Newell;   Judgment   affirmed. 
4,880.  Miller  y.   Bills;  Judgment  affirmed. 

4,168.  Weinberg  y.  OstroskI :  Judgment  affirmed. 

4,164.  Terry  y.  Flak;  Judgment  affirmed. 

4,198.  Christy  t.  Bellmer;  Judgment  affirmed. 

4,154.  Estate    of   McKInley;    Judgment   reyersed. 

4,238.  Moore  y.   Bennett;  Judgment  affirmed. 

4,128.  Pleratt  y.  Kennedy;  Judgment  affirmed. 

4,218.  Carey  y.  Welch;  Judgment  reyersed. 

4,221.  Richardson  y.  Bush ;  Judgment  affirmed. 

4,220.  Tatum  ▼.  Bush;  Judgment  affirmed. 

4,463.  Ballhaehe  y.  Pickle;  appeal  dismissed. 

4,100.  Shartzer  y.  Bennett;  Judgment  affirmed. 

4,186.  Churchill  y.  Anderson;  Judgment  affirmed. 

4,216.  Moss  y.  Treat ;  Judgment  reyersed. 

4,214.  Fisher  y.   Pearson;  Judgment  reyersed. 

4.408.  Dyer  y.  Fltzmorrls;  Judgment  affirmed. 
8,997.  Regan  y.  Sharp;  Judgment  affirmed. 

8,952.  Richardson   y.    Spanagel;   Judgment   reyenaC 

10,087.  People  y.  Collins;  Judgment  affirmed. 

4,196.  Douglas  y.  Hunt ;  Judgment  affirmed. 
Vol.  XLVIII.— 42 
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t,807.    Reftoda  t.  Fulton;  iadgme&t  rerened. 
t.780.    Clark  t.  Mendenball;  appeal  flimilwfd. 

COLLBGTOB   OF   INTERNAL   BEyBNU& 
See  OFncBBfl*  % 

COMMUNITT   PBOPBETT. 

■ee  Sbpajlltb  Pbopbbtt;  Hobbaiid  akd  Wi 

CONDITION  SUBSEQUENT. 
Bee  CoNTSTAircsi,  4. 

CONSTITUTIONAL  LAW. 

L  FocBTBBNTB  Amindmbht  TO  U.  8.  CoNSTXTanov. —  The  cUnae  In  tfte 
XIV.  Amendment  to  the  Conetltatlon  of  the  United  Statee,  which  for- 
bids a  State  to  "deny  to  any  penon  within  Iti  Jnrledlction  the  eqnal 
protection  of  the  lawi,"  did  not  create  any  new  legal  rights,  hat  oper- 
ated upon  legal  rights  as  It  found  them  established,  and  declared  that 
such  as  they  were  In  each  State,  they  should  be  enjoyed  by  all  persons 
alike.     Ward  v.  l^lood,  86. 

S.  Special  Casss. —  Proceedings  for  the  condemnation  of  water  to  supply 
dtles  with  pure  water,  and  the  right  of  way  to  conduct  It*  axe  **  special 
cases"  within  the  meaning  of  Section  eight  of  Art  YI  of  the  Con- 
stitution.   Spencer  Creek  Water  Co.  y.  VaUejo,  70. 

t.  loiM. —  The  Constitution  giTes  jurisdiction  of  '*epeclal  cases**  to  the 
County  Courts,  unless  the  statute  confers  jurisdiction  upon  some  other 
Court    Id, 

4.  JuBiSDiCTioif  OF  Spbcial  Casbs.— The  Legislature  may  confer  jnrisdle- 
tlon  of  "  special  cases  **  upon  the  District  Courts  and  the  County  Courts 
but  whether  it  may  confer  jurlsdlctian  in  such  cases  upon  any  other 
Court  proTlded  for  by  the  Constitution,  not  decided.    Id* 


tw  iMii. —  The   Legislature   cannot  confer  jurisdiction  of  "special 

upon  the  County  Judge,  nor  can  It  confer  such  jurlsdlctian  upon  any 
tribunal  or  officer,  except  one  of  the  Courts  mentioned  in  the  sixth 
Article  of  the  Constitution.    Id. 

iw  OouNTT  JuDGBS. —  The  Couuty  Judge  Is  not  the  County  Court,  and  al- 
though the  Legislature  may  authorise  the  Judges  of  Courts,  at  Cham- 
bers, to  perform  certain  duties  in  respect  to  a  caosob  yet  some  Conrt 
must  haye  jurisdiction  of  the  cause.    ML 

T«  Pownt  TO  Makb  Laws. —  The  power  to  make  laws,  conferred  by  the  Con- 
stitution OB  the  Legislature,  cannot  be  delegated  by  the  Legislature  to 
the  people  of  the  State,  or  to  any  portion  of  the  people.  Em  ports  WaU, 
270. 

8.  STATUTB  to  TAKB  BrVBCT  UPON  THB  HAPPBHXXO  or  A  FUTURB  Bybbt.—  A1- 

though  a  statute  may  be  conditional  so  that  Its  taking  eflTect  may  depend 
npon  a  «absequent  event  which  may  be  named  In  it^  ytt  this  event  must 
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be  one  which  shall  produce  each  a  change  ot  drenmttancei  that  the  law 
makers,  In  their  own  Judgment,  can  declare  It  wise  and  expedient  that 
the  law  shall  take  effect  when  the  e?ent  shall  occur.    Jd, 

•.  LnoxsLATUBa  udst  tabu  ov  BxpflDiBNCT  ov  ▲  Btatotb. — ^When  the  Legis- 
lature passes  a  law,  it  must  pass  entirely  upon  the  Question  of  Its  ex- 
pediency; and  it  cannot  say  that  a  law  shall  be  deemed  expedient,  pro- 
Tided  that  the  people  afterwards*  by  a  popular  TOta,  declare  It  to  bt"  ex- 
pedient   Id. 

to.  IDIM. —  A  statute  to  take  effect  upon  a  subsequent  CTent,  moat,  when  It 
comes  from  the  hands  of  the  Leglslatore*  be  a  law  in  preeeiifl  to  take 
effect  la  futuro.  On  the  question  of  the  expediency  of  the  law*  the 
Legislature  must  exercise  Its  own  judgment,  definitely  and  finally.    Id, 

11.  Lmislatubs  cannot  Rbur  a  Law  to  the  Pbopli. — The  Legislature  has 
ao  power  to  refer  a  statute  to  the  peoplOf  to  decide  by  a  popular  TOte 
whether  It  shall  go  Into  effect    Id, 

IX  lOBM. — ^If  a  law  Is  in  existence  making  It  a  misdemeanor  to  retail  llquon 
without  a  license^  the  Legislature  must  determine  by  a  statute  whether 
licenses  shall  be  granted,  and  cannot  refer  the  question  of  granting  or 
refusing  licenses  to  a  popular  TOte.    Id, 

18.  Town  Gowrnmsnts. —  The  Legislature  of  thla  State  has  not  established 
a  vystem  of  town  goTemments,  as  required  to  do  by  section  four.  Art 
ZI,  of  the  ConstltuUoo.    Id. 

14.  lone. —  The  Constitution  la  not  ■elf*executlng.  Town  goyernmenta  mnat 
be  created  by  statute.    Id, 

1ft.  iDmc. — ^The  words  '*  system  of  town  goTemments  **  used  In  the  Constita- 
tion,  were  used  with  reference  to  town  organlxatlona  In  their  gen- 
eral features  like  those  of  other  States  where  town  goyemments  had  been 
established  when  the  Gonstltntlon  was  adopted.    Id, 

10b  Pown  07  Town  GoyniNicNNTS  when  Bstablishbd. —  When  a  system  of 
town  governments  shall  have  been  established  by  the  Legislature,  and 
when  local  town  legislatures  shall  have  been  organized  under  that  sys- 
tem, the  Legislature  may  confide  to  such  local  legislatures  the  right  to 
make  local  rules,  but  It  cannot  delegate  to  the  people  Hying  within  cer- 
tahi  territorial  limits,  bat  who  haye  no  dietlnctlye  political  character  or 
goyemmental  organisation,  the  power  to  make  laws.    Id, 

17.  Idim. —  The  power  to  make  laws  must  be  exercised  by  the  Legialatoio; 
that  to  make  by-laws  for  a  town,  by  the  local  leglalature.    Id, 

18.  Act  Unconbtitdtionaii  oi  Pabt  and  Good  in  Fast. — ^When  a  portion  of 
an  Act  Is  constitutional,  and  another  portion  la  unconstltntlonal,  and  the 
two  are  so  Inseparably  blended  together,  as  to  make  It  clear  that 
either  clause  would  not  baya  been  enacted  without  the  other,  the  wholt 
Act  la  yold.    San  Fnmeitoo  t.  B,  V,  W,  W,  498. 

18.  Gbnnbal  and  Btbcial  Acts.^  An  Act  which  purports  on  Its  face  to  be^ 
and  la  In  fact  a  special  Act  cannot  be  converted  Into  a  general  Act 
by  a  dedaratloii  of  tha  Legislature  la  another  Aet,  that  It  ahaU  be 
considered  a  general  Act    Id. 

88.  Grant  ov  BUanMaNT  in  a  Strxgt. —  A  grant  of  an  easement  In  a  street, 
made  by  the  Legislature  to  a  oorporatlon,  la  purely  a  giant  of  corporate 


660  INDEX. 

power,  and  therefore  cumot  bt  made  to  a  private  corporatloa  bj  ^ledal 

Act.    Id, 

Bee  Cbimimal  Law,  84,  86;  Lmia,  8;  Stbbrv,  1.  8,  8»  4;  CoaroBMSiomm^ 

1*  2,  8,  4,  6. 

CONTRACTS. 

I.  COHTBACT  AOAiNflT  OooD  liOBALs. —  A  Contract  entered  Into  belwtica  a 
client  and  an  attorney.  In  which  the  attorney  andertakea  to  reaUt  a  fBoo- 
tlon  for  a  new  trial  In  a  caae  In  the  DIatrlct  Court  of  the  United  Statea 
In  which  a  Mexican  ^ant  of  land  haa  been  confirmed  to  the  client,  and  to 
procure  an  order  making  the  decree  of  confirmation  final,  or  to  procure 
a  dlamlaaal  of  the  appeal,  ahonld  one  be  taken,  and  to  receive  for  hla 
■ervlcea  a  portion  of  the  land,  la  not  contra  bonoa  moret.  If  no  conceal- 
ment or  Improper  practices  were  to  be  used,  or  were  In  fact  used  bj  the 
attorney,  In  performing  the  contract  on  his  part.    Bollard  t.  Carr,  74. 

8.  Waitsb  of  full  Pkbforuancb  of  Contbact. —  If  a  contract  la  entered 
into  between  an  attorney  and  client,  by  which  the  attorney  agrees  ta 
give  hla  profeaalonal  serylcea  in  the  matter  of  a  confirmation  of  a  Mex- 
ican grant  of  land  in  the  United  States  courts;  and.  If  the  confirmatloa 
becomes  final,  the  client  agrees  to  convey  to  the  attorney  a  portion  of  the 
land,  and  the  attorney,  after  performing  some  service,  is  absent  when 
the  case  is  called  in  Court,  and  the  client  employs  another  attorney  to 
assist  In  the  matter,  the  client  waives  a  full  performance  of  the  contract 
on  the  part  of  his  attorney.  If  he  still  continues  to  recognise  him  aa  his 
attorney,  and  avails  himself  of  hla  service.    /d» 

8.  Contract  aoainst  Public  Polict.— A  contract  made  by  a  County  Sur- 
veyor with  another  person,  by  which  the  surveyor  Is  to  search  out  and 
survey  swamp  and  overfiowed  land,  and  assist  the  other  in  effecting  a 
purchase  of  it,  and  the  other  la  to  make  the  application  to  purcliase, 
make  the  first  payment  of  twenty  per  cent.,  and  one  year'a  Interest  In 
advance,  and  procure  a  certificate  of  purchase,  and  then  convey  one  half 
to  the  Surveyor,  la  void,  as  against  public  policy.  BdwardM  v.  BtteU, 
104. 

«.  Specific  Pirfobmaiicb  of  Paxol  Cohtbact. —  If  a  Surveyor  and  another 
enter  Into  a  parol  contract,  by  which  the  Surveyor  is  to  search  f6r  and 
survey  swamp  lands,  and  the  other  la  to  pay  the  first  Installment  of 
twenty  per  cent  purchase-money,  and  procure  a  certificate  of  purchase, 
and  then  deed  one  half  to  the  Surveyor,  the  services  performed  by  the 
Surveyor  are  not  such  part  performance  of  the  contract  as  to  bring  the 
case  within  the  tenth  section  of  the  Statute  of  Frauds,  and  enable  the 
Court  to  decree  a  specific  performance.     Id, 

ft.  INSEBTION  OF  Wbomo  Wobd  IN  CONTRACT. — When  it  is  apparent  upon  the 
Inspection  of  a  contract  that,  by  a  clerical  error,  a  wrong  word  haa  been 
inserted,  It  will  be  read,  in  an  action  at  law,  as  though  the  right  word 
wns  In  Its  place,  and  resort  need  not  be  had  to  a  Court  of  Equity  for  a 
rl^formatlon  of  the  instrument.     Sprague  v.   Bdwards,  389. 

0.  Agrbbment  AGAINST  PUBLIC  POLICY. — An  agreement  to  procure  wit- 
nesses to  testify  to  a  certain  state  of  facts,  la  Immoral,  and  agalnaC 
public  policy.    Patier§<m  v.  Donner,  369. 
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T.  CoNTBiCFOBAHaouB  PAFUfl. — ^When,  at  the  time  of  the  execution  of  a 
deed,  the  grantee  execatea  and  daUyera  to  the  grantor  a  writing.  In  the 
nature  of  a  defeasance,  the  two  must  be  read  as  one  instrument,  both  as 
between  the  partlea,  and  as  between  the  grantor  and  an  assignee  of  the 
grantee,  with  notice  of  the  defeasance.    Id. 

t,  CoMPLAiMT  OK  CoNTHACT. —  A  complaUit  fm  a  written  contract,  concem- 
taiig  the  building  of  a  house.  In  which  the  defendant  agrees  to  pay  ail 
bills  against  the  house,  or  litigate  the  same  before  paying  them  if  he 
deemed  them  unjust,  must  aver  a  breach  of  the  condition.  It  is  not  suf* 
flclent  to  merely  aver  that  the  defendant  has  failed  to  pay.  Piaher 
T.  Peanon,  472. 

•.  IDBM. —  If,  In  anch  action,  the  contract  contains  a  clause  by  which  the 
defendant  agrees  to  pay  all  bUla  agabiat  the  housa»  for  which  the 
plaintiff  has  not  made  himself  personally  liable,  the  complaint  to  re- 
cover such  bills  must  aver  that  the  plaintiff  had  not  made  himself  per- 
sonally liable  for  them.    td. 

10.  PcRCHAsn  BT  oxra  COBFOBA.TION  ov  FBOpmTT  OF  Anothbb. — If  a  Corpora- 
tion contracts  with  a  city  to  supply  It  with  pure  fresh  water  for  all 
purposes,  except  the  sprinkling  of  streets,  and  the  contract  contains  a 
clause,  that  If  any  other  corporation  receives  permission  to  furnish  the 
city  with  water  on  more  farorable  terms,  the  same  terms  shall  be  ex- 
tended to  the  corporation  contracting;  and  if  another  corporation  is 
granted  more  favorable  terms,  and  then  purchases  the  rights  and 
franchises  of  the  old  corporation.  It  does  not  thereby  become  bound  by 
the  contract,  but  may  supply  the  city  on  tbe  terms  It  enjoyed  before  the 
purchase.     Ban  Franoisoo  t.  B,  F.  W.  W.,  493. 

11.  PuacBAsi  OF  Lbasbhold  iNTmmsT. — If  a  party  agrees  In  writing  to  sell 
to  another  a  leasehold  Interest  which  be  owns  in  property,  of  which  he  Is 
hi  possession,  and  the  transfer  is  delayed  several  months  by  the  consent 
of  the  parties,  the  purchaser.  In  an  action  against  him  to  recover  the 
purcbasc-money,  may  claim  compensation  for  the  value  of  the  use  and 
occupation  during  the  period  of  delay.    Jalfe  v.  Bkae,  541. 

IS.  GONTiucT  IN  TKS  Altbbnatitb.— If  a  person  purchases  property  from 
another,  and  contracts  in  the  alternative,  to  either  pay  the  purchase-price 
at  a  day  named,  or  reconvey  the  property,  he  must  make  bia  alectlon 
on  the  day  named,  and  If  he  does  not,  he  losea  hia  right  of  election. 
Bevorick  v.  Gfoldstonc,  604. 

It.  IDBM. — When  a  contract  Is  in  the  alternative,  the  party  who  Is  to  per- 
form must  make  his  election  on  the  day  the  promise  la  to  be  performed. 
Ha  cannot  wait  until  the  next  day.    Id, 

14.  Clauses  im  Contbact  Kakino  Contbtancb  Null  and  Void. — If  there  la 
a  provision  In  a  contract  between  the  purchaser  and  seller  of  personal 
property,  that  the  seller  shall  pay  the  pnrchaso-prlce  at  the  end  of  two 
years,  or  reconvey  the  property,  and  that,  if  the  pnrchaso-prlce  Is  not 
paid,  the  conveysnce  shall  become  null  and  void,  but  that  the  pur- 
chaser may  sell  within  two  years,  a  sale  within  the  two  years  prevents 
tbe  property  from  vesting  In  tho  aeller  on  a  failure  to  pay  the  monegr. 

See  BviDBNCB,  27,  28;  Municipal  Gobpobation8,  1«  S, 
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CONTRIBUTION. 
8«t   BoifDS,  1. 

CONVBTAKCBS. 
1.   PUBeSASBB  OV  LAMD  WITH  COMSTBUCTITB  MOTICB  OV  PlZOB  DEMk — ^If  OStt 

who  trayi  wlthoat  [Mtylng  a  Talaable  eonitdtrmtSoii,  and  wltk  notlee  ot  • 
prior  unrecorded  deed,  given  hy  his  grantor  to  another  person,  records 
bia  deed  before  the  record  of  such  prior  deed,  and,  after  the  record  of 
such  prior  deed  lens  to  another,  who  pays  a  ralnable  consideration, 
and  buys  wlthoat  actual  notice  of  the  prior  deed,  such  last  parchaaer 
has  eonstmctiye  notice  of  the  prior  deed,  and  It  will  take  precedence 
oyer  his  own.    cnark  t.  Sawyer,  188. 

Si  Outbids  Lands  in  Sax  Francisco. — ^A  conTCyance  made  by  the  dty  of 
Ban  Francisco  to  one  In  possession  of  outside  lands  merely  has  the  effect 
to  aid  and  assure  the  title  already  held.     Swaim  ▼.  Dwme,  859. 

9,  DsBD  WITH  Unlawful  OoNninoN  BuBsnQunrr.-^If  the  grantee,  at  ths 
time  the  deed  Is  given,  szscntes  to  the  grantor  a  writing,  stating  that  tt 
the  grantss  shall  not  proenro  two  witnesses  to  testify  to  a  certain  stats 
of  facts,  ths  •*  deed  shall  be  nvll  and  void,"  and  that  If  the  grantee  shall 
procure  such  witnesses,  then  the  deed  shall  take  effect  as  a  mortgage^ 
the  transaction  constitutes  a  oouTeyance  of  the  legal  title  with  an  ui- 
lawful  condition  subsequent.    Pattenon  ▼.  Domner, 


d.  Idbu. — One  who  places  ths  legal  title  to  land  In  another,  upon  an  unlaw- 
ful condition  subsequent;  cannot  recover  It  by  suit  at  law,  or  In  equity. 
14. 

8.  PtmcnAscB  in  Good  Faith. — If  the  grantee  executes  and  delivers  to  ths 
grantor  a  defeasance,  one  who  buys  from  the  grantee  In  good  faith,  and 
for  a  valuable  consideration,  by  virtue  of  the  Reilstratloo  Act,  takes  a 
good  tide.    Id. 

B.  Bffkct  of  B*BAiJDnLnNT  OoNViTANcn. — ^A  conveyance  made  to  defraud 
creditors  vesta  the  estate  in  the  grantee,  as  against  ths  grantor  and  htt 
heirs  and  devisees.    Hia$  v.  Sherwood,  88d. 

Bee  CoNT&ACT,  7;   Fbaud,   1. 

CORPORATIONS. 

Bee  Stocks,  1,  2,  8;  Fraud,  1. 

I.  Pbupbhti  or  A  OoRroRATiON. —  The  property  of  a  railroad  corporatloii  li 
vested  In  Its  trustees,  to  be  preserved  by  them  as  a  fund  to  secure  tks 
creditors  of  the  corporation.    S.  F,  d  N,  P.  R.  B,  Uo.  v.  Bee,  308. 

8.  FOBUATioN  AND  PowsBa  OF  CoBPOBATioys. — Corporations  In  this  Btati^ 
except  for  municipal  purposes,  must  be  formed  under  general  laws,  sad 
can  exercise  no  powers  except  such  as  are  conferred  by  these  general 
laws.  The  Legislature  cannot  confer  on  such  corporations  any  powwB 
or  grant  them  any  privllegea,  by  special  Act.  San  FranoUoa  t.  BL  F« 
W,  W.  498. 
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t.  An  Act  Gbamtino  Powiss  to  Ikdxtiduals  whin  thnt  Incobpobatb. — An 
Act  which  grants  to  Indlvldaali  and  their  aaslgna  certain  powers  and 
privileges,  and  then  proTldes  that  the  Act  shall  not  take  effect  unless 
the  persons  to  whom  the  grant  Is  made  shall,  within  a  certain  time, 
organise  themselves  into  a  cori>oratlon  nnder  existing  laws.  Is  a  grant* 
not  t9  the  IndlTldnals  as  persons,  hnt  to  the  corporation  when  formed. 
Id, 

4.  Idem. —  Bnch  Act  It  an  attempt  of  the  legislature  to  confer  powers  and 

privileges  npon  a  corporation  hj  special   Act.    ld» 

5.  Imnc. —  When  snch  persons  organise  themselves  Into  a  corporation  under 

the  general  laws,  the  corporation  possesses  no  powers  or  privileges  ex- 
cept such  as  are  conferred  hj  general  laws.    Id. 

8.  CoBPOBATZONS  TO  SuPFLT  A  CiTT  WITH  Watbb. —  PrlvBts  Corporations,  to 
supply  a  city  with  water,  cannot  he  created  by  special  Act,  nor  can  tht 
power  to  supply  a  city  with  water  he  conferred  on  a  prlyata  eorporatioa 
hj  special  Act    Id, 

See  CONTBACTB,  la 

COUMTir   SEAT. 
See  Blbctionb,  L 

COUNTY  8URVBY0R. 

1.  OovNTT  ScBVBTOB. —  A  Cduuty  Surveyor  Is,  under  the  statuts,  ono  of 
the  agents  of  the  State  for  the  sale  of  swamp  and  orerllowed  laadB. 
Bdw^rdB  w.  E»Uitt,  194. 

See  CONTBACTB,  a»  4. 

COUPONS. 
■ee  Bonds,  S. 

COUBT& 
8m  Statotobt  Oonbtbvctioh,  1,  S,  8 ;  JosiBMcrtm,  1»  t,  8L 

CBIMINAL  LAW. 

1.  Bail,  Pbndino  av  Apfbal. —  A  defendant  who  has  heen  Indicted  and  eoB- 
vlcted  of  an  offense  for  which  the  Court  may,  In  Its  discretion,  sentenet 
him  for  a  felony,  or  for  a  misdemeanor.  Is  entitled  to  be  admitted  to  ball, 
pending  an  appeal  which  Is  not  frivolous,  and  Is  taken  hona  fide.  Mm 
parte  Hoge,  8. 

8.  ACCBSSOBT  Bbfobb  TBI  FACT. —  Au  BccesBory  before  the  fact  In  the 
commission  of  a  felony  must  be  Indicted,  tried  and  punished,  ss  • 
principal  In  the  first  degree.    People  t.  Outepera9,  18. 

8.  AccBSSOBiBB  BBFOBB  THB  FACT  ABB  PBINCTPALB. — A.ccessorles  before  the 
fBct,  that  Is  to  say,  those  who,  not  being  present  at  the  commission  e< 
the  offense  aiding  and  assisting,  have,  nevertheless,  advised  and  e» 
cournged  Its  perpetration,  are  termed  occessorles  by  the  statute^  and 
under  Its  provisions  are  made  principals.    Id, 
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4.   PBIKCTPAL8  IK  TBV  SSCOND  DbGBBB  AND  ACCCSSOBISS. —  Prindpftlt  ID  the 

Mcond  degree,  an4.  accemoriet  before  the  fact,  are  all  deemed  chief 
actors;  that  la,  prlnclpaU  Id  the  flrst  degree  In  the  commlnlon  of  the 
felcfnj,  and  are  to  he  indicted,  tried,  and  punished  as  aoch  prlndpala. 
Id. 

tt.  AfTinAriT  fOB  GoNTiirnAMCBv—  An  affldavlt  for  a  eontlnuaiice  in  a  crim- 
inal case,  on  the  groand  of  the  absence  of  a  witness,  shoold  distinctly 
state  the  facts  to  whlah  the  absent  witness  would  testify.  Petkple  t. 
Ah  Fat,  62. 

a.  Idem. —  Query?  In  such  case  would  a  reference  tn  the  affldaylt  to  the 
reporter's  notes  of  the  testimony  taken  on  a  former  trial,  he  suffldentf 
/d. 

T.  IDBU. —  An  affidavit  for  a  contlnnance  In  a  criminal  case  Is  Insufficient. 
If  It  falls  to  show  that  the  testimony  of  the  absent  witness  can  be  pro- 
cured at  the  next  or  a  succeeding  term  or  If  It  shows  that  the  same 
facts  desired  to  be  proved  by  the  absent  witness  can  be  proved  by  other 
witnesses,    /d. 

ft  Aiding  to  Commit  MuBDn  nuns  okb  Pbincipal. — ^If  an  Indictment  for 
murder  charges  the  defendant  with  having  been  the  actual  perpetratxw 
of  the  crime,  he  can  be  convicted  If  It  Is  proved  that  he  was  present 
aiding  and  abetting  the  killing.    Id. 

f.  What  CONSTiTuma  Mubdbb. —  A  person  Is  not  guiltless  of  murder,  be- 
cause the  one  he  kills  has  already  been  mortally  wounded.    Id^ 

10.  lK8TaucTioN8  IN  Gbiminal  Cabb. —  If  a  defendant  Is  charged  In  an  In 
dlctment  for  murder  with  having  committed  the  act,  and  there  la  testi- 
mony tending  to  show  that  he  was  the  principal,  and  also  testimony 
tending  to  show  that  he  stood  by  aiding  and  assisting,  an  Instruction  to 
the  lury  which  ignores  the  possible  guilt  of  the  defendant  as  a 
present  alder  and  abettor  of  the  killing,  should  not  be  given.    Id. 

11.  Byidbncb  or  Chabactbb  or  Witness. —  If  a  defendant  Introducea  evi- 
dence on  a  trial  for  murder,  tending  to  show  that  one  of  the  people's 
witnesses  was  suborned,  and  had  been  paid  for  his  testimony,  the  proaa- 
cutlon  In  rebuttal  may  Introduce  testimony  to  show  the  good  charactw 
of  the  witness,  for  truth  and  veracity.     Id. 

12.  AMBAwr  WITH  Intbnt  TO  COMMIT  BoBBBBT. —  When  It  appears  on  tha 
trial  that  a  defendant  charged  with  an  assault  with  Intent  to  commit 
robbery,  presented  to  a  traveler  on  the  highway  a  cocked  platoU  and 
said,  "  Stop,  or  I  will  shoot  yon,"  it  Is  the  province  of  the  jury  to 
determine  from  the  acta  of  the  defendant,  and  from  all  the  surrounding 
circumstances,  whether  the  defendant  Intended  to  commit  robbery  ar 
waa  actuated  by  some  other  purpose.    People  t.  Woody,  80. 

IS.  Bbbob  ArTBBWABOfl  CUBBD. —  Brror  of  the  Court  in  refusing,  in  a  crim- 
inal case,  to  allow  the  defendant  to  ask  a  witness  a  question,  Is  eored 
by  afterwarda  permitting  tha  witneas  to  answer  the  same  question. 
Id. 

1«.  INDICTMBNT  —  Wrbh  VAT  BB  FoURD. —  A  Grand  Jury  in  Sierra  County, 
convened  at  a  term  of  the  County  Court,  commencing  on  the  second 
Monday  in  December,  1872,  had  jurisdiction  to  find  an  indictment  after 
the  Code  of  CItU  Procedure  want  into  efTeet,  January  1,  187S.  Peoyla 
T.  DoyeU,  86. 

Ift.  MuBOKB  IN  THB  Bboond  Dbgbbb. —  A  homlddo  which  Is  unlawful  and  ae- 


INDEX. 


665 


comiMiiled  with  malice,  Irat  not  deliberate  and  premeditated.  Is  murder 
In  the  second  degree.    Id. 

itt.  Po«SK88ioN  ow  Stolbn  PBorBBTT. —  In  Order  that  the  poaseaslon  of  stolen 
property  may  he  made  available  toward  a^  conTlctlon,  other  drcnm* 
stances  Indlcattye  of  guilt  must  be  shown.    People  t.  Norega,  128. 

IT.  Ebbob  aoainst  Appillaht. —  Error,  In  ezclndlng  ertdence  against  a 
defendant  offered  by  the  people,  cannot  ho  taken  advantage  of  by 
comisel  for  the  people,  npon  an  appeal  by  the  defendant.    I4> 

18.  IwDicTMniTT  AB  Pbincipal  Ain>  AccwBOBTr-^The  Code  has  not  changed 

the  rule  that  an  Indictment  may.  In  one  count,  charge  the  defendant  as 
principal,  and  In  another  count  charge  him  as  an  accessory.  People  ▼. 
Bhepardeon,  189. 

19.  Cbimb  of  ROBBmcT.—  A  person  who  reeelTOS  money  obtained  by  robbery, 
with  a  knowledge  of  the  manner  In  which  It  was  obtained,  cannot  be 
convicted  of  the  crime  of  robbery.    Id. 

SO  Numbbb  or  ConnSBL  m  Cbiicin al  Cabb. —  In  a  capital  criminal  case,  the 
Court  may,  In  Its  discretion,  allow  more  than  two  counsel  to  address  the 
jury,  either  on  behalf  of  the  people  or  the  defendant  People  y.  Ah  Wee, 
286. 

21  Pailubb  to  Abx  All  iHBTBUCnoir  10  THB  JiTBT.—  A  defendant,  in  a  crimi- 
nal case,  cannot  complain  that  the  Court  did  not  instruct  the  jury  upon 
a  point  in  issue,  unless  he  asked  an  Instruction  on  the  point,  and  it  wa^ 
refused.    Id, 

22.  Abbbst  or  JtTDOMBNT  IB  Cbiminal  Cabb. —  If  a  committing  magistrate,  be- 
fore whom  an  examination  Is  about  to  be  held,  with  the  assent  and  con- 
currence of  the  district  attorney,  promises  a  person  under  arrest,  that 
If  he  win  become  a  witness  for  the  people,  against  other  persons  then 
under  arrest  for  the  same  offense,  he  shall  be  acquitted,  and  the  defend- 
ant. Induced  by  such  promise,  testifies  and  Implicates  himself,  and  Is 
afterwards  Indicted,  these  facts  do  not  furnish  ground  for  a  motion  In 
nrrcBt  9L  a  judgment  of  conviction.    People  v.  Ittdian  Peter,  260. 

8S.  Idbm. —  The  only  grounds  on  which  a  motion  In  arrest  of  judgment  In  a 
criminal  case  can  be  based,  are  those  mentioned  In  the  statute.    Id. 

84.  Dibchabob  or  Pbisokbb  whbh  on  Tbial. —  A  promise  of  Immunity  from 
punishment,  made  by  a  prosecuting  attorney,  or  a  committing  mag* 
Istrate,  to  a  person  charged  with  a  crime.  If  he  will  become  a  witness  for 
the  people  against  others  charged  with  the  same  crime,  furnishes  no 
ground  for  dlscharglaf  the  prisoner  from  proeecutlon,  when  on  trial. 
id. 

28.  iDnc^— The  discharge  of  a  prisoner,  that  he  may  be  a  wltneas  against 
others,  must  be  made  at  the  trial,  before  the  defendant  has  gone  Into 
his  defense,  by  the  Court,  either  of  Its  own  motion,  or  upon  the  ap- 
plication of  the  district  attorney.    Id. 

28.  Idbm.—  A  defendant.  In  a  criminal  case,  cannot  be  discharged  from  the  In- 
dictment, without  a  trial,  except  In  the  case  provided  for  by  the  statute. 
Id. 

27.  Tbanbcbitt  IK  CBiifinAi.  Cabb.— A  statement  of  the  evidence  In  a  crim- 
inal case,  which  Is  not  a  part  of  the  bill  of  exceptions  certified  by  the 
judge,  will  not  be  taken  into  consideration  by  the  Appellate  Court 
People  T.  Brown,  258. 
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28.  PossnsioK  or  Btolim  pBomTT. —  Then  !■  no  error  In  chnrglng  the  ]arj 
that  the  mere  posaeeslon  of  stolen  propertj  will  not  Justify  a  Terdlct  of 
gail^,  but  thei«  most  be  proof  of  other  fflicU  tending  to  esUbUah  the 
guilt  of  the  accused;  provided,  all  the  facts  In  eTldenco  proye  dcfeod- 
ant's  guilt,  beyond  a  reasonable  doubt    /d. 

n.  JuBX  iM  Cbiminal  CAaa.— a  Jury  In  a  Criminal  case  must,  within  the 
meaning  of  the  Constitution,  consist  of  twelTO  men.  The  defendant  can- 
not consent  to  be  tried  by  a  Jury  composed  of  a  less  anmlNr.  Fsoplo  ▼• 
fyHeU,  267. 

M.  IirpiCTMBfT. —  An  Indictment  which  charges  tha  defendant  with  felo- 
niously assaulting  a  female,  by  throwing  her  on  her  back,  and  attempting 
to  haTO- sexual  Intercourse  with  her,  with  Intent  to  outrage  her  person, 
does  not  charge  an  aasanlt  with  Intent  to  commit  rape.    /d. 

n.  Allboatiom  in  iNDicnomr. —  An  indictment  must  allege  that  the  offense 
was  committed  within  the  county  In  which  the  Indictment  Is  found. 
Id. 

22.  BnonMCB  or  Flight  ov  Cbimimau —  If  four  men  Jointly  commit  a  rob- 
bery by  taking  mon^  from  the  person  of  another,  and  are  Immedtatelj 
arrested,  and  one  of  them  breaks  away  from  the  officers  and  runs  some 
distance  before  he  Is  retaken,  on  the  separate  trial  of  one  of  the  four 
who  did  not  flee»  cTldence  of  the  flight  of  the  other  may  be  reeeiyed 
for  the  purpose  of  showing  that,  after  his  arrest,  he  had  the  opportunity 
to  throw  away  the  money,  If,  after  being  taken  to  the  prison,  no  money 
Is  found  on  the  persons  of  the  robbers.    People  t.  OoUUu,  277. 

28.  Etidenck  Abmissiblb  for  a  Pabticolab  Fubposb. — If,  on  the  trial  of  one 
charged  with  a  crime,  evidence  which  is  competent  only  for  a  particular 
purpose  Is  admitted  generally,  and  the  counsel  for  the  defendant  falls 
to  ask  the  Court  to  limit  the  evidence  to  the  purpose  for  which  It  was 
competent,  or  to  ask  a  charge  to  the  jury  to  that  effect,  the  defendant 
cannot  afterwards  complain  that  the  testimony  was  Insdmlsslble  for 
some   other   purpose.    Id, 

84.  Whbm  Pbbsom  Accusbd  of  Cbims  is  **  in  Jbopabdt." —  When  a  person 
Is  placed  on  trial  upon  a  yalid  indictment,  before  a  competent  Court  and 
a  Jury,  he  Is  In  Jeopardy  within  the  meaning  of  the  constitutional  pro- 
▼Islon  which  declares  that  "  no  person  shall  be  subject  to  bo  twice  put 
In  Jeopardy  for  the  same  offense.    People  t.  Cage,  823. 

85.  IDBM. —  In  such  case,  the  discharge  of  the  Jury  without  a  yerdlct,  unless 
by  consent  of  the  defendant,  or  from  some  unayoldabla  accident  or 
necessity*  la  equivalent  to  an  acquittal.    Id. 

86.  IDBM. — Among  these  unavoidable  necessities  are,  the  inability  of  the  Jury 
to  agree  after  a  reasonable  tlma  for  deliberation  and  tha  etoss  of  tiie 
term  of  the  Court    14, 

87.  DiscHABOB  OF  JcBT  IN  CBIMINAL  Casb. —  The  discretion  of  the  Court  In 
the  discharge  of  a  Jury  for  taiability  to  agree  must  be  exercised  upon 
some  kind  of  evidence,  and  the  Judgment  of  the  Court  on  the  point  should 
bo  expressed  In  some  form  upon  the  record.    Id, 

88.  IDBH. — ^A  report  made  oy  the  Sheriff  to  the  Court  that  the  Jury  say  thej 
are  unable  to  agree»  la  not  evidence  upon  which  tha  Ooort  can  act  In 
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dlscharglDg  the  Jurj  for  Inability  to  agree.  The  proper  eonrM  Is  to  call 
the  jurj  into  Coart,  and  haye  them  announoe  their  Inability  in  tlM 
presence  ot  the  Court.    Id, 

M.  Whbn  Dischabgb  of  Jimr  Amoukts  to  an  ACQumAL. — ^If,  while  a  jmy 
It  out  deliberatlnf  npon  their  yerdict  in  a  criminal  caae,  and  before  the 
expiration  of  the  term»  the  Jndge,  without  calling  the  jary  Into  Conrt, 
adjonme  the  Conrt  for  the  term.  It  le  eqnlyalent  to  an  acquittal  of  the 
defendant.    Id. 

40.  Dbfbnsb  Undbb  Plha  or  not  Ouiltt. — ^An  acquittal  oC  a  defendant  in  a 
criminal  caee  by  a  diecharge  of  the  trial  jury  without  a  yerdict,  may  he 
giyen  in  eyldence  on  a  subeequent  trial  of  the  defendant,  under  a  plea 
of  not  guilty.    Id. 

41.  Bbing  Twicb  in  JaoPABDT  FOB  A  CBiBCB.*^If  a  persoD  It  indicted  for 
manslaughter,  and  on  hie  trial,  the  Court,  without  the  consent  of  the 
defendant,  discharges  the  Jury  because  it  is  of  opinion  that  tho  evidence 
shows  that  the  defendant  is  guilty  of  murder,  and  the  defendant  Is  again 
indicted  for  murder  for  the  tame  killing,  he  Is  "  twice  put  In  jeopardy  for 
the  eame  oflFenset"  And  la  entitled  to  an  acquittaL  /^eopto  y.  Uunok- 
eler,  881. 

42.  Pboof  of  VaNUX  of  Cbimb. — Byen  if  no  witness  testifies  In  so  many 
words  to  the  yenue  of  the  crime,  as  alleged  in  the  indictment ;  yet.  If  the 
whole  testimony  taken  together  leayes  no  room  for  a  reasonable  doubt 
on  this  iM>Int,  the  yenue  la  sufficiently  proyed.     People  %  Manning,  335. 

48.  Pboof  of  Yinub  in  Cbikinal  Cabb. — In  a  criminal  caee,  the  prosecu- 
tion must  prove  that  the  offense  was  committed  In  the  county  charged 
in  the  Indictment.    People  y.  Roach,  882. 

44.  Distinction  bbtwxbn  Mubdbb  and  Manslaughtbii. —  Whether  a  bomi- 

dde  amounts  to  murder  or  to  manslaughter  merely,  does  not  depend 
upon  the  presence  or  absence  of  the  i  .tent  to  kill.     People  y.  Freel,  480. 

45.  Idem. —  In  either  murder  or  manslaughter,  there  may  be  a  present  1»- 

tention  to  kill  at  the  moment  of  the  commission  of  the  act.    Id. 

46.  Sbntbncb  to  Impbisonmbnt. —  The  Court  must  not  sentence  s  prisoner 
convicted  of  a  criminal  offense  to  imprisonment  for  a  term  longer  thaa 
that  fixed  in  the  Statute  for  the  punishment  of  the  crime  of  which  he 
stands  convicted.     People  y.  BUey,  649. 

47.  Idem. —  If  the  Court  imposes  a  longer  term  of  Imprisonment  than  that 
fixed  by  the  Statute  for  the  offense,  the  Supreme  Court,  on  appenl,  wlU 
reyerse  the  judgment,  and  direct  the  Court  below  to  proceed  to  judgment 
on  the  yerdict.    Id. 

48.  Dbfbct  in  iNDiCTiiBNT.—  If  an  Indictment  Is  not  signed  or  endorsed  by 
the  foreman  of  the  Grand  Jury,  the  defendant  must  take  advent.  -'^  of 
the  defect  by  a  motion  to  set  it  aside.  If  he  goes  to  trial  on  a  plea  of 
not  guilty,  he  waives  the  defect      People  y.  Johneton,  649. 

481.  BviDBNCB  ON  Tbial  FOB  BuBOLABT. —  The  prosecutiou,  in  an  indictment  for 
the  crime  of  burglary  alleged  to  have  been  committed  by  breaking  and 
entering  the  room  of  D.  with  the  Intent  to  steal,  cannot  prove  that  the 
defendant  entered  a  room  of  D.  different  from  that  alleged  in  the  indict- 
ment, and  at  a  time  different  from  that  alleged  In  the  Indictment^  and 
stole  money  from  D.    People  y.  Bamee,  65]« 
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00.  Bail  Avm  Judgmbnt  in  Cbxminal  Case. —  Tbe  fact  that  a  priaoner  baa 
been  conTlcted  of  the  crime  of  manalaaghter,  and  aentenced,  doea  not. 
In  law,  afford  a  reaaon  why  the  Diatrlct  Judge  ahoold  ref uae  to  entertalB 
an  application  to  admit  him  to  bail,  pending  the  appeal.  Foople  t. 
Perdue,  669. 

61.  Idsm. —  It  1^  a  matter  of  discretion,  whether  a  priaoner,  who  has  been  eon- 
Ticted  of  manalaoghter,  and  aentenced,  ahould  be  admitted  to  bail  pend- 
ing an  appeal  taken  hj  lUm.    Id, 

62.  To  WHOic  Application  fob  Bail  Should  bb  ]£adb. — ^In  practice,  the  power 
to  admit  a  priaoner  to  bail,  pending  an  appeal  taken  bj  him.  ought  not 
to  be  exerciaed  hj  the  Bapreme  Conrt  in  the  flrat  instance,  nor  onttl 
after  the  determination  npon  ita  merita,  of  an  application  for  bail, 
before  the  Judge  who  tried  the  cauae.    /d. 

68.  Challbnob  to  Jubob. —  If  the  proaecutlon.  In  a  criminal  caae,  pasa  the 
Jury  to  the  defendant,  who  declines  to  make  any  challens^e,  the  prose- 
cution may  then  Interpose  a  peremptory  challenge  to  a  juror,  before  he 
la  aworn.    People  t.  McCarty,  657. 

64.  Abbbst  of  Judgmbnt. —  A  motion  in  arreat  of  judgment  must  be  founded 
on  aome  of  the  defecta  mentioned  in  aectlon  one  thouaand  and  four  of 
the  Penal  Code.    Id. 

66.  Vbboict  in  Cbim inal  Casb. —  An  Informal  verdict  In  a  criminal  case  to 
aufflcient,  i^lt  can  be  clearly  underatood  at  being  a  general  verdict  of 
guilty  or  not  guilty.    Id. 

06.  iDBif.— A  yerdict  reading,  "We  the  underaigned,  jurora,  find  a  ver- 
dict  of  murder  In  the  second  degree,"  la  a  good  yerdict  of  guilty  of  Iha 
crime  of  murder  in  the  second  degree.    Id, 

See  JuBT,  1,  2,  8,  4,  6* 

CRIMINAL   PRACTIOB. 
Bee  JUBT,   1,  2,  8,  4. 

CUSTOM. 
Bee  Byxdbncb,  27. 

DAMA0B8. 

1.  Dakaobb  fob  Asbaitlv  and  Batteby. —  In  an  action  for  an  anaault  and 
battery,  the  jury,  tai  eatlmatlng  the  damagea;  cannot  take  Into  eonaldenip 
tlon  the  plaintUTa  tzpenaea  in  the  proaecutlon  of  the  suit.  HoweU  y. 
BooffoiM,  866. 

8.  BzcaaaiyB  Damaqbb. —  A  yerdict  of  ten  thouaand  dollara  for  an  Injary 
by  a  railroad  car  which  neceaaitatea  the  amputation  of  an  arm,  where  the 
defendant  waa  guilty  of  groaa  negligence,  la  not  a  ease  of  exccaslye 
damages.     Robbaaon  y.  W.  P.  R.  R.  Co.,  400. 

Bee  Replevin,  i|  Municipal  Corporationb.  1,  2;  Railroads,  lOu 

DEEDS. 

1.  CoNBTBVCnoN  OF  DEED. —  If  the  owner  of  a  Mexican  {n*Rnt  of  land 
a  conveyance  of  a  part  of  the  aame,  and*  in  the  deed,  deacribea 
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boundary  of  tho  land  conyeyed,  aa  nmntaiff  parallel  with  the  aontheni 
line  of  the  ranch  "aocordinc  to  the  saryoy  of  the  same  made  by  the 
United  States  Saryeyor-General  of  aald  State,"  and,  at  the  time  the 
deed  is  delivered  no  anrrey  haa  been  made  and  approyed  by  the  Snnreyor- 
Oeneral,  but  an  experimental  snryey  had  been  made  by  the  Depaty  of 
the  Suryeyor-General,  who  had  the  field  notes  hi  his  posseaaion,  bat 
the  grantees  in  the  deed  had  no  knowledge  of  this  experimental  snryey, 
the  description  in  the  deed  will  be  held  to  refer  to  the  final  snryey  of 
the  ranch  to  be  thereafter  determined  by  the  Federal  anthoritlea.  Fratt 
y.  Tootne8,  28. 

%  RnciTALS  IN  SHRBinr*8  DxED. —  A  SherifTs  deed  need  not  recite  the  judg^ 
ment  and  execution  nnder  which  he  acted.  It  Is  snfllcient  If  it  appear 
In  the  deed  that  the  sale  was  made  under  the  authority  of  a  Judgment 
and  execution;  that  is,  if  the  deed  recites  sufliclent  to  show  the  au- 
thority of  the  sheriff  to  sell.     Olark  y.  Baicyer,  188. 

5.  8TATUTB  KXQUiBiNO  RaciTALS  IN  Shixiff's  Dbids. —  The  statute  requir- 

ing recitals  in  a  Sheriff's  deed  was  not  Intended  to  make  deeds  yotd 
which  do  not  contain  them,  but  was  only  intended  to  make  the  recitals 
eyidence  of  the  facts  recited;  and  when  such  redtala  are  full,  they 
dispense  with  the  necessity  of  Introducing  the  Judgment  and  esecutloB 
In  eyidence.    Id. 

4.  Idbm. —  So  far  aa  such  statute  requires  recitals  beyond  what  are  necet* 
sary  to  show  the  anthorlty  of  the  officer  to  sell,  it  Is  merely  dire^ 
tory.    Id, 

6.  Legal  Brracr  ov  a  Dbbd.— The  legal  effect  of  a  deed  will  be  deter- 

mined from  the  instrument  Itself,  construed  in  the  light  of  snrround- 
ing  circumstances.    Sprague  y.  Sdwardt,  289. 

fi  AcKNOWLCDOMKirr  or  THi  Dbbd. —  The  presumption  la,  that  the  certificate 
of  the  notary  of  the  acknowledgment  of  a  deed  statea  the  facts.  Bold- 
win  y.  Bomheimer,  488. 

Bee  New  Trials,  5;  ByxoBircE,  0,  28;  TBUSTa,  2,  8;  ■jvcmmr,  T;  Ooa- 

TSACTs,  7;  DsnuaAifCE^  L 

DBFAULT. 

1.  Brtino  Aside  a  Default. —  An  order  setting  aside  a  default  and  Jiidf> 
ment  must  prescribe  the  payment  of  the  preyloua  costs,  aa  a  eondltioa 
precedent      Eeermanr  y.  Sattper,  602. 

DBFBASANC1B. 

1.  Defeasance. —  If  at  the  time  of  the  execution  of  a  deed,  the  grantee  eze- 
ecutes  and  dellyers  to  the  grantor  a  writing,  stating  that  he  haa  re- 
ceived the  deed  as  security  for  money  to  be  paid  to  him  in  consideration 
of  his  thereafter  procuring  witnesses  to  testify  to  a  certafai  state  of 
fActa,  it  is  not  a  defeasance,  and  the  tranaaetioB  does  not  oooatltnta  a 
Bortgage.    Paftertoii  y.  Donner,  869. 

Bee  CozraBACTS,  T* 
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DEPOSITIONS. 

L  DBPOsmoN  or  ▲  Withwib  out  of  thv  Statb. —  In  an  application  for  a 
commission  to  take  the  deposition  of  a  witness  resldlnir  oot  of  tbe  State, 
It  is  sufBcient  to  serye  on  the  opposite  party  the  copy  of  an  order' of  the 
Court  or  Judge,  reqalrlog  the  party  to  show  cause  on  a  day  named  why 
a  commission  should  not  issue.  No  other  notice  is  required.  If  the 
day  named  Is  less  than  the  flye  days  required  for  notice  hy  the  statute, 
the  order  and  the  Issuing  of  the  commlsaion  are  equlyalent  to  an  order 
shortening  the  time.    Dabmann  t.  White,  439. 

2.  Idbu. —  The  commission  to  take  a  deposition  need  not  stato  on  its  face 
that  the  person  to  whom  it  Issued  was  a  Judge  or  a  Justice  of  the 
Peace.    Id. 

8.  iDBic.— The  presumption  is,  that  on  granting  the  commission,  the  Judge 
who  ordered  it  performed  his  duty,  and  directed  it  to  a  person  who  wns 
qualified  to  execute  it    Id. 

See  Nnw  Trials,  17. 

BASEMENT. 
See  Stsbbts,  8,  4,  6;  Coitstxtutioxal  Law,  90i, 

BJBCTUBNT. 

1.  PansuMFTiOH  MM  TO  TiTLB  AsusivQ  FROM  PosSBSsioH. —  The  mefo  fnct 

that  a  party  held  possession  of  Pueblo  land  within  the  limits  of  the  dty 
of  San  Francisco  for  the  period  of  seyeral  years,  prior  to  1861,  and  then 
died,  raises  no  presumption,  in  an  action  brought  by  his  Intestate  to  re- 
coyer  the  land,  that  this  possession  was  connected  with  the  title  of  the 
city.     JfoJfoiHM  ▼.  O'Bullivan,  7. 

2.  PunBLO  Land  in  San  Francisco. —  A  person  who  was  In  the  mere  naked 

possession  of  Pueblo  land  in  San  Francisco^  and  who  did  not  hold  the 
same  under  a  grant  from  the  authorltfes  of  the  Pueblo,  was  not  a  beno- 
fldary  under  the  decree  of  the  Circuit  Court  oonflrmlng  said  lands  to 
the  ctly.    Id. 

8.  iDBic. —  A  person  who  was  in  possession  of  Pneblo  lands  In  San  Fran- 
cisco prior  to  1861,  but  who  was  ousted  therefrom,  did  not  become  a 
beneficiary  under  the  Act  of  Congress  of  March  8th,  1866,  and  ordtnanee 
No.  800  of  said  city,  and  the  Act  of  the  Legislature  confirming  It,  onleas 
he  had  recoyered  possession.    Id, 

4.  Bjbctmbnt  bt  tbustbb  to  RBCoyiB  Tbust  Bstatb. — ^A  trustee  to  whom 

land  Is  conyeyed  by  a  debtor,  with  power  to  sell  and  use  the  proceeds 
In  payment  of  the  debt  and  the  expenses  of  the  trust,  and  whose  powers 
and  duties  are  prescribed  by  a  declaration  of  trust  in  writing,  and  who 
merely  holds  the  title  In  trust  as  security  for  the  debt,  cannot  maintain 
ejectment  against  the  oetiui  que  trwt,  or  his  assigns,  to  recoyer  the  Uud. 
Tyler  t.  thrvnger,  259. 

5.  EviDENCB  IN  Bjbctmbnt. —  lu  ejectment,  a  deed  to  the  defendant,  ex- 

ecuted subsequent  to  the  commencement  of  the  action,  to  admlsslbio  In 
eyldence  on  his  behalf,  if  a  supplemental  answer  Is  filed,  setting  np  the 
title  acquired  through  the  deed.    Roper  t.  MoFaddem,  8M. 
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fL  Drnm  TO  Maibiid  Womait  tor  Coxsidviiation. —  A  de«d  to  a  wife,  made 
bj  a  parson  other  than  the  husband,  for  a  ralld  conslderatloB  iMild  to  the 
ffrantor  by  the  husband,  which  conyeya  the  property  to  the  grantee  *'  as 
her  separata  property,  and  to  and  for  her  sola  and  separate  nse,**  con- 
ititutes  the  premises.  In  law,  the  separate  aatata  of  the  wife,  and  the 
husband  cannot  maintain  ejectment  for  their  reeoTtry.  Bwain  ▼.  Duane, 
808. 

T.  LaoAL  Btfbct  of  Dbsd  in  Bjbctmint. —  If  the  hosband  brings  eject- 
ment, and  relies  on  a  deed  to  his  wife  making  tha  demanded  premlsea  htr 
separate  property,  aa  a  muniment  of  title,  and  no  equitable  defense  Is 
set  up,  neither  party  can  make  enquiry  for  tha  porpoaa  of  controlling  or 
defeating  the  legal  effect  of  the  deed.    Id. 

8.  Division  Fknob — Estoppsl. — ^When  a  fence  is  built  for  a  dlTlsIon  fenca, 
and  is  acquiesced  In  as  such  for  sixteen  yeara,  the  parties  are  estopped 
from  controTertlng  the  corroctness  of  Its  location.  Oolwmhet  t.  Pacheoo, 
895. 

8.  BhriDiNcn  in  Ejnctmnnt.^  If ,  after  tha  defendant  In  ejectment  hss 
answered,  raising  issues  on  the  question  of  title,  the  attorney  for  the  de- 
fendant appears  for  a  peraon  not  made  a  defendant  in  the  complaint, 
and,  by  atlpulatlon,  the  answer  on  file  is  considered  as  the  answer  of  the 
person  for  whom  the  attorney  thua  appears,  tha  party  who  thus  appears 
must  connect  himself  by  ayldenca  with  tha  title  of  the  original  de- 
fendant, before  ha  can  introdnca  arldenca  aa  to  the  issues.  Baldwin  t. 
Bomheimm',  488. 

10.  Ejectubnt. —  Tha  plaintiff  In  ejectment  can  recoTer  only  on  the  legal 
title.    Buhns  ▼.  ChUm,  467. 

11.  Plbaoinos  in  Bjbctkbnt. —  If  a  complaint  In  ejectment  contains  imma- 
terial and  irrelevant  allegatlona,  which  would  be  stricken  out  on  motion, 
the  defendant,  in  hia  answer,  need  not  controvert  them.  Doyle  t. 
Frmklith  587. 

11.  DnrNNsn  in  Bjnctmbnt. —  The  defendant  In  ejectment  need  only  defend 
against  the  material  allegations  In  the  complaint,  that  la,  tha  allegatlona 
material  to  constitute  a  complaint  in  .ejectment,    /d. 

18.  BviDBNca  or  Trrui  in  BIjbctment. —  On  the  frlal  of  an  action  to  recover 
the  possession  of  land,  the  production  by  the  plaintiff  of  a  lease  of  tha 
demanded  premises,  executed  by  him  to  the  defendant,  and  signed  by  the 
defendant,  the  term  of  which  expired  before  the  commencement  of  the 
action,  makea  out  a  prima  faeie  case  of  title  In  the  plaintiff.  Abbey 
Bomestead  Asa.  ▼.  WiUards  614. 

14.  Lbasn,  Bvidbnci  of  Title  in  the  Plaintiff. —  In  ejectment,  the  produc- 
tion of  a  lease  executed  by  the  defendant  la  prima  facie  evidence  of  titia 
in  the  platntllf,  and  Is  not  overcome  by  evidence  on  behalf  of  tha  d^ 
fendant  that  he  waa  In  poasesslon  when  he  executed  the  lease.  Tha  de- 
fendant must  not  only  show  possession,  bat  paramount  titles  in  order 
to  recover  tha  eatoppel  created  by  tha  lease,    id. 

10.  Bbbdttino  Evidence  in  Bjecticbnt. —  If  the  plaiotlft  In  ejectment  raata 
on  proof  of  a  lease  executed  by  the  defendant,  and  the  defendant  then 
proves  adverse  possession,  the  plaintiff.  In  rebuttal,  any  tntrodnca  evi- 
dence of  tha  arraignment  of  hia  title.    Id. 
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16.  Pboof  or  OuBTBB  IX  B jacTUBNT. —  If  thA  mnswer  In  cjeetment  denies  an 
onster,  and  the  plaintiff  falls  to  proye  It,  the  defendant  is  entitled  to  a 
nonsnit  But  if.  In  such  case,  the  Oourt  denies  the  nonsnlt,  and  the 
defendant  afterwards  proves  that  he  la  in  possessloa  of  the  demanded 
premises,  the  error  is  cured.    Id. 

17.  COkplaimt  xh  BjncnairT. —  In  a  complaint  to  recover  possession  of  land 
It  Is  sufficient  to  ayer  that  the  plalntlfl  owns  the  samo,  and  that  the 
defendant  is  in  possession  adrersely  to  the  plalntlfl;  and  withholds  the 
■am*.    Keller  t.  Oooao,  68S. 

Bee  BsTOPPBL^  8;  Bquitt,  0. 

BLBCTIONS. 

1«  Blectiok  vob  Rbmoyal  ov  Coontt  Bbat. —  When  an  election  la  held  for 
the  removal  of  a  County  Seat,  under  Chapter  II,  Title  I,  Part  lY,  of  the 
Political  Code,  and  a  majority  of  the  electors  vote  in  favor  of  retaining 
the  County  Seat  where  it  is,  the  Board  of  Supervisors  may,  at  any  time, 
npon  the  presentation  of  a  proper  petition,  order  a  second  election  for 
the  same  purpose.  The  statute  does  not  restrict  the  number  of  elec- 
tions whlcb  may  be  held,  so  long  as  the  place  of  the  County  Seat  la  not 
changed.    Athertou  v.  Bup,  Bati  Mateo  Co.,  157. 

EMINENT  DOMAIN. 

Bee   COITBTITDTZONAL  LAW,  2,   8. 

1.  Asssflsiiro  Dakaob  fob  Takiko  Pbivatb  Pbopbbtt. —  Whore  commission- 
ers are  appointed  to  assess  compensation  for  the  taking  of  private  prop- 
erty for  public  uses,  and  it  is  claimed  that  the  Commissioners  have  not 
assessed  ''compensation  for  each  piece  of  land  taken,  and  for  each 
source  of  damage,  separately,**  an  objection  to  the  action  of  the  Com- 
missioners on  that  ground  must  be  taken  before  the  Commissioners  thcm- 
aelves,  to  afford  them  an  opportunity  to  obviate  the  objection;  and  if 
they  refuse,  an  exception  must  be  noted.  If  the  party  falls  to  make  the 
Section  before  the  Commissioners,  he  cannot  move  to  set  aside  the 
report  on  that  ground.  In  the  Court  to  which  the  report  of  the  Com- 
missioners Is  made.    Matter  of  Clear  Lake  Water  Co.,  688. 

EQUITT. 

L  BPBCinc  PmtioBicAircB  or  C02«tbact. —  A  Court  of  Equity  win  not,  for 
the  want  of  mutuality,  refuse  to  enforce  the  specifle  performance  of  a 
contract  between  an  attorney  and  client,  by  which  the  attorney  nnder> 
takes  to  give  his  professional  services  in  resisting  a  motion  for  a  new 
trial  made  in  the  District  Court  of  the  United  States,  In  a  case  where  a 
Mexican  grant  of  land  has  been  confirmed  to  the  client,  and  to  pro- 
eore  the  dismissal  of  an  appeal  if  one  is  taken,  and  the  client  agrees  to 
convey  to  the  attorney  a  portion  of  the  land.  If  he  sneoeeda  In  his 
undertaking.    BaUard  v.  Oarr,  74. 

8.  Hi  who  abxs  Bquitt  host  do  Bquitt. —  If  a  party  appeals  to  a  Court 
of  Equity  for  the  spedflc  performance  of  a  contract,  ho  moat  himself  do 
•quity,  and  sobmit  to  such  terms  as  a  Coort  of  Eqnlty  will  impose.    Id. 
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8.  Bquitt  bctwmpi  Attobnby  anp  Clibnt  —  If  tn  attore«j  aaln  tbe  tpe- 
elflc  performance  of  a  eoDtract  to  conTej  to  him  land  for  hii  professional 
•eryices,  and  the  client  after  making  the  contract  employed  other  counsel 
to  assist,  in  the  ahaenee  of  the  attorney,  equity  will  allow  the  client 
compensation  for  the  services  of  the  counsel,  and  the  amount  of  the 
compensation  la  the  yalue  of  the  serrlcee  rendered.    Id, 

4,  Bun  m  Bquitt  bt  Pabtnsb  fob  an  AccouicTur«. —  If  two  men  are  In 
partnership  for  a  term  of  years  in  the  ear*  and  one  half  the  increase  of 
a  flock  of  sbe^t  under  a  contract  with  the  owner  of  the  flock,  who 
receives  the  other  half  of  the  increase,  and  the  owner  buys  the  Inter- 
eat  of  one  through  frandulent  representatioiia  that  he  haa  purchased  the 
Interest  of  the  other,  and  then  takes  possession  of  the  flock  and  increaae, 
the  remedy  of  the  partner  who  has  not  sold.  Is  In  equity  for  an  account- 
ing, and  in  such  action  the  partner  who  sold  la  a  necessary  party.  In 
such  case  an  action  at  law  for  damages  does  not  lie.  Blood  t.  Fair- 
hanJu,  171. 

ifw  Suit  in  Bquitt  to  hats  a  Pbb-bmptxon  PATsiiTaa  Dbclabh)  a  Tbusteb. 
—  In  a  case  where  two  parties  are  contesting  pre-emption  dalmanta  he- 
fore  the  United  States  land  oflicers,  and  the  land  is  awarded  to  one  and  the 
patent  issued  to  him,  and  the  other  then  fllea  a  bill  In  equity  to  have 
the  Court  adjudge  the  patentee  his  trustee,  and  to  compel  him  to  make  a 
conveyance  of  the  legal  title,  the  plaintiff  must  show,  first,  that  he  pos- 
sessed all  the  necessary  qualifications  of  a  pre-emptor,  for  without  theae 
qualifications  he  has  no  standing  in  Court:  second,  that  the  defendant 
did  not  possess  those  qualifications,  and  that  the  land  ofllcera,  In  decid- 
ing that  he  did,  were  Imposed  on  and  deceived  by  frandolent  practices 
and  false  testimony  used  before  them,  and  procured  by  the  defendant 
BurroU  T.  Haw,  222. 

6b  lOBif. —  The  Courts  will  not  pass  on  the  sufllclency  of  the  evidence  upon 
which  the  decision  of  the  land  oflicers  was  based  In  such  casSb  hnt,  It 
must  be  shown  that  their  decision  waa  Induced  bf  fraudulent  pnctlees 
of  thp  defendant,  wher^  the  plaintiff  waa  deprived  of  his  right  to  pre- 
empt   td. 

T.  Idem. — In  anch  caae,  the  fact  that  the  patentee  waa  not  a  dtlsen,  and  swore 
falsely  on  that  point  In  his  declaratory  atatement,  la  not  snfllelent  to 
show  fraudulent  practlcea  on  his  part  on  the  question  of  cltlaenshlp: 
bat  it  must  appear  that  he  produced  witnesses  who  swore  fBlsely  oo  that 
pobit,  and  thereby  deceived  the  land  oflicera.    Id. 

tl  Whui  not  Bntitlbp  to  Bquitablb  Rblibv. —  No  person  can  complain  in 
equity  of  the  fraudulent  practlcea  of  another,  unless  he  haa  been  in- 
jnred  by  such  practices.    PattorMom  v.  Donner,  880. 

il  BauBT  iM  Bquitt. —  A  Judgment  at  law  against  the  defendant  In  ^ect- 
ment  la  not  a  bar  to  a  bill  tai  equity  addreaaed  by  the  defendants  la  the 
ejectment  suit  to  the  equity  aide  of  the  Court,  if  the  relief  sought  Is 
purely  of  equitable  cognisance.    HUl§  v.  Bhencood,  888. 

10.  Bquitablb  DarBNaB  in  Bjbctxent.^  Although,  when  the  defendants^  In 

ejectment  are  the  executors  of  the  eatate  of  the  grantor  of  the  plaintiff, 

they  may,  perhaps,  maintain  their  possession  of  the  demanded  premlaea 

an  the  ground  that  the  deed  of  the  teatator  to  the  plaintiff  la  frandulent 
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and  fold  as  agmlnst  creditor*  of  the  estate ;  yet  they  eaimot  claim  a 
decree  annalllng  tbe  deed,  except  opoo  tlie  allctatlons  of  a  cross  com- 
plaint praying  for  afflrmatlTe  relief.    Id, 

IL  IDBK. —  Before  a  case  can  be  considered^  beyond  the  reach  of  a  Court  ef 
Eqalty,  It  most  be  made  to  appear  that  the  legal  remedy  would  be  ade- 
quate and  eomplete.    I4L 

18.  Who  mat  Sub  ih  Bquitt  to  S>t  Asidb  Fbaudulbit  Dbsd. — ^A  creditor 
of  tbe  estate  of  a  deceased  person  whose  claim  has  been  established,  may 
maintain  an  action  In  eqnlty  to  reach  property  frandnlently  conveyed  by 
the  testator.  In  his  life-time.    /dL 

18.  What  Rclixf  mat  bi  Obanted  in  Bquitt. —  When  tbe  testator,  during 
his  life-time,  makes  a  deed  of  his  land  to  defraad  his  creditors,  and  a 
creditor  of  the  estate,  whose  claim  Is  established,  files  a  bill  In  eqalty  to 
set  aside  tbe  deed  as  fraudulent,  and  there  Is  no  other  creditor  of  the 
estate,  the  Court  may  decree  a  sale  of  the  property  and  an  application  of 
the  proceeds  to  pay  the  plaintiff's  debt.    Id, 

14.  Equitt  dobs  not  Belibvb  those  who  hatb  bbbn  Guiltt  or  Fcacd. — 
The  party  who  comes  Into  a  Court  of  Equity  to  enjoin  a  sheriff  frr>m  sell- 
ing real  estate  on  an  execution  against  tbe  plaintiff's  grantor,  cannot  ob> 
Uln  relief,  If  his  pnrchase  Is  tainted  with  fraud.  8,  P,  4  N.  P.  B, 
R.  Co.  T.  Bee,  808. 

1ft.  Suit  fob  Spscinc  PBaiOBMANCB. — Altbopgh,  when  an  attorney  contracts 
to  perform  legal  serrlces  for  a  client  in  consideration  of  recoiving  a 
portion  of  the  property  about  which  tbe  litigation  Is  to  be  carried  on.  be 
cannot  maintain  an  action  for  a  specific  performance  while  tbe  contract  re- 
mains unperformed  on  his  part;  yet.  If  he  can  show  a  substantial  per 
formance  on  his  part,  be  Is  as  fully  entitled  to  maintain  such  .action  ss  h^ 
would  be  If  the  agreement  on  his  part  had  been  for  the  payment  of  moner- 
Hotoard  T.  TJurockmorton,  482. 

16b  Bpbcific  Pbbtobmancb  or  a  Contbact. —  If  a  client  contracts  with  bis 
attorney  to  convey  to  him  a  portion  of  the  property  In  litigation.  In 
consideration  of  legal  services  to  be  rendered,  the  facts,  that  tbe  prop- 
erty afterward  enhances  In  value,  and  that  such  enhancement  Is,  la  s 
material  degree,  the  result  of  the  labor  and  money  of  the  client,  are  no 
valid  objection  to  a  decree  for  a  specific  performance  of  the  contract. 
Id, 

IT.  FEAiTDUUiNT  8ALB  or  Pbopbbtt  —  When  a  father,  for  the  purpose  of  de- 
frauding his  creditors,  purchases  property  and  causes  the  same  to  be 
conveyed  to  a  daughter,  a  Court  of  Equity  will,  at  the  suit  of  a  judg- 
ment creditor,  declare  the  deed  fraudulent  and  void.  Lander  r.  Been, 
540. 

Bee  BoAoa  am  Hiobwats,  1,  8 ;  Attobnbt  at  Law,  4 ;  Landb,  T  ;  Will,  8 ; 

Watvi  Cokmxbsionbbb,  1 ;  Fuuoixoa,  ft, 

BRRO& 
Bee  Nbw  Tbxalb,  C 

B8TATB8  OF  DECEASED  PERSONS. 

1«  APPLTnro  Spbcial  Bbquest  to  Patmbnt  or  Debts. — If  the  Probate  Court 
iMkes  an  order  applying  the  proceeds  of  the  sale  of  a  special  beqnest 
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made  by  the  testator,  to  the  pajment  of  a  debt,  the  ezecatoro  caimot 
object  that  there  are  other  apeclal  bequests  besides  that  thus  applied. 
S9taie  of  Moulton,  192. 

Si  IDBM. —  If  a  special  beqnest  Is  applied  to  the  payment  of  a  debt,  and  there 
are  other  special  bequests,  the  remedy  of  the  one  whose  special  bequest 
la  thus  applied,  is  to  seek  contribution  from  the  others.    Id. 

t.  IDIM. —  If  the  real  estate  has  been  sold,  and  If  an  order  is  made  by  the 
Probate  Court  applying  the  proceeds  of  a  special  bequest  of  personal 
property  to  the  payment  of  a  debt,  it  will  be  assumed  that  the  personal 
estate  not  specially  bequeathed  had  been  thus  applied,  and  that  It  was 
necessary  thus  to  apply  the  proceeds  of  the  special  bequest,  if  the 
record  does  not  show  the  contrary.    Id. 

4.  IXXIM. —  When  the  Probate  Court  makes  an  order  applying  the  proceeds  of 
a  special  bequest  to  the  payment  of  a  debt,  and  the  will  is  not  In  t1:^ 
record,  it  will  not  be  assumed  that  the  Probate  Court  ewcd,  in  adjucl';^- 
Ing  that  the  intention  of  the  testator  could  be  carried  Incu  effect,  and 
yet  sell  the  special  bequest    Id, 

&  Saiji  of  LAifD  BT  Ordsb  ov  FitOBATB  CouBT. —  Wheo  a  sate  of  the  real 
estate,  left  by  an  Intestate,  is  made  by  an  administrator,  nnd  a  person 
other  than  the  purchaser  afterwards  offers  to  take  the  land  at  a  price  at 
least  ten  per  cent  greater  than  that  bid,  and  the  Probate  Court  for  this 
reason  refuses  to  confirm  the  sale,  it  may*  in  its  discretion,  either  order 
a  new  sale  or  accept  the  bid  of  the  person  who  thus  offers  an  increased 
price.     Oriffln  y.  Warner,  883. 

fL  Idbm. —  When,  in  such  case,  the  Court  refuses  to  confirm  a  sole.  It  may 
continue  the  matter  for  further  proceedings,  and,  at  a  subsequent  term, 
either  accept  the  bid  of  the  person  who  offers  an  increased  price,  or 
order  a  new  sale.    Id. 

T.  PowBB  OF  Probatb  Coitrt  oybb  its  Obdebs. —  When,  in  an  order  of  the 
Court,  refusing  to  confirm  a  sale  of  land  made  by  an  administrator,  be- 
cause an  offer  is  made  of  at  least  ten  per  cent  more,  a  clause  Is  taiad- 
Tsrtently  included  declaring  the  sale  null  and  void,  the  Court  may,  at  a 
fobaequent  term,  accept  the  new  bid.    Id, 

t»  Accounts  of  an  Bxkcotob. —  If,  by  the  terms  of  a  will,  the  executor  Is 
directed  to  keep  invested  the  money  belonging  to  the  estate  In  flrst-clasa 
real  estate  security,  and  the  executor  loans  said  money  upon  real  estate 
security  which  Is  not  good,  he  cannot,  in  his  accoimt,  charge  the  estate 
with  the  expenses  of  litigation,  attorney's  fees,  etc.,  in  relation  to  the 
loan ;  nor  can  such  items  be  allowed  to  the  executor  in  the  settlement  of 
hia  accounta.    Estate  of  Jamee  Hotbert,  627. 

•L  ImnCw — ^In  such  case  the  executor,  in  the  settlement  of  his  accounts,  la  to  be 
charged  with  the  sum  lost  by  the  loan ;  but  if  the  loan  waa  made  in  good 
fkith,  he  must  not  be  charged  with  the  atlpulated  rate  of  Interest  upon 
the  sum  lost,  nor  even  with  the  statutory  rata  of  interest,  unless  it  ap- 
pears that  he  could,  with  ordinary  diligence^  bava  loaned  the  money 
to  others  at  that  rate.    Id. 

10.  Idbm. —  In  case  of  such  a  loan,  the  advice  of  his  attorney  cnnnot  shield 
the   executor  from   responsibility.   If   the  money   was   loaned   oo   land 
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Already  encumbered,  and  no  ezamlnadon  waa  made  of  tlia  veeorda,  and 
BO  flbitract  waa  famished  to  the  attorney  opon  which  hia  optnlon  eonld 
he  had.    Id, 

See  Bonds,  1,  2;  mnorrmL,  2;  Equitt,  12;  BnDBrcB,  22. 


BSTOPPBL. 

L  AmoTAL  OF  ▲  HaxiCAN  Obaxt. —  If  the  clatanaat  e(  a  MeslcaB  sraat  af 
land  which  glvea  a  perfect  title,  presenta  the  aame  to  the  Board  of  Land 
Commlsslonera  for  confirmation,  ander  the  Act  of  Congress  of  1851, 
and  It  Is  confirmed  and  surveyed,  and  the  aarrey  Is  approved  and  a 
patent  Issued,  bat  by  the  sonrey  a  portion  of  the  land  Included  within 
the  Jurldlclal  measurement  of  the  Mexican  authorities  Is  excloded,  the 
claimant  Is  estopped  from  afterwards  asserting  title  to  the  land  not  In- 
eluded  In  the  survey  made  by  the  United  Statea.    Chuaidp  v.  Corr,  839. 

8.  Jddgmbxt  of  Pbobats  OonaT  an  Bstofpbl. —  If  a  parchaaer  of  land  at 
an  administrator's  sale  falla  to  pay  the  parehaae-money,  and  for  that 
reason  an  application  la  made  for  a  re-sale  of  which  the  purchaaer  re- 
ceives personal  notice  and  falla  to  appear,  and  a  re-sale  la  ordered  by  the 
Probate  Court,  and  is  made  at  a  leas  sum  than  that  bid  by  the  former 
purchaser,  and  the  administrator  aues  to  recover  the  difference  between 
the  two  salea,  the  Judgment  of  the  Probate  Court  ordering  a  re-sale  estops 
the  defendant  from  setting  up  or  proving  In  defense,*  that  the  admlB- 
Istrator  made  fraudulent  representatlona  or  defrauded  him  at  the  sals; 
or  that  the  administrator,  after  the  sale,  paid  him  back  the  ten  per  cent 
depoalt,  and  releaaed  him  from  hla  bid,  and  took  an  asaignment  of  hla  Idd, 
or  that  the  sale  waa  cancelled  by  the  administrator  because  he  could  not 
give  the  defendant  possession.     Brummagim  v.  Ambrose,  366. 

8.  JuDGiUNT  AT  LAW  NOT  A  Bab  TO  Bkjbf  IN  Equitt. — ^A  judgment  to 
^ectment  obtained  by  the  grantee  of  a  deceaaed  person  against  the 
executors  of  hla  estate,  even  if  binding  on  the  creditors  of  the  testator 
to  the  same  extent  that  it  la  binding  on  the  execatora»  the  defendants,  la 
not  a  bar  to  a  bill  bi  egalty  filed  by  the  executora  or  the  creditors  of  the 
testator,  to  set  aalde  the  deed  on  which  the  judgment  In  ejectment  was 
obtained,  aa  having  been  made  to  defraud  creditors.  ffOIa  ▼.  Shmrwood, 
886. 

db  BSTOPPSL  BT  JODGMBNT  IN  CAMM   OV  CONTN8T  TO  PuaCSASB  LAMDl If  a 

party  makea  an  application  to  the  Register  of  the  State  Land  Oflica  to 
purchase  a  alxteenth  or  thirty-sixth  section  of  public  land,  and  one 
who  has  obtained  a  patent  to  the  land  from  the  United  Statea  filea  a 
protest,  claiming  that  the  title  la  not  in  the  State,  and  that  he  haa  the 
better  right  to  purchase,  and  the  contest  la  referred  to  the  District 
Court  for  trial,  and  the  District  Court  adjudgea  that  the  title  to  the 
land  is  not  in  the  State,  and  that  neither  party  haa  a  right  to  porehaae 
the  land  from  the  State,  and  the  applicant  afterwarda  obtalna  a  patent 
from  the  State,  the  applicant  la  estopped  by  the  judgment  from  aver- 
ring that  the  patent  from  the  State  vested  in  htm  the  title  to  the  land, 
and  from  denying  that  the  patent  Issued  by  the  United  Statea  trana- 
ferred  to  the  patentee  the  title  to  the  land,  and  the  patnt  issaad  hj  the 
State  la  void.     Thompson  v.  Tme,  602. 
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f.  BsTOfpML  BT  JuDOKBNT. —  If  tbe  matters  determined  by  a  Judgment  agalntt 
ft  defendant  are  set  forth  in  the  complaint*  the  question,  as  to  whether 
ttie  defendant  la  estopped  by  It,  arises  on  the  complaint.    Id» 

lee  Nsw  Tbial,  8;  Bqoitt,  8;  Bjbctmbiit,  8;  Mobiojlobs,  7. 

BVIDBNCBL 

L  JuBOB  MAT  n  Winrass. — ^A  Jntor  la  not  dlaqvalifled  from  becoming  ft 
witness  in  a  proper  case,  bat  pablle  policy  prohibits  htm  from  impeach- 
ing his  own  Terdict  by  an  aiBdaTit,  tliat  a  Juror  made  statements  in  the 
jnry-room  of  matters  not  in  eridence.    Pdople  ▼.  Doyeli,  86. 

I.  IMPBACBUBNT  07  WiTMBBS. —  When  SB  attempt  is  made  to  impeach  a 
witness  by  proving  former  statements  made  by  him  in  conflict  with  wliat 
he  lias  stated  before  the  Court,  his  credit  cannot  be  sustained  by  proof 
that  he  made  to  other  persons,  before  being  called  as  a  witness,  the 
same   statement  detailed   in   his   testimony.     IS, 

8  IMDC. —  Such  statements  made  by  the  witness  may,  however,  be  admissible 
in  contradiction  of  eyidence  tending  to  show  that  the  statement  made 
by  him  under  oath  is  a  fabrication  of  a  late  date,  if  the  statements  were 
made  Iwfore  their  elfect  could  be  foreaecn;  and,  perhapa,  in  other 
peculiar  cases.    Id, 

4.  Pbocbbdinos  in  Bankbdptct  a8  Byidbvcb. —  In  an  action  by  the  assignee 
In  bankruptcy  of  a  eeatui  que  tru9t  of  the  pledgor,  brought  against  the 
pledgee,  to  recover  the  pledge  or  Its  value,  where  the  trust  was  secret* 
and  no  offer  was  made  to  redeem  the  pledge,  proceedings  In  the  United 
States  District  Court  on  the  bankruptcy  of  the  oe$tui  qu0  trust  are  ad- 
missible In  evidence  on  behalf  of  the  defendant  Thompton  v.  ToUmd, 
09. 

8.  BiOKiNO  BBC0BD8  OF  A  CoBPOBATB  BoABD. —  The  general  rule,  that  every 
public  document  which  Is  required  by  law  to  be  executed  by  a  public 
officer  must  be  verified  by  his  official  signature,  does  not  extend  to  the 
proof  of  the  records  of  a  corporate  board  which  exercises  powers  muni- 
cipal and  quaH  legislative.    People  t,  B,  L,  d  T.  O,  Oo,,  143. 

t.  iDBM. — The  Chairman  and  Clerk  Of  the  Corporate  Board,  exercising  poWers 
municipal  and  qutui  legislative,  sign  the  record  of  Its  proceedings,  not 
as  certifying  to  their  own  official  action,  but  as  witnesses  that  the  record 
to  the  record  made  up  by  the  clerk,  under  the  direction  of  the  Board. 
Id. 

T.  DacLABATXONS  07  Vbwdob  as  Bvidbncb. —  The  declarations  of  a  vendor, 
made  after  a  sale  and  delivery  of  personal  property,  are  not  admissible 
In  evidence  to  show  fraud  in  the  sale.    Hutohtnga  v.  Cattle,  152. 

8L  Dbclabationb  07  Aqbnt  a8  Bvidbncb. —  The  declaratloBB  of  an  agent  of 
a  vendee  whose  agency  is  limited  to  the  care  and  custody  of  goods  after 
they  have  passed  to  the  possession  of  the  vendee,  are  not  admissible  in 
evidence  to  show  that  the  purchase  by  the  vendee  was  fraudulent    Id, 

••  DviDBKCB  07  BoDNDABT  OF  LAND. — ^A.  tract  of  land,  called  the  "  McDougal 
tract"  when  conveyed,  was  intended  by  the  parties  to  be  bounded  on  the 
south  by  another  tract  called  the  "  McKlnstry  tract : "  Held,  that  a  deed 
conveying  the  "McKlnstry  tract"  given  after  the  conveyance  of  the 
**  McDougal  tract*'  was  not  admissible  In  evidence  to  show  the  sooth* 
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«ni  boaodarj  lln«  of  the  "McDoagal  tract,''  nor  for  ttie  poipoM  of 
■howlng  what  lands  the  ownera  of  the  ''McDongal  tract,**  wboi  tfaej 
lacelyed  their  deed,  mippoaed  tha  owimc*  of  the  **  McKlnatiy  tract  **  heUL 
Cfutter  ▼.  Caruiher9j  178. 

in.  Objection  to  ▲  D»d  am  BrnHDroL — It  la  not  a  food  objection  to  the  in- 
troduction of  a  deed  In  evidence,  tliat  It  is  not  shown  to  Inclnde  the 
premlsea  in  controTcrsy.  The  calls  of  the  deed  are  to  be  located  after 
It  la  received  In  eridence.  If  It  appeara  on  the  face  of  the  deed  tliat  It 
does  not  incltide  tlie  premlsea  in  oontrorersy*  U  aaj  be  objected  to  on 
that  ground,    id. 

tL  AasAiLiNQ  Cbkdibilitt  op  a  Wtrynsa.-—  The  credibility  of  a  witness  oiay 
be  assailed  by  proof  that  he  cherishes  a  feeling  of  hostility  toward  the 
party  against  whom  he  Is  called;  and  this  hostility  may  be  established 
by  proof  of  the  acta  or  declarations  of  the  witness,  provided  his  atten- 
tion is  first  called  to  the  particular  acta  or  declarations  proposed  to  be 
proved,  with  suffldent  minuteness  as  to  time  and  circumstances.  Silvey 
V.  Hodgdon,  180. 


IS.  Idem. — If  It  is  proposed  to  aaaall  the  eradlbllity  of  a  witness  by  a  letter  is 
which  hostility  is  shown  to  the  party  against  whom  he  Is  called,  and  the 
letter  la  shown  to  the  witness,  and  he  denies  writing  it,  the  handwriting 
may  be  proved  by  other  witnesses,    id, 

18.  Paoor  or  a  CoNmaaATioif  hild  ik  Two  LAHGUAona. — ^A  conversation  be- 
tween a  person  indicted  for  murder,  and  his  victim,  wblle  alive,  held 
partly  in  Chinese  and  partly  in  English,  may  be  proved,  that  part  of  It 
held  In  English  by  persons  present  who  understood  English  only,  and 
that  part  of  It  held  in  Chinese  by  persons  present  who  understood 
Chinese,  provided  that  both  the  accused  and  hia  victim  understood  both 
languages.    People  r.  JLh  Wee,  236. 

14.  OBJncnow  to  BrxDaNCa. —  If  a  witness,  on  cross-examination,  is  asked  If 
he  was  not  arrested  for  vagrancy,  an  objection  that  the  record  la  the 
best  evidence  is  not  tenable;  for  an  arrest  does  not  necessarily  Implj 
that  there  was  any  record.    People  v.  Manning,  335. 

15.  IMMATBRIAL  AND  iNCdCPBTSNT  EviDKNCK. —  There  Is  s  wldc  distinction 
between  immaterial  and  Incompetent  evidence.  Evidence  may  be  material 
and  tend  to  prove  an  Issue,  but  incompetent  under  the  rules  of  law  for 
that  purpose.     Id, 

16.  IDBU. — ^An  objection  that  evidence  Is  Immaterial,  docs  not  niNp  tbe  poliu 
whether  it  was  competent  and  admissible  to  impeach  the  wltnesa,  or 
competent  to  go  to  his  credibility.    Id. 

17.  Objection  to  Evidence. — ^A   party  objecting  to  evidence,  must  specify 

the  ground  of  his  objection,  and  waives  all  objections  not  so  specified. 
Id, 

18.  Objection  to  Testimony. —  It  Is  not  error  to  admit  irrelevant  teatimoayt 
if  an  objection  that  it  is  Irrelevant  Is  not  made.    Boper  v.  UoFaddem,  846. 

19.  Objection  to  Evidemck—  If ,  on  a  trial  before  the  Court  without  a  jmy. 
evidence  Is  admitted,  subject  to  an  objection  made,  and  afterwards^  oB 
the  !'nal  hcarin?.  the  Court  rejects  It.  this  is  sustaining  the  objection, 
and  the  party  objecting  cannot  eomplaln.     Id. 
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2(^  Cqmflict  ih  Byidbncb. —  Tb«  Judge  of  the  Coart  below,  who  hears  the 
oral  testimony,  and  observes  the  conduct  and  bearing  of  the  witnesses, 
is  best  able  to  pass  on  it  when  there  is  a  eonilict.  or  when  there  are  dis- 
crepancies and  inconsistencies,  and  the  appellate  Court  will  not  disturb 
his  finding.    Jd. 

21.  ADMISSION  or  Dbsd  in  Byidnncn. —  If,  in  ejectment,  there  Is  evidence  or 
the  former  possession  of  the  party  under  whom  the  defendant  claims, 
the  deed  of  such  party  is  admissible  on  behalf  o£  the  defendant.    Id. 

22.  JUDOMBNT  AGAINST  ExBCUTOR  AM  Btidbnci. — A  judgment  Obtained  by  a 
creditor  of  the  estate  against  an  executor  proves,  prima  fade,  the  In- 
debtedness of  the  testator  to  the  plaintilf,  as  against  the  grantees  of  the 
testator,  in  a  suit  in  equity  to  set  aside  the  conveyance  of  the  testator 
as  fraudulent.     J7iile  t.  Sherwood,  880. 

28.  OnvBiNO  Deed  in  Btidbncb. —  If  a  deed  of  a  tract  of  land  contains  a 
clause  excepting  from  its  operation  such  portions  of  the  tract  as  had 
previously  been  conveyed  by  the  grantor,  the  grantee,  m  ejectment  to  re- 
cover a  parcel  of  the  tract,  may  Introduce  it  in  evidence,  without 
previously  proving  that  the  premises  in  controversy  had  not  been  con- 
veyed by  the  grantor  when  the  deed  was  given.    Hagar  y.  Bpect,  406. 

24.  Etidbnce  or  Declarations. —  In  an  action  for  goods  sold,  when  the 
issue  made  Is,  whether  the  credit  was  given  to  the  defendant  who 
obtained  the  goods,  or  to  another  person,  the  declarations  of  the  vendor 
made  to  sucb  other  person,  after  the  transaction  has  been  compif^ted, 
and  some  time  has  elapsed,  are  not  a  part  of  the  ret  ge$iiB,  and  are  not 
admissible  In  evidence  on  behalf  of  the  plaintiff.  WMtnep  y.  Dwrk^n, 
462. 

28.  Btidbncb  that  Witness  is  a  Pbostitute. —  If  the  evidence  of  a  witness. 
Introduced  by  the  people  in  a  criminal  case,  shows  that  she  is  a  prosti- 
tute, the  defendant  is  not  injured  by  a  refusal  of  the  Court  to  allow  him 
to  prove  that  she  is  reputed  to  be  a  woman  of  that  character.  People  v. 
Beed,  653. 

26.  Copt  or  Writinq  as  Bvidbncb. —  If  a  copy  of  a  conveyance  is  admitted  In 
evidence,  without  an  objection  that  it  Is  not  the  best  evidence,  or  that 
the  loss  of  the  original  is  not  shown,  it  has  the  same  effect  as  evldencp 
that  the  original  would  have  had.    Reiorieh  v.  Golds  tone,  564. 

27.  Bvidbncb  or  Custom  amonq  Bbokbbs. —  In  an  action  brought  to  recover 
a  sum  of  money  alleged  to  be  due  as  the  first  payment  or  margin  on  n 
written  contract  for  the  sals  of  stock  by  a  member  of  a  Board  of  Brokerg. 
to  be  delivered  to  the  buyer  fai  thirty  days,  if  the  contract  acknowledges 
the  receipt  of  such  first  payment,  the  plaintiff  may  give  evidence  of 
what  the  custom  of  the  Board  of  Brokers  was  with  regard  to  maklog 
and  delivering  such  contracts,  for  the  purpose  of  accounting  for  the  de- 
livery of  the  contract  without  receiving  the  money.  Winane  v.  Hasaey, 
686. 

28.  Bbcbxpt  only  Prima  Facib  Evidence  or  Payment. —  A  receipt  In  a  brok- 
er's contract  for  the  sale  of  stock,  acknowledging  the  receipt  of  the  first 
payment  or  the  margin  on  the  contract,  Is  only  prima  facie  evidence  of 
the  payment  of  the  money,  and  may  be  explained  by  parol  testimony. 
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29.  Objigtiok  to  Tsstimont. — ^An  objection   to  tettiiiMMiy  fhoiild  ipeetfy 
the  groandfl  of  the  objection,     /d. 

Bee  CsiMXMAL  Law,  18 ;  Sols  Tradbb,  1 ;  Bills  of  BxcHAMoa,  8 ;  Fikdimq  qv 
Facts,  2 ;  Cbimisal  Law,  82,  88 ;  Nsw  Tbial,  11. 

BXCBPTION& 

1.  EzcBFTioirs  TO  Chabgb  of  Coubt  to  ths  Jmrr. —  The  Court  can  protect 
Itself  from  s  hasty  perusal  and  adoption  of  written  InstmctloDa  to  s  Jnrj 
asked  by  eounael,  by  a  rule  that  they  shall  be  submitted  to  coansel  on 
the  other  side,  and  be  settled  by  the  Court  befovs  argument,  and  there- 
fore an  exception  In  form  to  each  of  such  Instructions  Is  suiDcient:  but 
exceptions  to  an  oral  charge  ought  to  point  out  the  sp^Ac  portions  ex- 
cepted to,  and  be  made  at  the  time.  Robinton  ▼.  W.  P.  R,  R.  Co., 
400. 

See  Bill  of  Bzciftioms. 

BXBCUTION. 

L  VENDinoNi  Btponas. —  There  Is  a  distinction  between  cases  where  a 
venditioni  exponat  Is  Issued  for  the  sale  of  personal  property,  and  where 
It  Is  Issued  for  the  sale  of  land.  A  venditioni  Issued  In  the  former  ease 
must  go  to  the  ofDcer  who  made  the  seizure.    Clark  y.  8awyer,  133. 

IL  CouBT  MAT  Obdeb  Vexditioxi  EXPONAS  TO  IssuB. —  When  a  sheriff,  who 
levies  a  fieri  facias  on  land,  goes  out  of  office  before  having  sold,  the 
Court  may,  by  an  order,  direct  his  successor  to  sell  the  property  levied 
on,  and  a  venditioni  exponas  may  be  issued  to  such  successor,  and  he 
may  then  sell  and  execute  a  deed  to  the  purchaser.    Id. 

8.  To  WHOM  Venditioni  Exponas  is  to  Issqb. —  In  cases  where  a  sheriff 
who  has  received  a  fieri  facias,  and  made  a  levy  on  laud,  goes  out  of 
office  without  having  sold.  If  a  venditioni  emponas  Is  issued  for  the 
enforcement  of  the  Hen,  no  reason  Is  perceived  why  It  must  necessarily 
be  executed  by  the  retiring  Sheriff  who  made  the  levy,  and  not  by  his 
successor  in  office.    Id. 

See  Dbbos,  2,  8,  4. 

BXBCX7T0B. 
See  Bstatbs  of  Dbcbasbd  Pasaoim,  8;  9,  10. 

FEES. 

L  Sbbbifi's  Fbbs  fob  Kbbpino  Pbopebtt. — ^A  Sheriff  Is  not  entitled  to  keep- 
er's fees,  or  the  expense  of  feeding  stock  under  attachment,  unless  the 
Court  from  which  the  writ  Issues  certifies  that  the  charges  are  just  and 
reasonable.    OeU  t.  Btevens,  590. 

FENCE. 
See  Bjbctmbnt,  8. 

FINDING  OF  FACTS. 

I.  Implied  Finding. —  When  there  is  no  express  finding  upon  the  Ismie,  a 
finding  win  be  Implied  In  support  of  the  Judgment,  If  the  findings  were 


INDEX.  esi 


filed  befon  the  Code  of  CItII  Procedure  took  effect    frati  t.  ToomM, 


S.  OouBT  MAT  DI8BBQABD  Illbgal  Btidbnoi  RacKTnBD. —  If  lllegml  evidence  Is 
admitted  on  the  trial,  the  Court  doee  not  err  In  refusing  to  find  a  fact 
proved  by  eneh  trldence.    Butohingt  ▼.  OoMtle,  162. 

8.  Pbssumftion  as  to  Findino  ov  Facts. —  The  presumption  Is  that  all  the 
material  issues  were  found  in  faror  at  tfaa  party  who  recovers  a  judg- 
■Mbt    Eoword  ▼.  fhrookmorUm,  482. 

See  Jun,  d,  7,  8. 

rOBCIBLB  BNTBT  AHD  DBTAUmt 
1.   BVIDBNCB  OF  TtTLM  »  FKmClMiM  BXTR  AMD  DSTAIinnL —  iB  tS  aCtlOB   Of 

forcible  entry  and  detainer,  a  defendant  may  Introduce  evidence  ef  title 
In  himself,  not  for  the  purpose  of  establishing  or  trying  title,  but  for  the 
purpose  of  showing  that  his  entry,  if  wrongful,  was  not  made  with  a 
wrongful  Intent,  but  in  good  faith ;  and  If  he  does  so,  the  plaintiff  can- 
not, in  rebuttal.  Introduce  evldenco  showing  title  In  him.  Dennig  w. 
Wood,  861. 

8.  Umiawvul  Bmtbx  axd  DarAiKUL —  If  a  defendant,  In  an  action  of  forcible 
entry,  enters  upon  the  demanded  premises  In  good  faith,  under  claim 
and  color  of  title,  his  entry  is  not  unlawful  within  the  meaning  of  the 
Forcible  Entry  and  Detainer  Act    Id. 

%,  BavnasAL  or  Judqiodit  Df  UmiiAwfuii  DvrAxma. —  If  judgment  passes 
against  the  defendant  In  unlawful  detainer,  and  the  plaintiff  is  placed 
In  possession  of  the  premises,  and  the  defendant  appeals,  and  the  Judg- 
ment Is  reverted,  the  defendant  is  entitled  to  be  restored  to  the  posses- 
sion, even  If  the  pi«t"Hir  haa  rented  the  premises  to  a  tenant.  Pioo  t. 
Owyoa,  688. 

C  UxTLAWFUL  DTAiirtnii  A  ptTty  cauBOt  recover  possession  of  premises  un- 
der the  Act  allowing  an  action  of  unlawful  detainer  to  be  brought 
against  a  tenant  holding  over  or  failing  to  pay  rent,  unless  the  relation 
of  landlord  and  tanaat  ezSats  by  convention.    Id. 

fik  PAmnn  caxhov  MAnrcaiir  Uitlawful  Dbtaiicbb  aoaivst  CopABnrnB. —  If 
the  owner  of  a  hotel  leases  the  same,  and  then  enters  into  such  a  part- 
nership with  the  lessee  as  to  destroy  the  lease,  he  cannot  afterwards 
maintain  an  actloo  of  onlawfnl  detainer  against  lUa  partner  and  fonner 
tenant    id, 

FRANCHISa 
See  Wkaxf,  1« 

FRAUD. 

8*  F8Ain»0LBiiT  OoifVBTAMCB  BT  A  OospGBATioy.-^  If  tko  persoDs  taiterested 
In  one  railroad  corporation  form  a  new  one,  which  chooses  for  its  officers 
the  officers  of  the  old  corporation,  and  the  persons  owning  the  stock  of 
tlie  old  corporation  receive.  In  exchange  therefor,  stock  of  the  new,  and 
the  trustees  then  cause  the  property  of  the  old  corporation  to  be  con- 
veyed to  the  new,  the  conveyance  Is  a  fraud  upon  the  creditors  of  the 
old  corporation.    S.  P.  and  N.  P.  R.  R.  Ov.  v.  Bee,  398.  * 

Bee  Statutb  of  FBItms,  1;  Bquitt,  18,  16. 
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GOLD  COIN. 

GUARDIAN. 
Paxvqh  «o  Acmrn*  !• 


HIGHWAYS. 


HUSBAND  AND  WIVB. 

1.  iKnofWMmwTM  BT  HuBBAjiD  ON  WivB's  FaoFUETU — If  th«  Wife  tea  tta 
legal  title  m  of  her  eeiMLrate  estate,  the  holldlDf  of  fencee  and  other  aeti 
of  poeeeerion  done  by  her  hoaband  will  he  eonslderad  to  haTO  heca  doaa 
hy  him  ae  her  agent,  for  her  benefit,  and  In  anhordlwatino  to  her  title 
SiP0i»  T.  Duam^,  868. 

See  BjacnaifTt  Si 

INJUNCTION. 

1.  BMjoixfNo  Salb  iob  Tax. — ^An  injnnctloo  will  not  be  granted  to  reatxaln 
the  collection  of  a  tax  by  a  sale  of  the  real  estate  of  the  taxpayer.  OL  P. 
B.  B.  Co.  ▼.  Corcoran,  65. 

See  MOBTGAOSi,  IOl 

INSOLVENT  DEBTORS. 

1.  AssiGifBB  IB  IBSOLTBBCT. —  The  assignee  In  Insolrency  of  a  person  who 
applies  for  the  benefit  of  the  Act  of  May  4.  1862,  "  for  the  relief  of  In- 
solvent  debtors,  and  protection  of  creditors,**  becomes  vested  with  the 
title  to  all  the  Insolrent's  property,  from  and  after  the  surrender,  ercn 
If  It  Is  not  mentioned  In  the  schedule,  and  the  assignee  does  not  know 
of  Its  ezlatence  until  after  the  discharge.    Poehlmomi  t.  Kemmedif^  SOI. 

INSTRUCTIONS  TO  A  JURY. 

1.  IifSTRUcnoMa  to  a  Jubt. —  All  the  charge  of  a  Court  to  the  jury  most  be 
taken  together,  and  If  It  harmonizes  as  a  whole,  and  correetly 
presents  the  law,  a  new  trial  will  not  be  granted  because  a  separate  In- 
struction does  not  contain  all  the  conditions  which  ars  to  be  gathored 
from  the  entire  text.     People  t.  DoyeU,  86. 

8.  Statbmbnt  or  TxsTiifOHT,  IN  Cbabob  of  Judqb. —  If  the  Judge  In  hla 
charge  to  the  Jury  In  a  criminal  case,  undertakes  to  state  a  portion  of 
the  testimony,  the  safer  way  is  to  recite  the  language  of  the  witness  as 
taken  down  by  the  Reporter,  or  In  the  Judge's  notes;  but  when  the 
language  of  the  District  Judge  Is  In  substance  and  effect  a  repetttkNi  af 
tlis  testimony,  the  dafendant  cannot  complain.    JdL 

See  BzcBpnoBa,  L 

INSURANCE. 

V  Lot  iHBiTmAKCB  FOUCT. — ^A  life  Insurance  policy  which  proTMes  fsr  tto 
VSjBient  of  an  annnal  premium  on  the  81st  day  of  October,  dorlnf  tM 
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eoQtinuanee  of  the  policy,  or  for  the  payment  of  the  same,  with  the  eon- 
eent  of  the  company,  half  yearly,  or  quarter  yearly,  or  thrice  yearly  in 
advance,  oiie  third  of  which  may  be  endorsed  as  a  loan,  does  not.  if  the 
assured  elects,  with  the  consent  of  the  company,  to  make  payments 
thrice  yearly,  and  malces  the  first,  extend  him  credit  for  the  second  and 
third  payment.:  to  the  end  of  the  year.  He  mast  malce  the  second  and 
third  payments  when  they  fall  due.  Botoord  ▼.  Continental  Life  Insur- 
ance Co.,  220. 

t.  Idsm. —  A  clause  In  such  policy  that  the  company,  upon  proof  of  death,  shall 
pay  the  sum  Infmrcd,  **  any  balance  of  the  year's  premium  when  not 
all  paid  at  the  commencement  of  the  year,  or  any  IndehtedneM  to  the 
company  on  account  of  this  policy  being  first  deducted  therefrom," 
does  not  have  the  effect  of  extending  such  credit     Id. 

8.  tDEM. — ^The  company  Is  authorized  to  deduct  any  instalment  not  doe  at  the 
death,  but  is  not  compelled  to  pay  the  sum  Insured,  with  the  deduc- 
tion of  an  instalment  oyerdue  when  death  occurs,     /db 

INTERVENTION. 

1.  Effect  of  Nonsiht  wherk  rnEBi  la  an  iNTSBTRNTioif. — If  there  Is  an  In- 
tcrvenor  In  an  action  who  claims  an  interest  in  the  property  In  dispute, 
adverse  to  both  the  plaintiff  and  defendant,  and  the  plaintiff  answers  the 
Intervention,  raising  material  Issues,  his  right  to  be  beard  on  those 
issues  is  not  affected  by  a  nonsuit  granted  on  the  motion  of  the  defend- 
ants.    Pochlmann  t.  Kennedy,  201. 

S.  Nonsuit  of  Plaintiff  dois  not  Dismiss  Intebvxntion. —  If  theve  is  an 
Intervenor  who  claims  an  Interest  in  the  matter  In  dispute,  advbrse  to 
both  plaintiff  and  defendant,  and  they  answer  the  Intervention  raising 
material  Issues,  and,  on  motion  of  the  defendant,  the  Court  nonsuits  the 
plaintiff,  the  action  is  still  pending  as  to  the  Issues  raised  on  the  inter- 
yen  tion,  and  the  Court  should  proceed  and  try  them.  The  Intervention 
■honld  not  be  dismissed  on  the  ground  that  there  Is  no  action  pending. 
Id. 

t.  Motion  to  Dismiss  an  iNmygNTiON. — ^A  motion  to  dismiss  an  Interyen- 
tion,  like  a  motion  for  a  nonsuit,  should  point  the  attention  of  tiM 
Coort  and  of  the  opposite  counsel  to  the  precise  grounds  on  which  II  Is 
made.    Id. 

JUDGMBNT& 

V  Whsn  Pastt  mat  bi  DscLABm>  Bound  bt  a  Judombnt. —  If  judgment  to 
rendered  against  a  party  upon  several  promissory  notes  signed  by  hlm« 
and  one  of  the  notes  is  also  signed  by  two  other  persons  who  are  mads 
parties  defendant,  but  are  not  served  with  process  and  do  not  appear, 
such  other  persons  may  be  brought  Into  Court  to  show  cause  why  they 
should  not  be  bound  by  the  Judgment,  to  the  extent  of  the  note  which 
they  signed,  and  th^  may  be  declared  bound  by  it.  Bneaih  r.  Oriffln, 
488. 

S.  Pbksumftion  THAT  JuDGMBNT  IS  CORBBCT. — All  intendments,  consistent 
with  the  record  in  the  appellate  Court,  most  be  taken  In  support  ct  the 
judgment     Doyle  ▼.  FrankUm,  S87. 
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t.  UoTxoH  SO  YACAsn  SATUFAcmm  or  Jin»MBHT. —  WbcB  dM  attonMgr  tm 
a  party  enten  tatlsfactloii  of  a  Judgment  recovered  lij  bis  dlent  tor  a 
•nm  lea  than  the  amoont  of  the  judgment,  and  the  client  mores  to  have 
the  Mtlifactioii  Tacatad,  and  for  an  execution  to  lasoe,  and  the  teetlmoiiy 
li  conflicting  as  to  whether  the  attorney  had  authority  from  his  client  to 
enter  such  satisfaction,  and  the  Coprt  below  denies  the  motion,  the  80- 
preme  Court  will  not  dlstnrb  the  dedsloo  ot  the  Ooort  below.  FmUer 
T.  Baker,  682. 

i.  SATiBFAcnoir  ov  JoDOMBiiT  BT  AM  ATTOBmT. —  The  qucstloii  not  decided 
whether  an  attorney  at  law,  as  such,  has  power,  without  reed^lng  au- 
thority from  his  client,  to  enter  satisfaction  of  a  judgment  reeorered  1^ 
such  client,  upon  the  payment  of  a  less  snm  than  the  amoont  o<  the 
judgment,    /d. 

ft.  JuDGMBifT  nt  Gold  Oonr. —  If  the  complaint  alleges  that  the  eontraet  sued 
on  called  for  payment  in  gold  coin,  and  the  answer  admits  It;  the 
plaintiff,  if  he  recorers,  is  entitled  to  a  judgment  payable  In  gold  coin, 
and  the  verdict  of  the  jury  need  not  specify  the  kind  at  currency  or 
money  to  he  recovered.    Wktam$  t.  Hostey,  684. 

JUBISDICnON. 

1.  Tbansfbb  or  Rnooaoa  noic  Conars  or  Fibst  Ihstahcb. —  When,  in  1850. 
the  Records  of  the  Courts  of  First  Instance  tai  Caltfomla  weio  trtna- 
ferred  to  the  District  Courts,  the  latter  Court  possessed  as  plenary  power 
over  the  judgments  formerly  rendered  in  the  Courts  of  the  First  In- 
stance as  It  had  over  Its  6wn  judgments.    Olarh  T.  Sawver,  138. 

«.  AuTBOBiTT  or  Couasa  otsb  Paocniaw — District  Courts  have  jurisdiction 
to  make  all  necessary  orders  req;>eetlnir  process  Issued,  or  to  be  lasaed. 
on  their  judgments.    Id. 

8.  CoLLATSBAL  ATTACK  OH  Obdbb  or  CouBT. —  When  s  Court  makes  an  or- 
der, and  It  does  not  appear  on  the  face  of  the  record  that  the  Conrt  did 
not  have  jurisdiction  to  make  It,  it  will  be  presumed,  in  a  collateral 
attack,  that  the  parties  were  before  the  Court,  and  that  the  proper 
proceedings  were  had  to  authorise  the  Court  to  make  the  order.    IS. 

4.  JuBisDicTiow  or  D18TBICT  CouBT^ — If  the  complaint  avers  the  value  of 
the  property  in  controversy  to  be  more  than  three  hundred  dollars,  tka 
District  Court  has  jurisdiction,  though  the  judgment  recovered  la  for 
less  than  three  hundred  dollars.    Pennybecker  v.  ifcDoii^al,  160. 

Bee  Lands,  10;  BAXKaupTCx,  6;  Constitdtional  Law,  4,  6;  Watbb  Ook- 

MISBIOmBS,  1. 

JURY. 

1.  CHALLsyGB  TO  TRB  PANEL. — An  amended  challenge  to  the  panel  of  Jorora. 

is  a  substitute  for  the  original.    People  r.  Brovm,  253. 

2.  BviDBNCB  ON  Challbngb  TO  Panbl  or  JuBOBB. —  Ou  B  Challenge  to  the 

panel  of  jurors  in  a  criminal  case,  the  defendant  cannot  offer  his  am 
parte  aflSdavit  In  evidence  in  support  of  the  challenge.     On  such  ebal 
lenge  there  must  be  an  oral  examination  of  the  witnesses  in  open  Court 
where  they  may  be  cross-examined,    /d. 
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8.  IDIM. —  A  defendant  cannot,  by  Incorporating  bla  a*  parte  affldavlt  Into  hl« 
■tatement  of  the  sroimda  of  challenge  to  the  panel  of  jurors,  make  It 
erldence  of  the  facts  averred  in  the  atatement.    Id. 

4.  QuALiFiGAnoN  OF  JuBOB. —  A  poraon  la  not  dlaqnalifled  aa  a  jator  In  a 

caoae  becavae  he  haa  formed  an  opinion  from  what  he  haa  heard  concern- 
ing the  guilt  or  innocence  of  the  accuaed  which  It  woald  require  erldenca 
to  remove,  If  the  opinion  la  not  an  unqualified  one^  and  the  juror  la 
willing  to  give  the  accuaed  a  fair  triaL    Id, 

5.  IDBM. —  A  peraon  la  not  diaqualifled  from  being  a  juror  In  a  erlmlnal  caaa 

becauae  ha  la  unable,  when  queatloned,  to  define  the  word  **  qualified.** 
Id. 

6.  OiTicn  ov  Tbxal  Just. —  It  is  the  ofllce  of  a  trial  jury,  by  their  verdict,  to 

find  the  facta  la  lasue^  whether  general  or  apedaU  and  with  the  legal 
effect  of  thoae  facta  they  have  no  concern.  FiUtpctriok  v.  HimmeUnaim^ 
088. 

7.  DiasKiT  or  Jubob  fbom  Vbboict. —  Although  a  juror  may,  at  the  laat 

moment,  dlaaent  from  a  verdict  rendered,  yet  that  dliaent  must  be 
founded  on  the  question  of  fact  presented  by  the  verdict*  and  not  upon 
Information  received  from  the  Court,  aa  to  what  la  the  legal  effect  of 
the  verdict  aa  found.    Id. 

t,  Vbbdict  of  Jdbt. —  If  the  jury  have  special  laanca  submitted  to  them,  and 
find  on  theae  issues,  and  alao  find  a  general  verdict  for  the  plaintiff,  and 
when  tho  verdict  Is  read,  the  Court  declarea  that  on  the  flndinga  tha  do- 
fendant  mnat  have  judgment,  and  aona  of  the  jury  then  dissent  from 
the  special  verdict,  and  the  Court  sends  them  out  for  further  dellbersr 
tion,  and  they  then  return  with  general  verdict,  but  are  unable  to  agree 
on  the  epedal  verdict;  the  Court  ahoold  not  accept  the  general  vaidloL 
Id. 

See  Cbimival  Law,  89. 

LANDLORD  AND  TENANT. 

1,  Aovbbsb  ruHSBsaiow  bt  a  Tbnant. —  The  tenant  cannot,  during  the  term 
of  a  lease,  hold  adverae  possession  against  the  landlord  by  the  mere  In- 
tention ao  to  hold,  and  without  the  doing  of  aome  act  which  wooM 
amount  to  adverse  possession  by  a  tenant  who  entera  under  a  leaai^ 
Abbey  ffoflMttentf  AWn  v.  wmard,  614. 

LANDS. 

1.  ClBTincAm  OF  PuBCHAsn  OF  Statb  LAKDfl.— The  Act  of  March  88, 

1868,  which  provides  that  State  certificates  of  pnrchaae  of  land  shall  bo 
received  aa  prisio  fsde  evidence  of  title,  appllea  to  all  certiflcatea  of 
purchase  Issued  after  the  Act  took  effect,  whether  Issued  upon  a  location 
made  before  or  after  the  passage  of  the  Act.     Toung  v.  Bhinn,  26. 

2.  IDBM. —  A  certificate  of  purchase  of  land,  lasued  by  the  Register  of  Stato 

Lands  before  the  land  haa  been  surveyed  by  the  United  Statea,  la  void. 
Id. 

8.  CoNTBST  TO  PUBCHASB  PUBLIC  LAND. — When  two  parties  have  each  an 

equal  right  to  acquire  public  land,  the  one  by  location  and  purchase  from 
the  State,  and  the  other  by  locating  aa  n  homestead  under  the  lawa  of 
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the  United  Statei,  the  p«rtj  who  lint  eommenees  bti  procccdingi  t» 
acquire  the  tiUe  has  the  better  rlffht.    Id, 

4.  BJacnoiNT  on  Statb  CBBTmcAn  of  Pubchabb. —  The  holder  of  a  State 

eertiflcate  of  porehaaa  of  public  land,  listed  orer  t»  die  State,  eas  re> 
cover  In  ^ectment,  aa  against  one  who  filed  a  homestead  claim  on  the 
same  In  the  mated  States  Land  Office,  aXter  the  holder  ot  the  eertiflcate 
located  It    Id. 

5.  Powna  or  Statb  ons  UirmD  Statbs  Lands. —  The  Legislature  of  this 

State  cannot  authorise  parties  who  hSTe  placed  Improrements,  which 
have  become  a  part  of  the  realty,  mi  pnbllc  lands  of  the  United  States, 
to  remove  the  same  after  the  lands  hSTe  become  private  property. 
P0nnyteck9r  t.  MeDomgal,  161. 

S.  BciLDiNGS  Axn>  Fmrcaa  ok  Public  Lands. —  If  Imildings  and  fences,  which 
are  erected  on  pnbllc  lands  of  the  United  Statea,  arc  not  attached  to  the 
soil,  and  are  not  a  part  of  the  realty,  the  United  States  has  no  interest 
In  them,  and  they  do  not  paas  to  a  purchaser  from  the  United  States. 
and  the  person  who  constructed  them  has  a  right  to  remove  them  after 
a  patent  haa  Issued  to  the  purchaser.    Id, 

T.   WhNN  DBCZ8I0N8  OP  LAND  OmOBS  MAT  BB  GOBSBCnD  BT  COUKTS. —  In 

the  absence  of  fraud  or  Imposition,  the  decision  by  the  Registers  and 
Becelvers  of  the  United  States  Land  Office,  of  controverted  qnestl<»s  of 
fact  which  they  have  Jurisdiction  to  pass  on,  will  not  be  reviewed  by  the 
Courts ;  but  an  error  committed  by  those  officers  In  a  matter  of  law  maj 
be  corrected,  and  the  proper  relief  granted  by  the  Courta.  Hett  v.  Dn 
Unger,  840. 

8.  Sblbction  of  SncxKABT  Land  bt  ths  Sxatb. —  The  selection  by  tbe 
State  of  public  land  as  a  portion  of  the  seventy-two  sections  granted  to 
the  State  for  the  use  of  a  seminary  of  learning,  even  If  approved  by  tht- 
Re^ster  and  Receiver  of  the  Local  Land  Office,  does  not  confer  a  tltu* 
on  the  State  until  the  selection  Is  approved  by  the  Secretary  of  the 
Interior,  and  the  plaintiff  must  prove  luch  approval.  Buhne  v.  ChiMm^  467. 

f.  Sblbction  of  Statb  Land  undbb  Act  of  July  28,  1866. —  Land  Belecte<3 
by  the  State  prior  to  July  28,  1866,  aa  a  portion  of  the  grants  of  public 
land  made  by  Congress,  does  not  become  the  property  of  the  State  under 
the  curative  Act  of  Congress  of  July  28,  1866,  until  the  selection  has 
been  certified  over  to  the  State  by  the  Commissioner  of  the  General 
Land  Office.    /A 

10.  Rbfbbbncb  of  Land  Oontsst  t6  Distbict  Coobt  fob  Tbial. — ^If  an  ap- 
plication Is  made  to  the  Register  of  the  State  Land  Office  to  purdiase 
land,  and  a  protest  Is  filed  on  the  ground  that  the  State  has  no  title, 
and  that  the  title  Is  In  the  protestant  and  that  he  has  the  better  right 
to  purchase,  and  a  contest  arises  before  the  State  Register,  which  he 
refers  to  the  District  Court  for  trial,  and  an  action  la  commenced  In  the 
District  Court,  It  has  jurisdiction  to  determtaie  the  question  wheOier  the 
State  has  title  to  the  land.     Thompson  v.  True,  602. 

11.  Titlb  of  Statu  to  Sixtbbnth  and  Thirtt-Sizth  Srctions. —  An  Act  of 
Congress,  passed  after  March  8,  1858,  permitting  the  purchasers  from 
the  daimnnt  of  a  rejected  Mexican  grant,  to  enter  the  land  incladed 
within  the  boundaries  of  the  grcnt ;  at  one  dollar  and  twanty-five  cents 
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per  acre,  does  not  dlyest  the  State  of  its  title  to  the  aizteenth  and  thirty- 
■Izth  ■eetions  within  the  grant;  and  a  patent  iaaued  bj  the  United 
States  under  nid  Act,  to  one  of  said  parchasers.  of  a  sixteenth  or 
tliirty-sizth  seetioii,  does  not  conyej  the  title.    Id, 

IS.  Patbmt  vo  Land  ih  tbm  Suscol  Ranch. —  Aithoiigh  the  Act  of  Congress 
granting  the  right  to  purchasers  from  Vallejo,  of  land  on  the  so-called 
Bnscol  Bancli,  to  pordiase  from  the  United  States,  does  not  expressly 
provide  for  a  patent  to  issue  to  the  purchaser ;  still  a  patent  must  Issue, 
as  the  usual  mode  of  transmitting  the  legal  title.  The  patent  Issued  by 
the  United  States  to  a  purchaser  of  land  which  was  a  part  of  the  so- 
ealled  Suscol  Ranch*  cannot  be  attacked  by  a  private  person  on  the 
ground  that  the  patentee  had  not  the  requisite  possession  to  entitle  him 
lo  purchase  under  the  Suscol  Act»  unless  such  person  connects  hlmselt 
with  the  title  to  the  land.    Id. 

See  BjacTMSMT,  1,  %Z;  Contracts,  S,  4 ;  Bstofpil,  1 ;  PuhBMPnoji,  1«  2 ; 

CONTBTAXfCnS,  2. 

LAW  OF  A  CASB. 

1.  Ths  Law  or  a  CAsa.-— A  decision  rendered  in  the  Supreme  Court  upon 
facts  appearing  in  the  record,  in  which  the  legal  effect  of  these  factB  Is 
declared,  is  In  all  subsequent  proceedings  in  the  case,  and  so  long  as 
the  fneta  appear  without  material  qoallflcatlon,  a  final  adjudication  of 
the  rights  of  the  parties,  from  which  the  Court  cannot  depart,  nor  the 
parties  relieTs  themselves.    Jaffe  y.  Bkae,  541. 

S.  Law  of  a  Cass. —  When  the  Supreme  Court  has  settled  the  law  of  a  casp. 
the  Court  below  has  no  right  to  assume  tliat  the  law  is  otherwise  than 
as  settled,  because  of  statements  in  affldSTlts  filed  in  the  Court  below. 
that  the  party  In  whose  favor  the  law  was  settled,  claims  that  It  Is 
•tharwise.    Pieo  t.  Ou^a$,  089. 

LEGAL   TENDBB   NOTBS. 
Sea  BiLU  w  BzcBANon,  2,  8,  4,  5;  Nnw  Tkal^  «• 

LBQISLATIYB  POWB& 
See  Lands,  B,  ib 

UCBNSB8. 

Bee  Constitutional  Law,  IX 

LIBN8. 

t.  LtKts  or  MncBANica  and  Matirial  Mmn . — There  H  no  constftntlottal  ob- 
jection to  a  statute  securing  a  lien  to  material  men,  who,  at  the  instance 
of  a  contractor,  furnish  him  with  materials  which  are  used  in  the  con- 
struction of  the  building,  provided  the  aggregate  liens  do  not  exceed 
the  contract  price,  as  fixed  by  the  owner  and  contractor.  WhUHer  v. 
Wllbtff,  175. 

%  Iran. —  If  the  statute  gives  the  material  man  a  lien  on  the  building  for 
■atsrials  furnished  by  him  to  a  contractor  who  contracta  with  the  owner. 
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th«  contnctor  and  owner  cannot  deprlTe  the  material  nan  of  hla  Uan. 
hj  a  danae  In  the  eontraet*  by  which  the  contractor  agrees  to  faulemnU^ 
the  owner  agalnat  any  Uens  taken  hy  peraona  fomlahtaig  aatertala  to  be 
oaed  In  constmctinf  the  bolldlng.    Jd. 

8.  louc— If  the  material  man  obtalna  Jndsment  agalnat  the  owner,  and 
agalnat  the  property,  the' owner  may  deduct  the  amount  of  the  JodgOMit 
from  any  sum  dae  the  contractor,  on  the  contract  price.    /& 

4.  Lmr  of  Sub-contbactob.— The  lien  of  a  anb-cootractor,  under  the  Act 
of  March  80,  1868,  "for  aecuring  Uena  of  mechanlca  and  others,**  does 
not  depend  on,  and  la  not  suspended  until  the  completion  of  the  building. 
Quote  T.  JToon,  478. 

B.  DnFBNsn  of  Owneb  agaxkst  Lnif  claxmsd  bt  Bub-comtbactob. —  If,  In 
an  action  by  a  sub-contractor  to  enforce  a  Hen  on  a  building.  In  A  caae 
where  the  contractor  abandoned  the  contract  before  the  building  waa 
completed,  the  owner  relies  for  a  defense  on  a  clause  In  his  contract 
with  the  contractor,  which  provides,  "that  should  said  contractor  re- 
fuse or  neglect  to  supply  a  sufficiency  of  materials,  the  owner  shall  hSTC 
the  power  to  provide  materials  and  workmen,  after  three  days*  notice  In 
writing  being  given  to  finish  the  said  works,  and  the  expense  will  be 
deducted  from  the  amount  of  the  contract,**  he  most  aver,  in  his  answer, 
that  the  contractor  neglected  to  supply  a  sufficiency  of  materials,  and 
was  notified  In  writing  to  proceed  with  the  work  in  three  days,  or  that 
the  owner  would  complete  the  house  himself.    Id, 

«.  loBM. —  If,  In  such  caae,  the  owner  relies  on  the  fact  that  the  som  ha 
has  paid  the  contractor  before  he  abandoned  the  work,  and  the  coat  of 
completing  the  building,  amounta  to  mora  than  the  contract  prlee^  iM 
must  aver.  In  hla  answer,  that  the  sum  paid  the  contractor  waa  due  when 
It  waa  paid,  and  that  the  aggregate  of  Uens  sought  to  be  foreclosed 
exceed  the  amount  which  was  to  be  paid  the  contractor,  and  that  the  snma 
paid  out  by  him  after  the  abandonment  by  the  contractor,  wen  paid  to 
•    complete  the  building  according  to  the  terms  of  the  contract.    Id. 

7.  CoKSTirunoNALXTT  OF  LiBN  LAW. —  The  Act  of  1868,  for  aecuring  llcna  a< 

mechanics  and  others,  does  not,  becaoae  It  falls  to  give  to  laboren  other 
than  those  working  on  mining  clalma,  a  Hen,  violate  the  prorlaloB  hi 
the  Constitution,  "all  laws  of  a  general  natnra  shaU  ha?a  •  uniform 
operation.**    Id, 

8.  Action  to  bnfobcb  Mbchakxcb'  Lxbn. —  A  mechanic.  In  an  action  to  co- 

force  a  Hen  for  work  and  material  on  a  building,  may  unite  a  cause  of 
action  for  work  and  material  furnished  a  contractor,  with  a  cauae  of  ae* 
tlon  for  work  and  material  furnished  at  the  request  of  the  owner.    Id, 

UMITATIOM  OF  ACTIONS. 
1.  Advisbsb  PossBSBioir  OF  Land. —  An  adverse  possession  of  land  which 


will  bar  an  action  to  recover  possession  of  It,  under  the  Statute  of  lim- 
itations, is  a  possession  merely  tiostUe  to  the  particular  dalm  of  tho 
other  party  In  the  action,  to  which  It  la  opposed  In  proof.  Jfolfoiiot  t. 
O^SulHvan,  7. 

Idem. —  Such  possession  does  not  lose  Its  character  aa  adverse,  becauaa 
it  Is  in  subordination  to  the  title  of  the  paramount  proprietor,  mliSB 
the  other  party  deraigns  hla  claim  from  such  paramount  proprtacor.    Id, 
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t.  Limitation  or  Actions. —  A  person  In  the  mere  naked  poraesslon  of 
Pueblo  land  in  San  Frandflco,  and  whose  claim  is  not  connected  with  the 
title  of  the  clt7»  and  who  was  ousted  In  1861  by  a  party  who  thence  held 
adyersely  to  him,  cannot  insist  that  such  party  shall  be  deprived  of  the 
benefit  of  the  Statute  of  Limitations,  because  holding  In  subordination 
to  the  title  of  the  city.    Id. 

4.  Statutb   of   Limitations. —  The    Statute   of   Limitations   did   not   eom* 

mence  running  against  the  dty  of  San  Francisco,  with  reference  to  tha 
Pueblo  lands  confirmed  to  it  by  the  decree  of  the  Circuit  Court  of  the 
United  States,  May  18,  1865,  until  the  passage  of  the  Act  of  Congress 
of  March  8,  1866,  quieting  the  title  of  the  city  to  said  lands,     /d. 

5.  Transcbipt  on  Appeal. —  The  party  appealing,  when  he  relies  on  the 

Statute  of  Limitations,  should  see  that  the  transcript  shows  when  the 
action  was  commenced.     Fratt  ▼.  Toomes,  28. 

6l  Limitation  ov  Actions. —  The  Statute  of  Limitations  in  relation  to  land 
claimed  under  a  Mexican  grant  which  requires  confirmation  does  not 
commence  running  untU  a  patent  is  issued  by  the  United  States. 
Eagar  t.  Bpect,  406. 

T.  IDBM. —  A  possession,  in  order  to  confer  a  title  to  land  under  the  Statute 
of  Limitations,  must  be  continuous  for  the  full  period  of  five  years,    /d. 

Ik  Lbasb  iNTEitBDPTS  Adyvkse  Possbssion. —  The  taking  of  a  lease  by  one  in 
mdrerse  possession,  interrupts  the  running  of  the  Statute  of  Limitations, 
•nd  any  subsequent  adverse  possession  cannot  be  added  to  the  time 
which  had  run  prior  to  the  lease.  AWiey  Homestead  JisaooiaUcn  t. 
WUUurd,  614. 

LIQUORS. 
See  CoNsnTOTiONAL  Law,  18. 

MANDAMUS. 

1.  Motion  fob  Jodgmbnt  in  MIndamds  Casb.— >A  motion  by  the  applicant 
for  a  writ  of  nandamuSv  that  the  writ  issue  notwithstanding  the  Bat- 
ters alleged  In  the  defendant's  answer,  amounts  to  a  general  demurrer 
to  the  answer.     TFord  t.  Flood,  36. 

8.  Bbtubal  to  Pbbpobm  a  Duty. —  The  general  rule  that  if  a  party  whose 
duty  It  is  to  perform  some  act,  bases  his  refusal  to  perform  It  on  some 
defect  in  the  proceedings  of  his  adversary,  he  will  not  afterwards  be 
permitted  to  allege  a  new  or  additional  defect,  does  not  apply  to  ofllcers 
whose  duties  are  governed  by  law.    Id. 

t.  Admission  or  Child  into  Public  Schools. —  If  the  principal  of  a  public 
graded  school  refuses  to  receive  a  child  Into  the  school  for  a  reason 
which  is  not  good  1b  law,  but  there  is  a  good  legal  reason  for  the  re- 
fusal, the  principal,  on  mandamus  to  compel  him  to  admit  such  child, 
will  not  be  precluded  from  relying  on  the  true  reason  why  the  ehild 
should  have  been  refused  admittance.    Id, 

C  Idbm. —  A  principal  of  a  public  graded  school  may  refuse  a  child  admis- 
sion as  a  scholar,  provided  such  child  haa  not  sufficient  education  to 
enter  the  lowest  grade  of  such  school.    Id. 
Vol.  XLVIIl.— 44.       -^ 
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lOBBQBIB. 

HBXICAN  GBAMTtlL 
See  Osioppiz^  1, 

lONINO  STOCKS. 
Ste  SxocKB,  1,  ^  S. 

MONET. 
8m  Naw  Trial,  S. 

MOBTOAOBS. 

L  iBmoBCBMBMT  QT  MoBTOAOB. —  The  persos  who  conT«ji  land  npon  an  nn- 
lawful  condition  luhMquent,  and  then  parchasea  It  back,  and  executes  a 
mortgage  for  the  parchase-money,  cannot  reslet  the  enforcement  of  the 
mortgage  on  the  ground  that  the  condition  aubaequent  waa  agalnat  pub- 
lic policy,  or  that  there  waa  a  want  of  conalderatlon.  Fatteraon  v. 
Doniter,  860. 

8.  CouNSBL  FiM  Fos  FoBSCLoaiiro  MoBTOAGB. —  A  etlpulatlon  In  a  mort- 
gage, allowing  connoel  fees  for  a  foreclosure,  does  not  entitle  the  plain- 
tiff to  counsel  fees  unless  he  pays  them,  or  at  least  has  become  liable  for 
them.  The  plaintiff  cannot,  under  such  stipulation,  reooTsr  counsel  fees 
for  foreclosing  his  own  mortgage.    Id, 

8.  HoBTGAGB  OM  PUBLIC  Lakd. —  If  a  persoB  Is  residing  on  public  land  sub- 
ject to  preemption,  and  executes  a  mortgage  thereon,  and  then  sells  the 
land  to  another,  who  takes  possession  and  afterwards  pre&npts  the  land 
and  obtains  a  title  from  the  United  States,  the  mortgage  cannot  be  en- 
forced against  the  title  thus  acquired  from  the  United  States,  because  the 
preimptor  does  not  deralgn  his  title  from  the  United  Statea  through 
the  person  who  executed  the  mortgage.    BuU  t.  Bhaw,  45S. 

4.  IfoBTQAOB  IB  Fbb. —  A  mortgage  In  fee  Is,  for  the  purposes  of  the  statute 
which  provides  that  If  any  person  shall  convey  any  real  estate  by  eon- 
Teyance,  purporting  to  con-vey  the  same  In  fee  simple,  an  estate  subse- 
quently acquired  by  the  grantor  shall  pass  to  tbs  grantsa^  a  eonTsyance 
In  fee.     Vatt^io  Land  OommUsionera  v.  Viera,  572. 

8.  Dbcbbb  Ebvobcino  IfOBTOAGB. —  When  the  mortgage  conreys  the  estate  lo 
foe  simple  absolute,  a  decree  enforcing  the  same  Is,  In  effect,  a  decree 
that  the  estate  vested  In  the  mortgagor  at  the  date  of  the  mortgage,  as 
well  as  that  which  tfhall  at  any  time  oome  to  him,  be  sold,  and  the 
Sheriff's  deed  to  the  purchaser  operates  to  tranafar  to  such  purchaser 
the  estate  so  directed  to  be  sold.    Id. 

%,  Sbbbivf'8  Dbbd  on  Mobtoagb  Salb. — ^The  rule  that  a  Sheriff's  deed,  de- 
livered upon  execution  sale,  transfera  to  the  grantee  only  such  estate  aa, 
at  the  time  of  sale,  was  held  by  the  defendant  In  the  axeeatiaB.  has  no 
application  to  a  Sherura  deed  made  onder  a  deeraa  «ifocclBK  8 
gage  in  tm.    Id. 
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7.  Estoppel  bt  Mortgagb. — A  mortgagor,  who  mortgages  In  fee,  Is  estopped 
from  cleoytng  that  the  estate  mortgaged  was  other  or  leas  than  an  estate 
In  fee  simple.    I  A. 

8.  Merqbb  of  MoBTGAGn  IN  Dbcbbb. — ^A  mortgage,  although  In  some  sense 

merged  In  the  decree,  remains  a  muniment  of  the  title  which  passes  to 
the  purchaser  at  the  mortgage  aalc,  to  be  looked  to,  not  only  for  the  pur- 
pose of  ascertaining  the  time  at  which  the  mortgage  Hen  attached,  hut 
also  On  the  absence  of  express  directions  In  the  decree  limiting  the 
estate  to  be  sold,)  the  estate  conveyed  by  way  of  mortgage.     Id, 

9.  Bali  of  Mobtoaobd  Pbopbbtt. —  If  a  mortgage  Is  recoried.  Its  Hen  Is  not 

affected  by  sales  of  the  mortgaged  property  made  by  the  mortgagor  pend- 
ing proceedings  to  foreclose  It.    Breon  r.  BtreliU,  640. 

10.  Bnjoinino  Salb  or  Mostoagbd  Pbopbrtt. —  An  Injunction  should  not  be 
granted  to  restrain  the  mortgagor  from  selling  the  mortgaged  property 
pending  proceedings  to  foreclose   a  mortgage.     Id, 

Bee  Dbfbabaxoi,  1, 

MUNICIPAL  COBPORATIONa 

!•  LtABiUTT  OF  CiTT  FOB  Nbouobncb  OF  ▲  Btbbbt  Contractov. —  When 
the  Act  Incorporating  a  dty  requires  sewers  to  be  constructed  under 
eontracts  to  be  let  by  the  dty,  the  eontraetpr,  in  performing  the  work,  is 
not  the  agent  or  servant  of  the  city;  and  any  negligence  in  performing 
the  work  is  his  negligence,  and  the  dty  Is  not  liable  for  Injuries  sas- 
tmlned  through  his  negligence.    CHah  t.  Bacramemto,  21S. 

Si  XiiABiLTrz  OF  CiTT  FOB  Damagbb. —  WhsB  the  charter  of  a  dty  requires 
work  In  improving  streets  to  be  done  by  eontract,  or  by  the  owners  of 
adjacent  Iota,  the  dty  Is  not  liable  for  damages  sustained  by  reason  of 
the  negligence  of  the  contractor,  or  owners  of  adjacent  loti^  Ift  psrtonn- 
tag  sock  work.    JCrMiee  t.  Bacramento,  221* 

See  BfiiMUiCB,  0,  C 
RBW  TBIAL8. 


1.  Tbbdict  against  BTIDBCC& — ^A  Terdlct  will  B«t  ha  set  aside  u  eontrary 
to  the  evidence,  where  there  were  but  two  parties  to  the  transaction, 
and  one  of  them  Is  dead,  and  the  survivor,  the  only  witness,  is  con- 
tradicted on  other  natters,  and  doea  not  testify  ^odtlTely  as  to  the 
existence  ef  the  fact  on  which  the  Jury  found.    Thompsom  t.  ToUtnd,  90. 

S.  An  Ann inibtbatob  a  Pubchasbb  a*  bib  own  Saul —  Case  stated  where 
the  evidence  shows  that  an  administrator,  through  another  person,  was 
the  purchaser  at  the  sale  of  the  tntestate'a  land,  made  by  himself,  and 
where  the  flndhig  ef  the  Conrt  below,  that  the  administrator  waa  not  the 
real  purchaser.  Is  set  aside  as  being  not  matalned  by  tha  aTldance. 
Oitmrtro  f.  Batterk^,  118. 

t.  Bffbc*  of  Stipulation  bt  Attobnbtb. —  '.f  counsel  stipulate  la  open 
Cmirt,  that  the  jury  may  assess  damages  ta  currency  If  they  find  for  the 
plaintiff,  they  are  Mtopped  from  raising  a.  ohJectloB  to  the  verdict  on 
that  groimd.     Drryfou*  v.  Adarn^,  181. 
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4.  Nbw  Tbial.— The  defendant  wbo  applies  for  a  new  trial  after  a  rerdlct 
assessing  damages  against  him,  cannot  eomplaln  that  the  Court  required 
the  plaintiff  to  remit  a  portion  of  the  damages  as  a  eondltloii  on  which 
a  new  trial  would  be  denied.     Id. 

Sk  BacoBM  MUST  SHOW  Bbbob. —  If  a  party  objects  to  the  Introduction  of  a 
deed  In  eyldence  because  neither  the  deed  nor  the  notary's  eertiflcate 
appeared  erer  to  have  been  sealed,  and  the  objection  Is  oyerruledt  he 
must  make  It  appear  by  the  record,  not  only  that  they  bore  no  seal  when 
exhibited,  but  that  they  were  not  sealed  when  executed;  for  seals  may 
have  been  placed  on  them,  but  become  detached.    Olark  ▼.  Sawyer,  183. 

0.  Brbob. —  He  who  alleges  error  must  make  It  clearly,  appear.    Id. 

T.  Eyidencb  or  a  DcrscTiTn  Anbweb  mdst  bb  Objectbo  to. —  If,  In  an 
action  against  a  Sheriff  for  damages  for  taking  goods,  by  rlrtue  of  an 
attachment,  from  a  vendor  of  the  defendant  In  the  attachmGnt  suit,  the 
Sheriff  relies  on  fraud  In  the  sale,  but  In  his  answer  does  not  distinctly 
aver  the  facts  constituting  the  fraad,  and  the  answer  is  not  demurred 
to,  nor  Is  evidence  of  the  fraud  objected  to  on  the  trial,  a  judgment  for 
the  plaintiff  will  not  be  disturbed,  for  it  Is  too  late  to  raise  an  objection 
to  the  evldenoe  for  the  first  time  la  the  Supreme  Court.  Hutching*  t. 
Cattle,  152. 

8.  JuDQUEXT  NOT  Reybbsbd  FOB  Bbbob  WHICH  D0B8  NO  Habm. —  When  the 
Court  falls  to  And  on  a  material  Issue,  and  the  findings  are  excepted  to 
for  that  reason,  the  judgment  will  not  be  rerersed  if  the  finding  most 
have  been  adyerse  to  the  appellant.    Id. 

9.  fiEYXBW  or  E^riDBNCB  IN  Cbiminal  Cabb. —  The  Supreme  Court  will  not 
disturb  a  judgment  In  a  criminal  case  on  the  ground  that  the  evidence 
was  Insufflcient  to  justify  the  verdict,  unless  there  Is  either  a  total  de- 
ficiency of  evidence,  or  It  preponderates  so  greatly  against  the  verdict  as 
to  render  it  clear  that  the  jury  must  have  acted  under  the  Infloenoe  of 
passion  or  prejudice.    People  ▼.  Manning,  S6fi. 

10.  Objection  to  ^obbbd  Statbmbnt  or  Factb. —  If  the  parties  agree  apon 
the  facts,  subject  to  all  legal  objectlonB,  and  the  agreed  atatemcnt  of 
facts  Is  admitted  in  evidence  without  objection,  neither  party  can  raise 
the  point  In  the  Supreme  Court,  that  some  of  the  admitted  facts  were 
not  admissible  In  evidence  under  the  pleadings.    Heaa  ▼.  Bolingerg  S49. 

11.  JuDOMBNT  ON  AoBBBD  Statbmbnt  OF  Factb. —  If  the  defendant  In  eject- 
ment sets  up  In  his  answer,  that  the  plaintiff  obtained  a  patent  for  the 
land  as  a  preCmptloner,  and  that  the  defendant  was  entitled  to  pre- 
empt It,  and  that  the  plaintiff  holds  the  legal  title  In  trust,  but  does  not 
aver  the  facts  showing  his  right  to  preempt,  and  the  parties  agree  on  a 
statement  of  facts  which  entitle  the  defendant  to  a  judgment,  thO' 
judgment  In  his  favor  will  not  be  reversed,  because  the  answer  waa  de- 
fective In  not  stating  such  facts.    Id, 

12.  Erbob  which  D0B8  NO  Habu. —  If  the  Court,  in  Its  charge  to  the  jury, 
lays  down  an  erroneous  principle  of  law,  based  on  a  supposed  fact  In  the 
case  which  was  not  proved,  and  which  the  jury  could  not  have  found, 
the  other  party  Is  not  Injured  by  the  Instruction,  and  a  new  trial  will 
not  be  granted.    Robineon  v.  IT.  P.  B.  R.  Co.,  409. 

18.  An  Bbbob  which  dobs  no  Habm. —  A  judgment  will  not  be  disturbed  on 
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aceount  of  error  In  the  admission  of  testimony,  If  the  testimony  ad- 
mitted does  no  harm.    Baidiotn  ▼.  Bamhelmer,  483. 

14.  Instbcctions  Rbtusbd. —  If  the  evidence  does  not  appear  In  the  tran- 
script, the  applicability  of  InstmctSons  asked  and  refused,  cannot  bt 
considered  on  appeal,    /d. 

1ft.  Grantimo  Nbw  Trial. —  The  Supreme  Court  will  not  Interfere  with  the 
action  of  the  Court  below  in  granting  or  refusing  a  new  trial,  when 
there  la  a  substantial  conflict  In  the  evidence,  and  the  circumstance  that, 
Intermediate  the  trial  and  the  determination  of  the  motion  for  a  new 
trial,  a  change  In  the  Incumbency  of  the  bench  In  the  Court  below  had 
occurred,  makes  no  dUference  In  the  application  of  the  rule.  Alischul  y. 
Doyle,  585. 

18.  Imu. — ^When  a  new  trial  is  asked  for  on  several  grounds,  and  It  Is  granted, 
and  the  record  does  not  show  for  which  one  of  the  reasons  ft  was 
granted,  the  order  granting  the  new  trial  will  not  be  reversed,  if  It  may 
have  been  properly  granted  for  any  one  of  the  reasons  assigned,    id, 

17.  RuLi  WH9N  TBSTiMOirT  CONSISTS  OF  DspOSiTiONS. —  When  the  testimony 
in  the  Court  below  is  In  the  form  of  depositions,  the  Supreme  Court,  on 
appeal,  will  re-examine  It,  and  is  not  bound  by  the  rule  which  forblda 
disturbing  a  Judgment  where  there  ia  a  conflict  in  the  evidence.  Lander 
▼.  Beers,  546. 

JS.  Bfecitication  or  Bbabons  vob  Nbw  Trial. —  If  the  defendant  In  eject- 
ment moves  for  a  new  trial,  and  relies  on  the  point  that  he  was  entitled 
to  recover  upon  his  evidence  of  adverse  possession,  he  must  Include  it 
in  his  specification  of  reasons  why  a  new  trial  should  be  granted. 
Ahhey  Homestead  Association  v.  Willard,  614. 

i9,  MonoN  FOR  Nbw  Trial. —  When  the  notice  of  a  motion  for  a  new  trial 
was  served  in  1872,  the  proceedings  upon  the  motion  must  be  determined 
by  the  Practice  Act  then  In  force,  and  not  by  the  Code  of  Civil  Pro- 
cedure.   Macy  V.  Daviia,  646. 

20.  MOTioir  TO  Dismiss  Motion  for  a  Nnw  Trial. —  If  the  Court  below  does 
not  decide  a  motion  to  dismiss  a  motion  for  a  new  trial,  the  appellate 
Court  cannot  consider  the  question.     Id. 

21.  IDBM. —  If  no  appeal  Is  taken  from  an  order  refusing  to  dismiss  a  motion 
for  a  new  trial,  the  appellate  Court  cannot  review  the  order.    Id, 

22.  IDBM. —  If  the  record  on  appeal  does  not  contain  any  facts  In  support  of  a 
motion  to  dismiss  a  motion  for  a  new  trial,  the  appellate  Court  will  not 
disturb  an  order  denying  the  motion.     Id. 

28.  Order  Granting  Nbw  Trial. —  If  the  trial  Court  grants  a  new  trial  on 
the  ground  that  the  evidence  is  Insuflicient  to  support  the  decision,  and 
the  evidence  is  substantially  conflicting,  the  appellate  Court  will  not 
disturb  the  order  granting  a  new  trial,  even  if  the  order  is  made  by  a 
Judge  who  did  not  hear  the  evidence  at  the  trial.    Id. 

See  Instructions  to  a  Jury  ;  Bvidbncb,  20 ;  Judombnts,  8. 


NONSUIT. 
t,  EviOBNCB  After  Motion  for  a  Nonsuit. —  The  Court  may  permit  the 
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plaintiff  to  Introdace  farther  erldence  after  a  motion  for  a  nonralt  la 
made;  and  onleaa  tlie  Court  In  doing  ao  aboaea  Ita  discretion,  its  aetkw 
will  not  be  dlatnrbad.    Abbey  Homettmd  Am,  t.  WiiiarU,  «14. 

Baa  iNTSBTnnnoii,  1»  2»  S ;  Bibcikbmt,  id. 

OATH. 

L  Oath  ABimnBTanD  bt  thi  Couirr. —  If  the  atatnta  reonlrca  an  oath  to  be 
administered  by  the  Court  or  Judge,  and  It  la  administered  by  th« 
Clerk  In  open  Court,  under  the  direction  of  the  Court,  and  teated  Igr 
the  Clerk,  it  la  administered  by  the  Court  In  the  senae  of  the  Statute. 
0Qk9  1.  Rodgrn^,  197. 

OFFICERa 

L  Dorr  of  Ovficbui  who  ADTuman  roa  BnM. —  When  a  County  Treasurer 
la  authorised  by  atatute  to  adyertlse  for  bida  for  the  surrender  of  County 
bonds.  In  order  that  he  may  redeem  them  with  money  in  the  treasuiy, 
he  has  no  authority,  in  the  advertisement,  to  Insert  a  condition  upon 
which  bida  will  be  recelTOd,  which  la  not  to  be  Implied  from  the  duty  to 
advertiae,  and  which  is  not  necessary  to  the  exercise  of  his  authority: 
auch  aa  that  the  bonds  must  accompany  the  bid;  and  it  la  his  duty  to 
accept  the  most  favorable  bid,  even  if  not  accompanied  by  the  bond». 
MWm  t.  Bellmer,  124. 

8.  DspUTT  CoLLiCTOB  OF  IimBifAL  BBrnfOL — ^A  collector  of  Internal  revenue 
for  a  district  must  appoint  his  deputies  by  an  Instrument  in  writing, 
but  need  not  assign  a  deputy  to  a  portion  of  the  revenue  diatrict  by 
an  Inatrument  In  writing.     Tidbatl  T.  Halleif,  610. 

ORDER  OF  COURT. 

1.  ORD15B  OF  CouBT. —  If  Bu  order  which  is  required  to  be  made  by  the  Court 
la  entitled  and  filed  In  the  Court,  and  bears  the  seal  of  the  Court,  It  wilt 
not  be  considered  aa  an  order  of  the  Judge  at  Chaml>era,  becauae  tbe 
words  **  It  appearing  to  me,"  are  used  In  It,  and  the  tettatmm  clauee 
aays  **  in  witness  whereof,  I  have  hereunto  set  my  hand."  Gate  v. 
Boiiifer$,  197. 

Bee  Bbtatbb  of  Dbcbabbd  Psaaoica,  7. 


PARTIES  TO  ACTIONS. 

L  PJjm  TO  Air  Afpbal  from  Obdbb  of  Pbobatb  Coctrt.— On  an  appeal 
from  an  order  of  the  Probate  Court  removing  a  guardian  of  an  eatate, 
and  appointing  another  guardian  In  hla  place,  taken  by  the  guardian  v»> 
moved,  the  newly  appointed  guardian  Is  a  necessary  party.  Astafe  of 
Medbwrp,  88. 

S.  Noif-joiNDBB  OF  Pabtibb  Dbfbxdamt. —  Where  there  la  a  non- joinder  a< 
partiea  defendant,  and  the  defect  doea  not  appear  on  die  face  of  tha 
complaint,  the  objection  must  be  taken  by  anawer  or  It  la  waived.  It 
cannot  be  taken  by  b  motion  for  a  nonsuit.    Pavitleh  ▼.  Beam,  884. 

See  Bonds,   1,  2. 
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PABTITION. 

1.  CovrLAun  n  Pabtitiok. —  The  complaint  In  partition  moat  act  forth 
apaclficallj,  ao  ftir  aa  known  to  the  plaintiff,  the  Intereata  of  all  persona 
In  tht  premlaea  aonsht  to  be  partitioned ;  and  If  the  defendant  haa  two 
deeda,  each  purporting  to  eonrey  an  nndlTtded  two  thirds  of  the  prop- 
arty,  and  one  of  them  waa  glTcn  aa  a  aabatltnta  for  the  other,  that  fact 
moat  be  averred,  and  if  not  ATorred,  tha  plaintiff  cannot  prove  it  Itit- 
tor  T,  Mhorp,  884. 

PARTNERSHIP. 

1.  PABTmnsHip  NOTB. —  The  mere  fact  that  a  partner,  npon  being  informed 
that  hia  copartner  baa  given  a  firm  note  for  hia  Individual  debt,  does  not 
deny  hia  liability  thereon,  doea  not,  p«r  §€,  amount  in  point  of  law  to  a 
imtlflcatlon  or  adoptloo  of  the  noto.    ItAiMii  t.  Oohen,  546. 

flea  EouiTT,  8. 

PATBNT8L 
flee  LiLNDB,  12. 

PERSONAL  PROPBRTT. 

1.  WBBir  A  BniLDnro  n  Psbbomal  Pkopbbtt. — A  balldlng  aet  upon  blocks 
reating  on  tha  ground  la  peraonal  property,  and  replevin  Ilea  to 
racovar  it.    Pmmyheek^r  t.  McDo%oqI,  161. 

t.  Wesh  a  FBKcn  la  Pbbsohal  Pbopbbtt. — ^A  portable  fence  made  of  posts 
and  boarda,  and  reating  on  tha  aurfaca,  la  peraonal  property,    /d. 

PLEADINGS. 

1.  CoupiiAiNT  in  Tnovna. —  Under  our  practice.  In  an  action  for  taktng  and 
carrying  away  gooda,  an  allegation  In  the  complaint,  that  the  defendant 
took  and  carried  away  the  goods,  is  equivalent  to  an  averment  that  the 
defendant  converted  the  gooda  to  his  own  naa.    Eui6King9  v.  0a§tl9,  152. 

I.  Judgment  nr  Taovan^ —  If,  In  an  action  of  trover,  the  complaint,  in  addi- 
tion to  alleging  a  taking  and  carrying  away  of  tha  gooda,  avera  a 
detention  of  the  aame,  and  it  appears  on  the  trial  that  the  defendant 
had  aold  tha  gooda  before  the  suit  was  brought,  and  the  plaintiff  re- 
eovera  Judgment  only  for  the  value  of  the  gooda,  the  defendant  la  not 
injured  by  the  allegation  of  a  detention.     Id, 

I.  Whsn  CAaa  will  bs  Sairr  Back  with  Lbavk  to  Ambnd  CoMPLAiirr.— > 
When  the  plaintiff  mistakea  his  remedy  and  brings  an  action  at  law  for 
damagea,  and  his  proper  remedy  la  a  bill  in  equity  for  an  accounting, 
and  leavea  out  a  neceasary  party,  but  Inaerta  some  avermenta  In  the 
complaint  which  entitle  him  to  some  measure  of  equitable  relief,  the  Ap- 
pellate Court  will  not  dismiss  the  action,  but  will  aend  the  caae  back, 
with  leave  to  amend  the  complaint     Blood  v.  Fairl)anh9,  171. 

4.  Complaint  Against  Citt  fob  Negligence  or  Strsbt  Contbactob. —  When 
the  charter  of  a  city  requires  work  In  the  improvement  of  streets  to  be 
done  by  contract,  or  by  the  owners  of  adjacent  lota,  and  an  action  la 
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broQght  against  tlia  dty  for  an  lojary  rastaliMd  luf  MgttscBce  la  tlM 
work  on  anch  ImproTcmenta,  an  aTerment  tai  tiie  complaint,  that  tbo 
work  was  being  dona  at  the  tnatanco  of  the  dtj,  wlU  be  «>natraed  aa 
alleging  that  the  work  waa  being  done  aa  the  charter  directed.  KrauMe 
r.  Baeramenio,  221« 

8w  RBLor  ni  Bquitt  on  tbb  Oboviid  or  Misvaxb. — ^A  eomplaint  In  equity, 
claiming  relief  on  the  groond  of  mistake,  mast  not  only  distinctly  aver 
the  fact  of  the  mistake,  bat  alao  aet  forth  the  drcnmatances  under 
which  It  occurred.  In  so  far  aa  thoae  drcumatancea  may  be  necesaary  to 
preaent  a  case  within  the  role  of  equity  upon  which  relief  Is  granted. 
WrigM  T.  Bhafter,  278. 


C  WttdHQ  BumjmwanAL  Answbb. —  If  a  supplemental  answer  eontalwa  a 
recital  that  It  was  filed  by  lesT*  of  the  Gourt,  and  It  la  a  part  of  the 
Judgment  roll  brought  up  by  the  plaintiff  on  his  appeal*  the  appellate 
Court  will  presume  that  there  waa  an  order  of  Gourt  allowing  it  to  be 
filed.    Roper  T.  MePa4d€m,  MfiL 

T.  CoKFLAiMT  roB  WosK  AiTD  Labob. — Aik  allegation  la  a  eomplalmt,  that 
the  defendant  was,  on  a  day  named.  Indebted  to  the  plaintiff  In  a  eertaln 
sum  of  money  for  work  and  labor  before  that  time  performed  for  htaa  at 
his  request,  statea  of  a  eauae  of  action.    PavMch  ▼.  Boo»«  SM. 

t.  Admission  ib  Abswbb. —  If  a  defendant  In  his  anawer  admits  a  BUterlal 
allegation  In  a  complaint,  he  Is  afterwarda  preduded  from  contasttag  It. 
ffotoortf  T.  Throdtmortim,  482. 

8eo  Naw  Tbial»  10 ;  Pabtition,  1 ;  Railboaos,  11 ;  AifBMDMaHTS,  1 ;  Bamk- 

auFTCT,  1;  CoMTBACTS,  8,  9;  Bonds,  4. 

PLBDGB. 

1.  ACQiriBtNO  INTBBBST  OP  Plbdoob  IN  Stockw— If  tho  persou  who  holds 
mining  stock  In  secret  trust  for  another,  pledgee  the  same  for  a  debt 
of  his  own,  and  the  United  States  District  Court,  upon  the  bankruptcy 
of  the  pledgor,  holda  the  transaction  a  fraud  on  the  Bankrupt  Law, 
and  eompela  the  pledgee  to  account  to  the  asdgnee  of  the  pledgor  for 
the  Talue  of  the  aame,  and  renders  Judgment  against  the  pledgee,  and 
the  pledgee  pays  the  Judgment,  he  thereby  acquires  the  title  of  the 
assignee  and  pledgor,  to  the  stock.     Thomp9on  t.  Toland,  90. 

8.  Inuf.— Though  such  pledge  may  be  a  fraud  under  the  Bankrupt  Law,  as 
between  pledgor  and  pledgee^  It  Is  nsTerthdess  valid,  as  between  the 
pledgee  and  oeefiii  que  iruet.    14, 

•.  OoMTaBSiov  ov  0IOCKB  BT  PLaDOBB. —  If  oue  who  holds  mining  stocks  In 
secret  trust  for  another,  pledgee  *^he  same  for  his  debt,  without  notice 
to  the  pledgee  of  the  interest  of  tne  oeaiui  que  truet,  and  the  pledgee 
sells  the  stock  without  prerlous  demand  and  notice,  the  right  of  action 
for  the  conversion  Is  in  the  pledgor,  and  not  in  the  ceaiui  que  trueL  Id. 

4.  IDBK. —  If,  in  such  case,  the  eeeUU  que  truit  has  a  cause  of  action 
outside  of  the  contract  of  pledge,  he  most  first  pay  or  tender  the  money 
for  which  the  stocks  were  pledged.    I&, 

i.  Bbdbmption  of  Stocks  Plbdobd. —  The  pledgee  of  mining  stocks,  upon  a 
redemption  of  the  pledge,  is  not  obUipid  ta  ratun  to  tha  pledgor  the 
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Identical  certificates  pledged*  but  may  return  eertiflcatee  corresponding 
to  those  recelyed.    Id. 

•.  Idsm. —  The  mere  fact  that  the  pledgee  of  mining  stocks  sells  the  par- 
ticnlar  certificates  pledged,  does  not  render  him  liable  as  for  a 
conrerslon  of  the  pledge,  proylded  the  pledgee*  npon  a  redemption, 
restores  similar  certificates,  and  has  been  at  all  times  readj  to  do  so.  Id. 

T.  Action  bt  Plbdgeb  fob  Conybrsign  ov  Plbdob. —  The  pledgee,  as  against 
a  stranger  to  the  pledgor  and  wrong  doer,  who  has  converted  the 
pledge,  may  reooyer  Its  full  value;  for  he  Is  answerable  over  to  the 
pledgor  for  any  surplus  in  his  hands ;  a#d  If  he  recovers  In  such  action, 
and  the  wrong  doer  satisfies  the  Judgment,  hs  thereby  aogolres  a  title  to 
the  pledge.    Id. 

POWBB  OF  ATTORNflT. 
Bee  Attobnbt  im  Fact,  1»  % 

PBACTICB. 

1»  TBAKWCwm  tnt  ArPiiiL.— A  transcript  on  appeal  must  be  agreed  to  by 
all  the  parties  or  their  counsel,  or  certified  to  by  the  clerk.  A  stipula- 
tion agreeing  to  the  transcript,  signed  by  the  counsel  of  all  the  parties 
except  one,  Is  not  sulBclent.     Estate  of  Medbury,  83. 

t.  Dismissal  or  Appbal. —  A  motion  to  dismiss  an  appeal  because  U  is  frivo- 
lous, and  intended  to  delay  the  execution  of  the  Judgment,  made  Inter- 
mediate the  taking  of  the  appeal  and  the  filing  of  the  transcript,  will 
not  be  entertained.     Foscalina  v.  Doyle,  ISl. 

t.  IDBM.«-Qn  the  hearing  of  such  motion  the  Court  will  not  look  Into  the 
transcript,  if  produced  In  support  of  the  motion,  for  the  purpose  of  as- 
certaining the  merits  of  the  appeal.    Id. 

4.  Bbvibw  of  allbged  Bbrok  aomittino  Bvidbncb. —  The  alleged  error  of 

the  Court  below  in  admitting  in  evidence  a  Judgment  roll  cannot  be  re- 
viewed on  appeal,  unless  the  record  contains  the  Judgment  roll,  or  a 
settled  abstract  of  Its  contents.    Doyle  v.  FramtUm,  MT* 

BeS  JUDQXBMTB,  1  :  BOUMOBl^  1. 

PBB-BMFTION. 

L  Dbclabaiobx  Btatbiodit  ov  a  PBB-BXPTiOimi  —  Ths  question  whether 
the  declaratory  statement  filed  by  a  prefimptor.  Includes  a  piece  of  land 
in  controversy.  Is  to  be  decided  on  the  face  of  the  statement,  la  the 
light  of  tiM  surrounding  dreumstances.    Beee  v.  Bolinffer,  849. 

5.  Rights  of  Pbb-bmptobb. —  The  facts,  that  a  pre-emptor  settles  upon  and 

Improves  the  south  half  of  a  quarter  section,  and  files  his  declaratory 
statement  for  that,  and  the  south  half  of  an  adjoining  quarter  section, 
do  not  preclude  another  person  from  afterwards  settling  upon  and  pr» 
•mptlng  the  north  half  of  the  first  named  quarter  sectJon.    /dL 

Bee  Equitt,  4,  6,  6 ;  Tbubm*  B, 

PRBSUMPTIOK, 
Bee   Dbbdb,  B. 
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FBINCIPAL  AMD  AGENT. 
8«e  AOBMCT,  1,  2,  8. 

PBOBATB  COUBT. 

I.  IDBM.— A  jndgmoit  of  a  Probate  Court  orderiaf  a  ro-aale  of  property 
■old  bj  an  administrator  for  failure  of  the  purchaser  to  paj  the  par- 
chase-monej,  is  eoneluslTO  on  the  purchaser,  and  ostopa  him  aa  to  all 
matters  which  miirht  have  been  litigated  there.     Brummaoim  t.  As»dro«e^ 

flee  BsTATia  or  Daca4sn>  PaasoMa. 

PBOMISSOBY  NOTB. 

1.  Umwtatmm  vo  Action  on  Nonk — ^Tbe  maker  of  a  promissory  note,  as  ssainst 
the  payee,  may  show  a  want  of  consideration  for  the  making  of  tiie  note, 
and  the  same.  If  shown,  la  a  good  defense  to  an  action  brought  on  it. 
Oehem  t.  Qmut,  97. 

See  JuDQicmra,  1 ;  PABTNmtsEur,  I. 

PUBLIC    LANDS. 
Bee   Lands. 

PUBBLO  LAND& 
Bee  Bjbctmbnt,  1,  2,  S» 

PUBLIC  POLICY. 
See  Contbacts,  6. 

BAILROADS. 

1.  Negliosnci  or  Bailboad  Coupany  in  Casi  or  Injust  vo  a  Pbrson  — 
If  the  track  of  a  railroad  passes  along  the  street  of  a  city«  crossing  an- 
other street,  and  a  train  of  cars  is  stopped  in  the  first  street  so  that  the 
last  car  In  the  train  stands  In  the  cross-street,  and  while  a  person  Is 
walking  along  the  cross-street  over  the  track,  behind  the  train,  the  train, 
without  any  notification,  Is  suddenly  backed,  and  the  person  Is  knocked 
down  and  injured  by  the  cars,  the  employes  of  the  company  are  guilty 
of  gross  negligence.     RoUnson  t.  W.  P,  R,  R,  Co.,  410. 

8.  Idnm. —  The  person  injured  in  such  case  is  exercising  an  undoubted  right 
In  crossing  the  railroad  track  on  a  public  street,  and  is  not  guilty  of 
such  want  of  care  or  diligence  as  contributes  to  the  Injury,  and  the  rail- 
road company  Is  not  released  from  liability  on  the  ground  of  con- 
tributory negligence.    Id, 

8.  lONM. —  The  person  Injured  In  such  case  had  a  right  to  presume  that  he 
would  be  notified  that  the  train  was  about  to  move,  and  was  not  bound 
to  wait  because  the  train  was  on  the  street,  or  assume  that  It  might 
moTO  suddenly  backward  without  notice.     Id, 

4.  IDNM. —  If  the  bell  of  the  train  was  rung,  this  does  not  of  itself  establisb 
proper  care  by  the  employes  of  the  company ;  for,  although  the  bell  Is 
Intended  to  give  notice  to  all.  it  Is  the  duty  of  the  engineer  to  see  that 
all  have  acted  on  the  notice.    Id, 
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&  IDBM. — ^lo  soch  case  the  railroad  company  shoald  prorlda  a  loo|Eoat»  apou 
whose  signal,  that  the  track  was  clear,  the  engineer  shoold  ha^  acted. 
Id. 

6.  IDSM. —  It  la  no  defense  to  an  action  for  the  Injury  in  such  case,  that  the 
plaintlJf,  by  his  own  act,  has  contrlhnted  to  his  hnjary,  hat  It  most  ap- 
pear that  hy  hia  omn  fanlt  he  haa  so  contrihuted.    Id, 

T.  IDBM. —  The  fhet  that  the  aganta  of  the  defendant  In  sach  case  did  not 
know  that  the  person  tnjnrsd  was  on  the  track,  amoonta  to  eolpahle  nt>g- 
Ugence  en  thdr  part   Id, 

•.  Right  to  tbm  Uaa  of  Pdbuc  SrxaxT. —  A  foot  passenger  is  not  debarred 
the  nae  of  the  stiMt  haeavae  a  train  of  cars  occupies  a  portion  of  such 
street.    Id, 

9*  CONTBIBVTOBT  MnoLiQBNcn  Bblbasm  Dbfbndakt. —  If  the  neglect  of 
ordinary  care  by  the  plaintiff  concurs  as  a  proximate  cause  In  produc- 
Ing  the  Injury  for  which  the  action  Is  brought,  the  railroad  company 
Is  not  liable,  even  If  its  agents  are  at  fault    Id, 

10.  CoNTBiBUTOBT  NnoLiOBNCB  A  Matteb  OF  Defenss. —  In  SO  actloo  for 
damages  for  a  personal  injury,  negligence  on  the  part  of  the  plaintiff  is  a 
matter  of  defense,  to  be  proyed  afflrmatlTely  by  the  defendant  unless  It 
can  be  Inferred  from  circumstances  proyed  by  the  plaintiff.    Id. 

It,  Complaint  ik  Actiok  for  Pbrbonal  Injvbt. —  In  an  action  for  damages 
for  a  personal  injury  sostalned  by  the  plaintiff  from  a  railroad  ear.  It  la 
not  necessary  to  ayer  In  the  complaint  that  the  plaintiff  sustained  the 
Injury  without  any  fault  on  his  part.    Id, 

Bee  Fbaud,  1 ;  CoBPOBATioiia,  t. 

BBC0BD8   or   MUNICIPAL  COBPOBATIOMt. 
See  EyiDBNca,  6,  S. 

BEDEMPTION  OF  BONDS. 
See  Omona,  U 

RBHBABINQ. 

1.  Gbamtino  a  RaHSASivo. —  If,  upon  the  argument  of  a  cause  In  which  the 
proceedings  of  a  Board  of  Supervisors  are  sought  to  be  reversed  by  ifer- 
ttarari,  any  Issue  of  fact  is  waived,  and  the  question  presented  is  one  of 
law,  the  counsel  cannot  after  a  decision  on  the  point  of  law,  have  a  re- 
hearing on  the  ground  that  there  la  a  question  of  fact  which  should  be 
determined.    AtherUm  ▼.  Bup,  San  Mateo  Co.,  167. 

BBPLBVIN. 

1.  DAMAoaa  iir  Rnpunrnr. —  In  an  action  of  replevin  for  the  materials  which, 
before  their  removal,  composed  a  fence  attached  to  and  a  part  of  the 
realty,  the  plaintiff  can  recover  only  the  value  of  the  materials  after 
their  removal,  and  not  the  value  of  the  fence  as  It  stood  before  the 
temoraL    Pennyhecker  v.  MaDougal,  160. 

■ea  PiRsoNAL  Pbopebtt,  1,  S. 
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BBS    JUDICATA. 
0M    BSTOPPBL,    1,    2,    S»    4»   i^ 

RESTITUTION, 
let   FOXCIBLB   ENTBZ    AKO    DwtAlVWM,    t. 

B0AD8  AND    HIOHVYAY& 

1.  Qunnxo  Tnui  to  Stbbit.—  One  who  claims  title  to  land  alleged  to  be  a 
public  street  or  highway,  cannot  maintain  an  action  to  quiet  his  title 
thereto  against  a  street  commissioner  of  a  dty,  who  claims  no  In- 
terest In  the  land.    L€et  t.  Bider,  623. 

IL  IDBM. —  Such  Street  commissioner  is  the  mere  agent  or  servant  of  the  city. 
and  his  acts  done  In  the  performance  of  his  duty  In  opening  streetSi  are 
the  acts  of  the  city.    Jd, 

See  STBaETB,  1,  2,  S»  4»  5;  Rulboads,  11. 

BULBS   OF    COURT. 

^  Bulbs  or  DitftRicr  Coubts. —  The  Supreme  Court  does  not  take  Judicial 
notice  of  the  rules  of  the  District  Courts.  When  a  party  relies  on  such 
rules  he  should  have  them  Incorporated  hoi  the  record.    Ouiter  t.  Camth- 

Bee  BxcBpnoirs,  1. 

BAN    FRANCISCO. 
Bee  BJBCTMnMT,  1,  2,  8 ;  Contbtak  cis,  S. 

SCHOOLS. 

f*aiTiLBOB  or  ATTBifDXMO  PUBLIC  SCHOOLS. —  The  privilege  accorded  to  a 
child,  of  attending  the  public  schools.  Is  not  a  privilege  appertaining  to 
a  citizen  of  the  United  States  as  such,  nor  can  any  'person  demand  ad- 
mission intft  SQCh  schools  on  the  mere  status  of  dtisenshlp.  TTortf  v. 
f^/ood»  86. 

1  tfCTOBT  TO  ATTmo  PUBLIC  SCHOOLS. —  The  Opportunity  of  Instruction  In 
public  schools  given  by  the  statute  to  the  youth  of  the  State,  is  In 
obedience  to  the  special  command  of  the  State  Constitution,  and  the 
privilege  thereby  granted  la  a  legal  right,  as  much  so  as  a  vested  right 
in  property,    /d. 

8.  v^LOBBD  Childbbn  cankot  bb  Bxcludbd  rsou  Schools. —  The  Legis- 
Uiture  cannot,  while  providing  a  system  of  education  for  the  youth  of 
«he  State,  exclude  from  its  benefits  children,  merely  because  of  their 
African  descent.    Id. 

4.  Sepuu.'pb  Schools  roa  Colobbd  Childbbn. —  The  law  providing  for  the 
education  of  children  of  African  descent  in  separate  schools,  to  be  pro- 
vided at  the  public  expense  the  same  as  other  public  schools.  Is  not  la 
convict  with  the  Constitution  of  this  State,  nor  in  conflict  with  the 
Thlrce«nth  and  Fourteenth  Amendments  to  the  Constitution  of  the 
Unitoi^  States.    Id, 
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ib  iDnf  —  When  rach  law  ezlits,  colored  children  may  be  excluded  from 
schools  esUhUshed  for  white  children,  provided  schools  for  colored 
children  are  esUblished,  aifording  the  same  facilities  for  education ;  but 
If  such  schools  for  colored  children  are  not  esUbllshedt  thej  cannot  be 
excluded  from  the  schools  kept  Un  white  pupils.    14. 

8BPARATB  PBOPBBTY. 
Bee  Bjictubmt,  6;  Hubbamd  avd  Wkfi%  L 

BHBRIFP8. 
flee  BzBcnTioif,  1,  2,  8;  Pua,  U 

SHERIFFS*  DBBDi. 
See  Dnoa,  2,  8.  4. 

BOLB  TRADER. 

L  OmsmtL  Making  ▲  Boui  Tiaimb. —  A  certlfled  copy  of  the  order  declaring  a 
married  woman  a  sole  trader,  is  admissible  in  erldence,  even  if.  In 
the  order,  the  Judge  uses  the  first  person,  as  though  It  was  made  by  him 
Instead  of  the  Coort,  and  the  oath  attached  thereto  appears  upon  its 
face  to  have  been  administered  by  the  Clerk.     Gate  t.  Rogers,  197. 

SPECIAL   CASES, 
■ee  OoKSTiTunoNAL  Law,  %  S» 

■PBCIFIC    PERFORMANCB. 
■ee  Bquitt,  1,  18  14. 

8TARB   DECISIS. 

1.  flTASi  Dbcibxb.— Bren  tf  property  rights  have  grown  op  under  an  ei^ 
roneous  decision  with  regard  to  the  construction  of  a  clause  in  the  Con> 
■tltntlon,  it  Is  better  that  tnconTonience  should  be  submitted  to,  rather 
thSA  SQch  decision  shoold  stand,  and  a  Taluable  prorlslon  in  the  fun- 
damental law  be  obliterated.    Bon^  FramoUeo  ▼.  B.  F.  W.  IF.,  488. 

BTATUTB  OF  FRAUDS. 

1.  FkAUDULBtT  SAJun  OF  PntsoMAX*  PioPBBTx.-^  D.  owued  several  teams,  with 
which  he  was  engaged  In  hauling  bark  for  O.  Drivers  were  employed, 
and  D.  did  not  personally  superintend  the  work.  The  teams  were  fed 
and  kept  nights  at  a  bam  on  G.*s  land,  and  the  drivers  slept  there.  O. 
met  D.  at  a  town  several  miles  from  the  bam,  and  bought  the  teams, 
and,  returning  toward  the  bam,  met  the  teams  on  the  road,  and  told  the 
drivers  of  his  purchase^  and  requested  them  to  continue  work  for  him, 
to  which  they  agreed.  He  went  to  the  bam  the  same  night,  and  re- 
newed the  arrangement  with  the  drivers,  who,  the  next  day,  continued 
haulha«  bark,  and  were  met  by  an  officer,  who  attached  the  teams  at  the 
■nit  of  a  creditor  of  D.  Heid,  that  there  was  not  an  actual  delivery 
and  continued  change  of  possession  as  required  by  the  Statute  of  Frauds. 
Orap  V.  Corey,  208. 
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S.  Djlmaobs  fob  Rbtdsal  to  Rbconvbt  liAKD. —  An  action  will  not  Ue  to 
reeover  dunagca  for  the  breach  of  a  verbal  eontraet  to  reconTaj  real 
aatate,  formerly  conTeyaJ  by  the  plalntUT  to  tbo  dtfaadant.    Bartiett 

Baa  GOKTSTAKcea,  0. 

STATUTES  CONSTRUED. 

Act  of  ICareb  27,  1868,  ratitrlng  ordinance  800  of  the  Board  of  Snperrlaora 

of  the  City  and  County  of  San  Francisco,  In  Mc Manna  ▼.  O'SalllTaa,  7. 

flection  11  of  the  Act  concerning  crimes  and  panishmenta,  and  Stetlon  256 

of  the  Act  to  regulate  proceedings  In  criminal  caaeo,  tai  The  People  r. 

Outeveras,  10. 

Act  of  March  28,  1868,  (Stats,  of  1867-8,  p.  508.)  in  relation  to  the  sale  of 

lands  belonging  to  the  State,  In  Toang  ▼.  Sblnn.  26. 
Act  of  April  22,  1858,  for  the  Incorporation  of  water  companies,  In  Spencer 

Creek  W.  Ca  y.  Vall^Jo,  70. 
Section  88  of  the  Code  of  Civil  Procedure,  fixing  the  terms  of  the  County 

Court  of  Sierra  county,  in  The  People  t.  Doyell,  85. 
Amendment  of  1856  to  the  Act  of  1850,  concerning  crimes  and  punishments. 

In  The  PeopFe  ▼.  Doyell,  85. 
Section  1856  of  the  Code  of  CIyU  Procedure,  concerning  eridence,  la  Coben 

▼.  Ooux,  97. 
Section  89  of  the  Act  of  April  24,  1858,  to  Incorporate  the  city  of  Sacra- 
mento, In  Mills  T.  Bellmer,  124. 
Act  of  February   18,   1864,   creating  a  board   of  Water  Commissioners  for 

San  Bernardino  county.   In  Daley  ▼.  Cox,   127. 
Section  6  of  the  **  Act  to  create  a  Board  of  Supervisors,"  In  The  People  t. 

Eureka  Lake  and  T.  C.  C.   143. 
Section  3,976  et  9eq.  of  thf^  rolliicai  Code,  concerning  the  removal  of  county 

seats.  In  Atherton  ▼.  Bupenrlsors,  etc,  167. 
Section  954  of  the  Penal  Code.  In  People  v.  Shepardson.  189. 
Section  2  of  the  Act  to  authorize  married   women  to  transact  buslaaas  In 

their  own  names  (Stata.  1862,  108),  In  Oaks  y.  Rodgers,  197. 
Act  of  March  9,  1870   (Stata.   1869-70,  227),  providing  for  the  practice  on 

motions   to   set  aside   reports  of  Commlsaionera,    In   Matter   of   Clear 

Lake  Water  Co.,  586. 
Tenth  Section  of  Act  of  Congress  concerning  Collectors  of  Internal  Revenue. 

passed  Bfay  80,  1864  (18  U.  &  SUts.  at  Urge,  225),  in  Tldball  v.  Hal- 
ley,  610. 
Section  20  of  Act  of  1860,  concerning  wllla  (SUta.  1850,  179),  In  Batata  of 

Pf  ualb»  648. 

STATUTORY   CONSTRUCTION. 

L  Tbrmb  ov  Couktt  Coubts. —  The  Code  of  (?lvll  Procedure  only  purports 
to  deal  with  the  tlmea  when  the  terms  of  the  County  Court  should  be 
commenced  after  It  went  Into  operation,  on  the  first  day  of  January, 
1873.    People  v.  Doyell,  85. 

2.  Effect  of  Cora  of  Civil  Pbocidurb  on  Tebmb  or  CouBTa. —  The  fact 
that  the  Code  of  Civil  Procedure,  approved  March  11th,  1872,  llzad  the 


r 
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thne  when  the  termi  of  a  County  Court  should  commence,  tnd  repealed 
a  prior  atatote  alio  fixing  the  times  of  their  commencement,  did  not 
suspend  the  business  of  the  Court  prior  to  the  first  day  of  January,  1873. 
Dor  affect  the  general  law  which  required  a  term  to  be  continued  until 
the  business  of  tha  Court  was  disposed  of;  nor  did  it,  when  It  went  Into 
effect,  put  an  end  to  a  term  then  In  progress,  commenced  on  the  second 
Monday  In  DecemMnr,  1872.    /d. 

•.  IDBU. —  The  effect  of  the  repealing  elanaa  on  the  prior  stdhite  fixing  the 
terms  was,  to  declare  that  the  terms  should  not  thereafter  begin  on  the 
daya  mentioned  by  virtue  of  any  authority  derived  from  the  statute  re* 
pealed.    Id, 

See  BoAiD  or  Supsbtisom,  1,  2 ;  BuBcrxoiig,  L 

STIPULATION. 
Bee  Naw  Tbiax*,  a. 

STOCKS. 

1.  Baeji  or  MnriHa  Stocks. — ^If  the  owner  of  mining  stocks  allows  his  broker, 
who  purchases  for  him,  to  hold  the  certificates  in  such  a  manner  that 
they  will  pass  by  delivery  on  the  endorsement  of  the  broker,  with 
nothing  on  the  face  of  the  certificates  to  Indicate  that  the  real  owner 
has  any  Interest  In  the  stock,  a  purchaser  in  good  faith  from  the 
broker,  without  notice  of  the  rights  of  the  real  owner,  acquires  a  good 
title  to  the  same,  even  If  the  broker,  by  a  contract  with  his  principal, 
had  no  right  to  sell  or  hypothecate  the  stocks  without  the  consent  of  his 
principal.    Thompson  v.  Toland,  90. 

t:  IDBM. —  In  this  State,  mining  stocks  properly  endorsed  pass  by  delivery; 
and  if  the  true  owner  places  them  In  the  hands  of  another,  on  some 
secret  trust  between  them,  without  anything  on  the  face  of  the  cerUfl* 
cates  to  show  his  ownership,  he,  and  not  an  Innocent  purchaser  or 
pledgee,  must  bear  the  loss,     id, 

S.  WosD  '*TBUSTsa**  in  Cebtificatb  of  Stock. —  The  addition  of  tlie  word 
"nrustee,**  In  a  certificate  of  stoclc,  to  the  name  of  the  person  to  wbon 
It  Is  Issued,  does  not  show  that  such  person  'has  not  the  full  right  to 
deal  with  It  as  his  own,  nor  give  the  person  dealing  with  hifls  notice 
that  any  other  person  has  any  Interest  in  the  same.    ld» 

See  PLBwn,   1,  2,  8,   4,   ft,  6^ 

STREETS. 

1.  PowKB  or  laawLkTUWM  ovnt  Btbbbts. —  The  Legislature  has  power  to 
vacate  a  street  In  a  city;  and  It  may  delegate  such  power  to  the  mu- 
nicipal authorities  of  a  city ;  and  after  such  power  has  been  delegated  to 
the  municipal  authorities,  the  Legislature  may  revoke  it  in  part,  as  well 
as  In  whole,  or  without  any  express  revocation,  may  Itself  exercise  It 
PoUuA  v.  S.  F.  Orphan  Asylum,  490. 

S.  Idem. —  Thu  municipal  nuthorltles  of  a  city  cannot  vacate  a  street  ivitiv 
out  the  c«msent  of  the  T>eglslature.    /d. 
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8.  IDBM. —  The  LegUlature  may  vacate  a  portion  of  a  atreet,  eren  If  a  pemo 
owns  property  fronting  on  another  portion  of  the  atreet  which  will 
incidentally  be  Injured  thereby.    Jd. 

4.  Gbant  or  Basbmbnt  in  STRnara. —  The  State  haa  no  proprietary  Intereat 

in  the  streeta  of  a  city  dedicated  to  public  ose ;  and  when  It  granta  to  a 
private  corporation  an  eaaement  over  the  atreeta,  not  common  to  the 
pnbllc  at  large.  It  merely  granta,  in  Ita  aoverelgn  capacity,  a  franchlae, 
and  not  any  proprietary  intereat  In  the  atreeta.    Son  FmmoUoo  t.  6.  F. 

5.  Fxa  IN   STBB1IT8. —  Ab  a  general  rule  the  fee  of  the  atreeta,  In  a  dty 

dedicated  to  public  uae.  Is  In  the  owners  of  the  adjoining  landa«  on  each 
aide,  to  the  center  of  the  atreet    Id* 

Bee  Co.NBTiTDTxoNAL  LAW,  20;  AaBESSMaNTB,  1;  BOtAoa  amo  Hiohwaxb,  I,  2; 

Bailboadb,  & 

i 

SUMMONS. 

L  Alias  Summoks  —  The  Clerk  of  the  District  Conrt  la  authorised,  on  de- 
mand of  the  plaintiff,  and  without  an  order  of  Court,  to  Issue  an  aliaa 
summons  after  the  expiration  of  the  year  during  wliich  the  original  must 
be  issued.    Dunker  t.  L»tg,  494. 

BURBTIBa 

L  SusETiBB  ON  Appeal  Bond. —  The  anretlea  en  an  appeal  bond  cannot  be 
sued  until  the  Judgment  agalnat  their  principal  la  In  a  condition  to  be 
enforced  by  an  execution.    PomaKI  t.  Boncock,  452. 

2.  IDBM. —  8o  long  as  there  is  an  order  of  Court  in  force,  staying  execution  on 
the  Judgment,  against  a  party  who  had  appealed  from  a  lower  Court, 
the  auretlea  on  hia  api>eal  bond  cannot  be  aued.    Jd, 

Bee  BONDB,  Bw 

TAXATION. 

!•  BicfNiNG  Rbgosd  or  Lett  or  a  Tax  — ^A  tax  la  not  void,  becanaa  the  record 
of  the  Board  of  Superylsora  in  levying  it  la  not  algned  by  the  Chairman 
and  Clerk  of  the  Board.    People  ▼.  if.  L.  4  T.  O.  Co.,  148. 

2.  AssaasuBNT  or  Land  roa  Taxes  —  An  assessment  of  a  large  tract  of 
land  for  taxes,  under  the  Act  of  1891,  which  deacribea  the  whole  tract 
by  metes  and  bounda,  and  then  excepta  from  the  tract  parcela  of  the 
same  which  had  previoualy  been  conveyed,  but  doea  not  describe  the  ex- 
cepted portiona  by  metea  and  bounda,  nor  In  any  manner,  except  by  a 
reference  to  recorded  deeda,  la  void  on  ita  face.    People  v.  Gone,  427. 

8.  COMPLAINT  nr  Action  roB  Tax.— The  fortieth  aectlon  of  the  Revenue 
Act  of  1861,  which  provides  that  a  complaint.  In  an  action  to  recover  a 
tax,  need  not  follow  the  deacrlptlon  of  the  property  aa  found  In  the 
aasessment,  only  permits  a  different  deacrlptlon  of  the  property  In  the 
complaint  from  that  contained  In  the  aasessment,  bot  does  not  obviate 
the  necessity  of  showing  on  the  trial  a  valid  aaaeaament  «C  the  aame 
land  described  In  the  complaint    Id. 
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C  OoMFLAim  vo  Bacom  Tax. —  A  complaint  la  «a  aetion  to  rteofw  a  tax, 
whldi  altcget  that  a  porttos  of  tlie  nal  eatate  ■■wMcd  to  tiM  tftfCDdaats 
btlooftd  to  otter  piffiflM^  doio  Dot  oUto  a  canaa  «f  acttoa.  Paofrif  t. 
ffyia,  481. 

lb  AaaMaiiaiiT  foa  Tax.— An  awawnunt  for  a  tax,  la  which  tttmn  thou- 
■aad  and  eighty  acna  of  land  ar»  ■■■mad  hf  quantity  and  hoondarlc^^ 
oacepthif  therefrom  a  portion  thereof  hefOrt  wMf  wlthoat  a  dmeripttoa 
of  the  excepted  portton,  la  TOltf.    IdL 

&  Void  AasaaaMmrr  voa  Taxbb. —  When  the  ameaeor  aaeeeesa  an  entire  tract 
of  land  to  a  pemon,  and  the  peraon  aaeemed  had  prerlooaly  eold  a  part 
of  the  eame  hf  metee  and  honnde,  and  the  afloeesmcnt  contains  nothtap 
to  show  what  Taloatlon  the  ■■■■■■er  placed  ca  the  part  not  sold,  the 
■—■■meat  la  fraodnleat  aad  veld,  aad  the  tax  oaaaot  be  oollectad. 
I^fepie  V.  JT— oeoh»  6S1. 

■eo  I»rinicTioii«  i. 

TBBA8UBBE. 

Wm  OmcBM,  1,  i;  & 

TBOTSB. 
■■•  PLaADtaoa,  u  Bi 

TBU8TB. 

L  Ir  AnmmrfBMNni  Bora  a*  bio  own  Balb^  kb  aaww  a  Tfeuam^—  If 
^  aa  admlalatiator  becomea  a  porehaaer,  throogh  another  person,  of  the 

land  of  the  estate  sold  by  him,  the  heirs  of  the  Intestate  may  ha?e  him 
declared  a  tmstee,  and  compel  him  to  coa?ey  the  load  to  them.    Ooerrero 
<  ▼.  Bonerlao,  118. 

8.  OoaaTBUCTioa  of  Tauar  Dam). —  A  deed  cooTcyhiff  land  to  a  trustee  who 
has  no  benefldal  Interest,  with  power  to  sell  and  lease,  will  he  meat 
stroagly  constnied  agalaat  the  tnwtee,  sad  most  fhTorahly  to  the  beao- 
fldary  oader  the  trust    B^ragn^  t.  Bdioorde,  289. 

H  OmnraxAacB  or  Tauar  LAxa  ai  ThuanoL —  Whea  a  coBTeyaace  la  made  to 
a  tmstee,  who  has  no  Intereet  In  the  trust  fund,  with  power  to  sell  aad 
H  eooTey  the  trust  lands,  subject  to  the  approral  of  the  oeefol  qwB  Imel, 

0  the  deed  of  the  trustee  to  a  purchaaer  will  aot  pass  the  legal  titia  with- 

out the  approTOl  e(  the  oetfol  fue  fmel  hi  wrltlag.    ML 

i  4.  BiOBia  AMP  Dimaa  oa  Tauaiaa —  When  a  conTeyaaoe  la  made  to  a  person 

^  as  trustee,  and  he,  at  the  same  time,  executes  and  deUyere  to  the  grantor 

^  a  declaration  In  writing  la  whl£h  there  la  ao  ambiguity,  statlag  the 

f  Objecta  aad  purpoaea  of  the  trust,  the  powers  aad  duties  of  the  truateOb 

with  refertnoe  to  the  truat  eatate^  are  to  be  aacertalaed  from  the  deed 
and  the  declaration;  and  when  so  ascertained,  the  rights  and  duties  of 
the  parties  muat  he  coatzolled  thereby.    IVfar  t.  Oiwaper^  259. 

&  BiOHT  oa  TauaTaa  lo  Pooaaaaioa  ov  Taoar  PioraaRw—  If  the  owaer  of 
^  laad  who  is  Indebted  to  another  persoa,  ecafoya  the  aaam  to  a  third  per- 

aoD  la  trust,  and  the  trustee  makes  a  declaratka  o<  the  trust  In  writing; 
la  which  It  Is  stated  that  he  holda  the  laad  hi  truat  la  seU  the  same  at 
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CIM  md  «f  rfztj  dayi  and  Appl7  the  proeeeds  to  the  pajmnt  «C  tfee  daht 
•C  the  06et«l  f«e  Inwl,  onleM  within  said  time  the  ^ettwi  qu9  frntt  flnde 
m  purehaaer  who  will  pay  the  debt  to  the  tmatae,  and  then  to  eonTej  the 
land  to  eneh  purehaaer  opon  each  tenna  and  condltiona  ae  the  oettai  foe 
tnwl  may  dleute*  the  troetee  haa  not  the  right  to  the  poeeeerion  of  the 
land  during  the  alxty  daya,  nor  afterwarda.    Id. 

A  Inm. —  In  each  caee^  If  the  debt  la  oatlafled  befiore  a  aale  and  conT«yaaee 
made  by  the  tmatee  tn  pureoanee  of  the  tenna  of  the  tmat^  eqnity  wlU 
•ompel  the  trustee  to  make  a  conveyanoe  to  the  eeaHd  que  fnut  or  hla 
aailgna,  upon  the  payment  ol  the  amount  due  the  tmatee  for  Us 
■errlcea  and  expenses.    lA, 

T.  lone. —  In  sueh  caae  the  oeelnl  vne  trmti,  or  hla  assigns,  may  eontlnne  In 
the  ose  and  possesslop  of  the  property  ontU  a  sale  and  eoiiTcyanee  of 

the  same.  In  pursuance  of  the  tenna  of  the  tmat.    Id, 


a.  WHBf  PBa-mrroB  who  Bbchtm  ▲  Patbht  boum  thb  TnPLa  in  Tanar. 
—  If  the  Land  Officers  of  the  Uhlted  States  allow  a  person  to  enter  ss  a 
preSmptor,  land  not  Indnded  In  his  declaratory  statement,  and  he  re- 
eelyee  a  patent  therefor,  he  wUl  be  held  to  ha^e  the  legal  title  in  trust 
for  another  person,  who  waa  entitled  to  preSmpt  the  same,  and  who 
proved  up  and  tendered  payment  which  waa  refused.  Hett  t.  BoUnger, 
S40. 

8ea  PuDOi^  1«  1^  a»  4;  Btoesa,  1,  S,  8;  CoBro«Anoxa»  1;  Bquitt,  4*  i^  «; 

Will,  2,  8. 

UNDBBTAKINQ  ON  APPBAU 
Bee  Baannaa,  l,  X 

▼BNDITIONI  BXPONABL 
Bee  BZKCunoN,  1,  8»  S. 

TBNDOB   AMD   TBNDB& 
Bee  Brinnrcn,  T,  8^ 

TBNUa 

t..  CBAiran  or  Tmtnm. —  If  the  action  la  brought  la  a  county  other  than  that 
In  which  the  defendant  resides,  and  he  movea  for  a  chajige  of  yenne  on 
this  ground,  the  plaintiff.  If  he  wishes  to  hsTo  the  aetfen  tried  la  the 
oounty  where  the  action  was  brought,  on  account  of  the  eonrenlence  of 
wltoesses,  must  maka  a  counter  motion  to  haTo  It  retained.  He  can- 
not permit  the  Tonue  to  be  changed,  and  then  move  to  retani  the 
Id  another  eonntj.    9d%oard9  ▼.  B,  P,  JL  tL  G0.«  4d0i 

VERDICT  OF  JUBX. 
Bee  Jon,  8»  T,  & 

WAIVIBB. 
Bee  CoirTBAcn»  1, 
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WATBB  C0HMI88I0NBB8. 

L  Watib  CoMMissiomBSw — The  Board  of  Water  CommlMtonm  far  laa 
Bamardlno  County*  created  under  the  Act  of  Felmiary  18,  1864,  are 
merely  agents  eeleeted  for  the  public  convenience,  to  regulate  the  dla- 
trlbutlon  of  water  accordinf  to  the  rights  of  the  partlea  In  Interest ;  hut 
their  action  In  distributing  water,  does  not  yretent  the  parties  fron 
applying  to  the  Court  for,  nor  the  Court  from  granting  rtlte^  If  to  any 
one  Is  distributed  more  than  his  Just  proportion  of  the  water.  Doley  t. 
€om,  127. 

WHABV. 

1.  FBJjfCBin  TO  CoNSTBDCT  A  Whabv. —  An  appUeatfoB  to  the  Board  of  So- 

perTlBora  for  a  franchise  to  construct  a  wharf  In  accordance  with  the 
provisions  of  the  Act  of  Blarch  1,  1870,  must  particularly  describe  the 
locality  of  the  whail.    fl^mpleton  t.  C^obtim^  888. 

WILU 

L  CoNSTBucnoN  or  '^Morax**  ix  a  WiUh— Tba  word  "moneyt**  need  In 
making  a  devise  In  a  will,  will  be  construed  to  Include  both  personal  and 
real  property;  If  It  appears  from  the  context,  and  on  the  fsce  of  the 
Instrument,  that  such  was  the  Intention  of  the  testator.  Bstole  of  MiUer, 
166. 

B  COHSTBUcnoM  OF  Will. —  On  la  his  win,  devised  a  portion  of  his  property 
to  trustees  In  truit,  to  be  held  and  managed  for  the  benefit  of  a  son.  In 
such  manner  as  the  trustees  should  judge  for  the  Interest  of  the  son; 
and  to  pay  over  to  the  son  such  part  of  the  Income  as  they  might  think 
best,  until  he  arrived  at  the  age  of  thirty  years,  and  then.  If  they 
thought  he  possessed  such  habits  of  prudence  and  economy  as  to  ren- 
der It  proper,  to  transfer  It  to  him,  but  otherwise  to  retain  It  In  trust, 
and  still  manage  It  for  his  benefit;  and  at  his  decease.  If  still  In  their 
hands,  to  transfer  It  to  hla  heln: 

HOd,  that  the  son,  by  the  devise,  took  no  Interest  In  the  property 
which  he  could  assert  In  an  action  against  the  trustees,  even  after  he 
arrived  at  the  age  of  thirty  years,  and  that  the  titto  to  the  property 
vested  In  the  trusties. 

BOd,  further,  that  the  tmst  was  valid  la  law,  and  that  Its  duration 
could  not  extend  beyond  the  llfo-tUne  of  the  son,  and  might  terminate 
sooner,  If,  In  the  opinion  of  the  trustees,  It  was  prudent  to  transfei 
the  property  to  the  devisee.    Oitiner  v.  Bard^,  688. 


8.  Whbn  a  LnaATEi  Bscoicaa  a  Tbustbb. —  If  the  testator,  after  making  s 
win  In  which  he  devises  all  his  property  absolutely,  writes  a  letter  to  the 
legatee,  stating  the  trusts  upon  which  the  testator  Intended  to  devise 
the  estate,  and  explaining  how  the  legatee  was  to  execute  the  trusts, 
and  the  legatee,  during  the  life-time  of  the  testator,  accepts  In  writing 
the  terms  of  the  trust,  and  promises  to  execute  it  faithfully,  a  trust  Is 
created  as  expressed  in  the  letter,  and  a  Court  of  Bkiulty  will  compel  the 
legatee  to  execute  It    Ds  Lamrmoel  v.  De  Boom,  681. 

4.  CoNBTBUcnoif  or  a  Will. —  A  will,  made  before  the  present  Codes  took 
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•ffeet,  li  to  Iw  eoDitnied  imdtr  tbt  ttmtatM  In  fnrM  «t  tte  ttaM  If 
Bftde.    B9iaU  of  PfnOb,  tit. 

ik  OowiwtDCTioy  or  a  WttAi.—  Tho  wort  **  rrtAtlai,*'  !■  tbe  sUtute,  prortd- 
taf  that  a  dorlot  to  •  rolatkm  Bball  aoC  lapot  bf  dM  dsoth  of  tbo  tferl- 
•M  dQHBc  tho  lU^tlme  of  th«  tMtttor.  If  tbo  tfortoM  Icot«o  \fmmml 
idaati,  iBdodoo  only  lolotSoBa  bj  Mood,  oad  ool  by  Ulolly.     /#. 

2'^ 
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•  JltHr 

■  M 


a  bios  oil  ma  aio  a 


